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CIRCUIT  COURT  OF  THE  UNITED  STATES. 


iFall  mttulU 


UAlKEy  OCTOBEB  TEBM,  1837,  AT  WISCASSET. 


!!*«»»•  C  Hod.  JOSEPH  STORY,  Aasociate  Justice  of  the  Supreme  Court. 
unroRs^  Hon.  ASHUR  WARE,  District  Judge. 

Uriel  Crocker  and  Another, 

V. 

William  Lewis. 

A  repretentation  made  to  a  stranger  io  respect  to  a  sale  and  by  him  commu- 
nicated to  a  third  person,  so  as  to  become  the  basis  of  a  purchase  by  the 
latter  from  the  party  making  the  representation,  is  not  treated  as  res  inler 
oUos  acta,  but  as  if  made  directly  by  the  vendor  to  the  vendee. 
The  negotiations  and  conversations  of  a  party  charged  with  false  and  frandu- 
lent  representations  allowed  to  be  taken  into  consideration  in  order  to  de- 
termine the  question  of  fraud. 
The  letter  of  a  deponent  having  been  offered  in  evidence ;  HeU  that  it  was  not 
admissible,  except  to  contradict  or  qualify  some  of  the  statements  made  in 
his  deposition. 
SemiUf  where  evidence  is  unimportant  in  its  bearings,  and  unless  clearly 
iirelevant,  it  is  better  to  admit  it  at  a  trial,  so  as  to  avoid  a  motion  for  a  new 
trial,  in  case  of  its  rejection. 

This  was  an  action  on  the  case  for  an  alleged  fraud  in  the 
sale  of  a  part  of  a  township  of  land  in  the  county  of  Kennebec, 
sold  by  the  defendant  to  the  plaintiffi;.     Plea,  the  general  issue. 

YOL.  III.  1 
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MAINE. 


Crocker  et  al.  v.  Lewis. 


The  Declaration  in  substance  stated  that  the  said  Lewis  at 
Portland,  in  the  State  of  Maine,  bad  contracted  to  purchase  of 
one  John  Dunlap^  a  part  of  a  certain  township  of  land,  situated 
in  the  said  State  of  Maine,  to  the  amount  of  one  half  part  thereof^ 
and  had  contracted  with  the  said  John  Dunlap,  to  pay  him 
therefor  the  sum  of  three  dollars  and  thirty-seven  cents  per 
acre  and  no  more,  afterwards,  to  wit,  on  the  eighteenth  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-five,  at  Boston  aforesaid,  to  wit,  at  said  Bangor  entered 
into  and  held  with  the  said  plaintiffi  a  conversation  relative  to 
the  purchase  of  one  third  of  said  township  and  with  the  fraudu- 
lent design  and  intention  to  induce  the  said  plaintifis  to  purchase 
and  pay  for  at  a  large  price,  to  wit,  for  the  sum  of  five  dollars 
and  twenty-five  cents  per  acre,  one  third  part  of  said  township, 
then  and  there  did  wickedly,  falsely  and  fraudulently  represent 
and  declare  to  said  plaintiffi,  thai  he  had  contracted  to  purchase 
said  township  or  a  part  thereof,  and  had  given  therefor  the  sum 
of  Jive  dollars  and  upwards  per  acre,  and  that  said  township  was 
of  great  value,  and  that  he  the  said  Lewis  did  not  wish  to  retain 
the  whole  of  said  purchase,  and  that  he  would  sell  and  cause  to 
be  conveyed  to  the  plaintiffs  one  undivided  third  part  of  said 
township  at  the  price  aforesaid,  to  wit,  for  the  sum  of  five  dol- 
lars and  twenty -five  cents  per  acre,  and  did  with  the  corrupt 
design  aforesaid,  and  with  the  intent  aforesaid,  falsely  and 
fraudulently  further  affirm  to  the  plaintifis  and  represent  that  he 
bad  explored  said  township,  and  that  it  would  be  for  the  plain- 
tifils  a  great  bargain  to  purchase  said  one  third  part  of  said  town- 
ship at  the  price  aforesaid,  to  wit,  five  dollars  and  twenty-five 
cents,  which  was  the  same  amount  he  said  Lewis  falsely  and 
fraudulently  affirmed  and  declared  to  the  plaintififs  he  had  con- 
tracted to  give  therefor  and  no  more.  And  the  plaintifis  aver 
that  trusting  to,  and  believing  in,  and  relying  on  said  false,  fraud- 
ulent and  deceitful  representations  and  declarations  of  the  said 
Lewis  as  true,  they  did  then  and  there  contract  with  said  Lewis 
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to  purchase  one  third  part  of  said  township,  at  the  price  of  five 
dollars  and  twenty-6ve  cents  per  acre,  amounting  in  all  to  the 
sura  of  twenty-nine  thousand  one  hundred  and  forty-one  dollars 
and  fifty  cents,  and  then  and  there  in  pursuance  aforesaid  and  in 
fulfilment  of  said  contract,  into  which  the  said  plaintifi  were 
induced,  by  said  false  and  fraudulent  representations  and  declara- 
tions so  as  aforesaid  made  by  said  Lewis,  to  enter,  they  the  said 
plaintifl&  then  and  there  paid  to  said  Licwis  the  sum  aforesaid. 
By  means  of  which  false  and  fraudulent  misrepresentations  and 
declarations  so  as  aforesaid  made  by  said  Lewis  to  the  plaintifis, 
he  the  said  Lewis  has  cheated  and  defrauded  the  said  plaintifis 
of  a  large  sum  of  money,  to  wit,  of  the  sum  of  eleven  thousand 
one  hundred  and  one  dollars  and  fifty  cents,  being  the  difi^rence 
between  what  he  gave  therefor  and  the  sum  of  five  dollars  and 
twenty-five  cents  which  by  reasoh  of  said  false  and  fraudulent 
misrepresentations  and  declaratioas  so  made  as  aforesaid,  the 
plainufl^  were  induced  and  persuaded  to  give  therefor. 

At  tbe  trial  before  Waae,  District  Judge,  at  the  last  May 
Term,  at  Portland,  a  verdict  was  found  for  the  plaintifi.  A 
motion  was  afterwards  made  by  the  defendant  for  a  new  trial ; 
and  which  was  now  argued  by  Rogers  for  the  new  trial  and  by 
Deblois  and  Sprague  against  it.  The  questions  argued  respected 
the  admission  or  rejection  of  certain  evidence  hereinafter  stated ; 
and  it  is  not  necessary  therefore  to  report  the  other  evidence  in 
the  cause. 

At  the  trial,  the  plainti£  ofifered  in  evidence  the  deposition 
of  Gordon  Winslow,  of  which  the  following  is  the  most  impor- 
tant part. 

"  About  the  fifth  day  of  May,  1835, 1  was  recommended  to  call 
on  Mr.  William  Lewis,  tbe  defendant,  in  relation  to  timber 
lands  in  Maine,  as  a  suitable  person  to  give  me  information  oo 
the  subject.  I  asked  him  about  a  certain  tract  of  land  which  I 
bad  ID  view  and  be  said  he  knew  nothing  of  that  from  bis  own 
kiwwledge,  and  then  on  the  map  he  pointed  to  the  Bow  township 
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and  staled  be  bad  it  in  view  or  had  the  refusal  of  it,  I  am  not 
positive  which,  and  if  he  could  gel  enough  to  join  him  be  should 
like  to  get  the  whole  of  it,  as  he  thought  it  a  great  bargain,  or 
words  to  that  eSect ;  kt  said  he  was  not  able  to  lake  the  whole 
of  it  alone,  he  thought  it  the  best  bargain  in  the  market.  He 
said  if  I  was  willing  to  take  a  portion  of  it,  I  might  have  it  at 
the  same  price  at  which  be  obtained  it.  This  was  the  substance 
of  the  conversation  at  that  time.  I  gave  no  encouragemeDt 
that  I  should  take  any  part.  I  next  met  Mr.  Lewis  at  Bangor 
about  the  fifteenth  day  of  June,  1835.  There  I  had  some  coo- 
versalioD  with  him  in  regard  (o  the  Bow  township  and  con- 
cluded to  go  on  with  bim  and  see  \t.  Ha  gave  me  to  understand 
that  he  had  the  refusal  of  it,  in  some  way.  We  were  on  the 
township  one  night  and  one  day  together  with  a  person  em- 
ployed to  explore  it.  I  agreed  to  take  a  quarter  of  the  town- 
ship at  six  dollars  an  acre,  that  being  the  price  which  be  gare 
me  to  understand  be  paid  for  it.  This  agreement  was  made  at 
the  township.  We  returned  to  Bangor  and  bonds  were  made 
out,  one  bond  for  a  deed  of  one  quarter,  and  one  bond  for  a 
quarter  which  I  was  at  liberty  to  decline  if  I  was  inclined.  This 
was  about  the  32d  day  of  June.  On  this  day  I  gave  a  note  at 
fifty  days  for  the  first  payment  of  one  quarter  of  the  township. 
Mr.  Winslow  here  exhibited  the  note  to  the  magistrate.  I  ob- 
jected to  paying  interest  on  the  note,  but  Mr.  Lewis  said  he 
was  paying  interest  and  that  I  ought  to  pay  interest,  as  I  was  to 
bave  the  lands  on  the  same  terms  he  was ;  and  the  note  was 
accordingly  made  with  interest.     I  left  Bangor  somi  .after,  ex- 

ng  to  dispose  of  the  other  bond  which  I  had,  to  a  friend  in 
York,  but  be  did  not  take  it.     On  my  return  from  New 

:  I  believe  I  met  Messrs.  Crocker  and  Brewster  at  Mr. 

is's  office  in  Boston,  and  ofiered  them  the  bond  at  the 
price  at  which  I  had  it,  they  paying  one  half  of  my  ex- 

)s  in  travelling  and  exploring ;  they  did  take  it.  Some  lime 

Mr.  Crocker  mentioned  lo  me  that  he  understood  that  Mr. 
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Lewis  had  bought  the  land  at  a  less  price  than  six  dollars  aa 
acre.  I  had  represented  to  them  that  I  bad  obtained  the  bond 
CD  the  same  terms  that  Mr.  Lewis  had  the  land,  as  Mr.  Lewis 
had  previously  stated  to  me.  I  told  Mr.  Crocker  that  that  must 
be  a  mbtake,  and  that  I  would  see  Mr.  Lewis  immediatelj.  I 
went  to  bis  office  and  saw  him,  and  stated  to  him  what  Mr. 
Crocker  had  said,  and  wished  him  to  meet  with  Mr.  Crocker 
and  myself  and  talk  the  business  over,  that  there  might  be  a 
fiiir  and  full  understanding.  We  met  accordingly,  I  believe  at 
Mr.  Lewis's.  The  result  of  that  conversation  was  that  Mr. 
Lewis  represented  to  us  that  the  land  cost  him  between  Jive 
dollars  and  Jive  dollars  and  a  quarter  an  acre.  That  since  his 
first  representation  be  had  got  a  deduction  on  the  land.  I  told 
Mr.  Lewis  that  for  my  part,  if  the  land  cost  him  over  five  dol* 
hrs  and  within  a  fraction  of  five  dollars  and  a  quarter,  I  should 
be  willing  to  take  a  portion  at  five  and  a  quarter." 

**  Mr.  Lewis  said  if  I  would  take  one  third  and  Mr.  Crocker 
one  third  he  would  put  it  to  us  on  those  conditions  in  order  that 
it  might  be  in  as  few  hands  as  possible.  To  this  I  agreed  and 
wrote  a  memorandum  of  the  agreement  which  was  '^  that  we 
hereby  agree  to  purchase  each  one  third  of  the  Bow  township 
of  Mr.  William  Lewis  at  five  dollars  and  a  quarter  per  acre." 
I  signed  this  the  same  evening.  Mr.  Crocker  wished  to  see  his 
partner  before  signing  it,  and  as  I  have  been  told,  he  signed  it 
the  next  morning.  Mr.  Crocker  said,  he  was  entirely  unac- 
quainted with  timber  land,  and  that  he  relied  upon  the  judgment 
of  Mr.  Lewis  and  those  who  had  explored  the  township.  1 
distinctly  understood  from  Mr.  Crocker  he  expected  to  pur- 
chase the  land  on  the  same  terms  Mr.  Lewis  had,  and  that  he 
did  purchase  it  on  those  terms.  At  the  same  time  I  drew 
up  the  above  memorandum  I  also  drew  up  another  paper  in 
which  Mr.  Lewis  agreed  to  sell  to  Crocker  and  Brewster  and 
nyself  at  five  dollars  and  a  quarter  an  acre,  one  third  each  of 
the  Bow  township.     That  was  signed  by  Mr.  Lewis  the  same 
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DJght.  Mr.  Lewis,  in  the  course  of  the  conversation,  stated  that 
he  had  been  put  to  more  trouble  than  we,  and  that  he  ought  lo 
make  a  little  something,  and  we  accordingly  threw  in  the  frac- 
tion, giving  hitn  the  full  sum  of  five  dollars  and  a  quarter  per 
acre.  I  understood  Mr.  Lewis  that  he  should  make  little  or 
nothing.  This  was  about  the  middle  of  July.  Mr.  Crocker  and 
myself  agreed  lo  meet  Mr.  Lewis  at  Skowheagan  falls  in  Maine. 
We  went  with  Mr.  Lewis  to  the  township  and  made  a  thorough 
exploration  of  it.  We  were  there  about  the  twentieth  of  July. 
We  met  in  Portland  afterwards,  and  the  writings  were  drawn. 
My  deed  was  from  Henry  Ilsley  of  one  tliird.  I  was  informed 
by  Mr.  Lewis  that  Mr.  Crocker's  deed  was  from  Mr.  Dunlap. 

I  learned  that  there  was  some  dtderence  between  tbe  datet 
and  times  of  payment  in  Mr.  Crocker's  notes  and  mine,  and 
when  I  spoke  lo  Mr.  Lewis  about  it  he  said  it  was  because  Mr. 
Dunlap  had  consented  lo  it.  My  notes  were  dated  the  twenty- 
second  day  of  June,  agreeably  to  (he  first  bond  and  to  the 
agreement  which  was  written  at  Mr.  Lewis's  couDting-room." 

The  defendant  objected  to  so  much  of  this  deposition  as 
stated  tbe  conversations  and  negotiations  between  Winslow  and 
Lewis  on  the  5th  of  May  and  the  15lh  of  June,  1835,  antece- 
dent to  the  final  agreement  between  Winslow  and  the  plaiatifii, 
and  Lewis,  in  which  the  plaintiffi  were  to  purchase  one  third, 
and  Winslow  one  third  of  the  land.  The  Court  overruled  the 
objection  and  the  whole  deposition  was  read  to  the  jury. 

Afterwards,  in  the  prepress  of  the  trial,  tbe  defendant,  Lewis, 
ofiered  in  evidrace  a  letter  from  Winslow  to  him,  dated  Milford, 
'336,  in  order  to  affect  the  credibility  of  the  deposition 
>w.  The  letter  was  as  follows. 
<ir : — I  wish  to  inquire  of  you  concerning  a  point  upon 
r.  Crocker  and  myself  do  not  now  entertain  the  same 
IS.  I  will  put  my  inquiries  in  a  direct  form,  that  they 
the  better  understood  and  answered  without  much 
I  yourself. 
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I.  Did  not  Mr.  Crocker,  yourself,  and  myself,  agree  together 
to  give,  and  did  we  not  give  to  General  Kinsman  a  verbal  re- 
fusal of  a  certain  portion  of  our  parts  of  the  Bow  township  at 
six  ddlars  per  acre,  provided  be  should  meet  us  at  Portland, 
prepared  to  make  payment  at  the  time  agreed  upon  ? 

IL  If  be  had  the  land,  was  he  not  to  return  the  money  paid 
to  him  for  exploring  ? 

III.  When  we  bonded  the  township  at  eight  dollars  per  acre 
on  our  passage  to  Portland,  did  not  Mr.  Crocker  very  frequently 
and  in  strong  terms  express  his  regrets  that  we  had  given  the 
(Seiieral  any  encouragement  to  let  him  have  a  portion  at  six 
dollars  ? 

IV.  Did  he  not  say  many  times  in  your  hearing  that  he  hoped 
the  General  would  not  be  able  to  get  the  money  so  as  to  be  in 
Portland  in  season  to  claim  his  promise,  as  he  had  rather  retain 
the  land  than  dispose  of  it  at  six  dollars  ? 

V.  Did  not  Mr.  C.  hasten  to  have  the  writing  drawn  within 
the  giTCD  time  and  executed  so  that  be  might  be  off,  saying  the 
General  might  come  afterward  and  claim  his  promised  portion 
tt  six  dollars  ? 

VI.  Finally,  was  not  six  dollars  per  acre  the  price  and  the 
only  price  which  Mr.  Crocker,  yourself  and  myself  agreed  upon, 
at  which  we  were  to  let  the  General  have  a  portion  ?  I  know 
not  bow  it  happens,  but  Mr.  Crocker  now  talks  on  this  subject 
Tery  differently  from  what  he  ever  did  in  my  hearing  when  the 
agreement  was  made.  If  I  rightly  understood  him — seems  to 
think  you  bad  all  to  say  and  do  and  he  did  and  said  nothing 
himself,  whereas  if  I  rightly  remember,  he  talked  as  fast  and 
said  as  much  as  any  one.  He  denies  that  he  ever  expected  to 
receive  six 'dollars  per  acre  of  the  General  if  he  met  us  at 
Portland,  as  per  agreement.  Doubtless  he  has  reasons  for 
rendering  such  testimony  just  at  this  time.  I  do  not  know, 
however  what  they  are«    If  you  will  express  to  me  your  views 
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on  this  subject  in  answer  to  these  questions,  you  will  confer  a 
favor  on,  yours,  &;c. 

Signed  Gordon  Winslow. 

P.  S.  Please  send  your  reply  by  the  first  mail,  if  convenient. 

Yours,  &LC.  G.  w. 

The  plaintifis  objected  to  the  admission  of  this  letter ;  and  it 
was  rejected  by  the  Court.  The  ruling  of  the  Court  upon  these 
points  constituted  the  grounds  for  a  new  trial  upon  which  the 
argument  was  had. 

Stort  J.  Two  points  have  been  argued  upon  the  motion 
for  a  new  trial.  The  first  respects  the  admission  of  the  parts 
of  the  deposition  of  Gordon  Winslow,  to  go  as  evidence  to  the 
jury,  which  were  objected  to  by  the  defendant.  The  second 
respects  the  rejection  of  the  letter  of  the  same  witness,  which, 
it  is  supposed,  had  a  tendency  to  qualify  the  statements  in  the 
deposition.  Upon  the  first  point  there  does  not  seem  to  me  to 
be  any  difficulty  whatsoever.  The  real  question  between  the 
parties  at  the  trial  was  whether  there  had  been  any  false  and 
fraudulent  representation  by  the  defendant  that  he  had  given 
five  dollars  an  acre  and  upwards  for  the  lands  sold  to  the  plain- 
tifi&.  Now,  it  is  apparent  from  the  whole  evidence  in  the  pres« 
ent  case  that  the  representations  made  by  Lewis  in  his  conversa- 
tions with  Winslow  were  communicated  by  the  latter  to  Crocker 
(the  plaintiff)  and  constituted  the  ground  upon  which  the  plain- 
tiffs entered  into  the  subsequent  contract  with  Lewis.  No 
principle  seems  better  founded  than  this,  that  if  a  party  makes 
a  representation  to  one  person  in  respect  to  a  sale,  and  that  rep- 
resentation constitutes  the  basis  of  a  subsequent  sale  made,  by  the 
party  so  making  the  representation,  to  the  party  to  whom  it 
is  communicated  by  the  third  person,  it  is  treated  in  the  same 
way  as  if  directly  made  by  the  vendor  to  himself.  It  is  by  no 
means  true  that  representations  made  to  third  persons  are.  to  be 
treated  as  res  inter  alios  acta,  if  those  representations  have  been 
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commuDicated  and  acted  upon  by  another  person,  who  places 
entire  confidence  in  them.  The  case  of  Barden  v.  Keverberg, 
(2  Mees.  &  Welsh.  R.  63, 64),  where  the  Court  thought  that  rep- 
resentations made  by  a  married  woman  to  third  persons,  that  she 
was  a  feme  sole  might,  if  communicated  to  the  plaintiff  by 
such  third  persons,  entitle  him  to  the  same  betfefit  as  if  made  to 
himself. 

But  in  the  present  case,  it  is  not  necessary  to  rely  on  this 
ground ;  because,  it  is  clear  that  the  original  contract  made 
between  Lewis  and  Winslow,  and  that  made  between  the  latter 
and  the  plaiotiffi,  for  the  purchase  of  the  land,  were  for  a  differ- 
ent proportion  from  that,  which  was  finally  agreed  upon  by  all 
the  parties ;  and  the  conversations  respecting  the  purchase  be- 
tween Lewis  and  Winslow  were  proper  to  explain  the  nature 
and  character  and  circumstances  under  which  the  new  contract, 
substituted  for  the  original  contracts  between  all  the  parties,  and 
with  the  consent  of  all,  was  entered  into.  By  the  original  con- 
tract Winslow  with  Lewis  was  to  have  a  half,  or  a  quarter,  of 
the  land,  at  his  election.  -  By  the  original  contract  of  Winslow 
with  the  plaintiffs  they  were  to  take  a  quarter  of  the  purchase. 
By  the  substituted  contract,  Winslow  was  to  take  one  third,  and 
the  plaintiff  one  third.  And  it  seems  to  me  that  it  was  proper 
for  the  jury  to  take  all  the  negotiations  of  the  parties  into  consid- 
eration in  order  to  determine  whether  the  defendant  had  been 
guilty  of  the  false  and  fraudulent  representation  complained  of. 
Indeed,  in  a  case  of  this  sort,  it  may  fairly  be  presumed  that,  if 
Lewis  falsely  and  fraudulently  misrepresented  to  Winslow  the 
sum  which  he  had  given  or  was  to  give  for  the  land,  the  pre- 
sumption would  be  strong,  that  he  would  not  hesitate  to  make  a 
like  misrepresentation  to  the  plaintiffs.  In  this  view  the  evi- 
dence was  properly  admissible,  as  corroborative  evidence. 

But  it  appears  to  me,  that  there  is  very  strong  reason  to  be- 
lieve, that  Lewis,  at  the  time  when  the  final  contract  was  made 
with  the  plaintiff,  had  full  knowledge  that  his  prior  conversa- 
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tions  with  WiDslow  had  been  communicated  to  the  plaintiffi^ 
and  constituted  the  basis  of  their  arrangements  with  Winslow* 
If  so,  there  is  the  best  reason,  why  those  conversations  should 
be  giyen  in  evidence  to  the  jury.  And  under  all  the  circum- 
stances it  seems  to  me,  that  it  was  fit  for  the  jury  to  have  the 
whole  evidence  before  them  so  that  they  might  pass  their  judg- 
ment upon  this  very  important  fact. 

As  to  the  second  point,  the  rejection  of  the  letter  of  Wins- 
low,  it  is  very  clear,  that  it  was  not  admissible,  except  for  the 
purpose  of  contradicting  or  qualifying  some  of  the  statements 
made  by  Winslow  in  his  deposition,  and  thus  affecting  the  cred- 
ibility of  his  testimony.  For  any  other  purposes,  or  to  establish 
any  other  independent  facts  it  would  not  be  admissible,  as  it 
would  be  mere  hearsay  and  not  under  oath.  Now,  it  is  not  pre- 
tended, that  there  is  any  contradiction  between  that  letter  and 
Winslow's  deposition.  Is  there,  then,  in  it  any  qualification  of 
his  testimony  which  would  justly  affect  his  credibility  ?  It  is 
said,  that  the  contents  of  the  letter  have  a  direct  bearing  on 
the  answers  of  Winslow  to  the  sixth  and  seventh  cross  interroga- 
tories of  the  defendant,  and  show  the  influences  under  which 
Winslow  gave  his  testimony.  The  sixth  cross  interrogatory 
(which  was  objected  to  by  the  plaintiffs)  is  ;  ''  Was  not  Mr. 
Crocker  offered  six  dollars  an  acre  for  a  part  of  his  purchase  by 
Mr.  Kinsman,  one  of  the  explorers  ? "  The  answer  is,  "  Mr. 
Kinsman  was  desirous  of  purchasing  a  quarter  of  the  township, 
and  if  he  took  it  the  price  was  to  be  six  dollars  an  acre.  And 
it  was  agreed  between  Mr.  Lewis,  Mr.  Crocker  and  myself,  that 
we  should  each  let  him  have  one  twelfth  of  the  whole,  which 
would  make  a  quarter.  He  was  to  have  it,  if  he  met  us  at 
Portland  on  a  day  appointed.  He  did  not  come  to  Portland, 
nor  did  he  take  the  land."  The  seventh  cross  interrogatory  is, 
"  Did  not  Mr.  Crocker  say  on  our  way  to  Portland,  that  he 
hoped  Mr.  Kinsman  would  not  get  to  Portland  in  season  to  get 
the  land  of  us,  as  he  would  rather  keep  the  land  than  sell  it  at 
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six  dollars  ?"  Tbe  answer  is  ;  "I  understood  bini  to  say  so. 
We  all  felt  very  well  satisfied  with  the  land  at  that  time.  We 
bad  bonded  it  at  eight  dollars,  as  abovementioned.'' 

Now,  it  seems  to  me,  that  there  b  not  the  slightest  qualifica- 
tion of  the  terms  of  these  answers  in  any  part  of  the  letter 
written  on  the  fifth  of  July,  1836.  On  tbe  contrary  the  language 
of  the  letter  entirely  corroborates  these  answers.  By  '^  the 
General,"  in  this  letter  it  is  admitted  that  Mr.  Kinsman  is  meant ; 
so  that  it  is  palpable,  that  the  statement,  in  the  answers  that  Mr. 
Crocker  was  well  satisfied  with  his  bargain,  and  did  not  wish 
to  sell  to  Kinsman  at  six  dollars,  is  fully  confirmed.  In  truth  the 
letter  contains  no  direct  averment  on  the  subject ;  but  it  only 
interrogates  Lewis,  as  to  certain  supposed  facts,  which,  from  the 
manner  in  which  the  interrogatories  are  framed,  taken  in  con- 
nection with  the  situation  of  the  writer,  it  may  fairly  be  pre- 
sumed he  believed  to  exist.  If  I  had  sat  at  the  trial,  it  is  not 
improbable  that  I  should  have  leaned  in  favor  of  its  admission, 
not  because  I  should  have  thought  that  it  shook  the  credibility 
of  Winslow's  testimony,  for  I  think  it  corroborates  it ;  but  be- 
cause where  evidence  seems  unimportant  in  its  bearings  my  in- 
clination rather  is  to  admit  it,  unless  clearly  irrelevant,  in  order  to 
avoid  a  motion  for  a  new  trial,  in  case  of  its  rejection.  But, 
called  upon  at  this  time  to  consider  its  admissibility  upon  strict 
legal  principles,  my  judgment  is  that  it  was  rightly  rejected. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


jfuu  mtmit 
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n,.^..  C  Hon.  JOSEPH  STORY,  Aisociate  Justice  of  the  Supreme  Court. 
UEFORE  ^  ^^^  j^jj j^  DAVIS,  District  Judge. 

United  States 

V. 

Isaac  T.  Howard. 

Mere  surplusage  will  not  vitiate  an  indictment,  and  need  not  be  established  in 
proof. 

But  no  allegation,  whether  it  be  necessary  or  unnecessary,  more  or  less  par- 
ticular, which  is  descriptive  of  the  uien^ity  of  what  is  legally  essential  to  the 
charge  in  the  indictment,  can  be  rejected  as  surplusage. 

A  variance  between  the  indictment  and  the  evidence  is  not  material,  provided 
the  substance  of  the  matter  be  found. 

In  case  of  misnomer,  a  variance  is  fiital,only  where  there  is  a  misnomer  of  a 
party  whose  existence  is  essential  to  the  offence  charged  in  the  indictment. 

In  an  indictment  under  the  Act  of  Congress  of  182S,  ch.  276,  §  22,  §  5,  the 
ownership  of  the  vessel  was  alleged  to  be  in  WiUiam  Nye  and  others,  in- 
stead of  WUlard  Nye  and  others  :  Held,  that  an  allegation  of  the  particylar 
ownership  is  unnecessary  and  immaterial,  and  that  the  misnomer  above- 
mentioned  is  of  no  consequence  ;  it  being  sufficient  to  allege  that  the  owners 
are  citizens  of  the  United  States. 

Indictbient  alleging  that  the  defendant  on  the  10th  of  May, 
1837,  "in  and  on  board  a  certain  ship  of  the  said  United  States, 
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called  the  Mount  Vernon,  then  lying  within  the  jurisdiction  of  a 
foreigD  state  or  sovereign  court,  in  the  Roads  of  St.  Helena,  and 
exit  of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States,  the  sixid  ship  then  and  there  belonging  to  David  R. 
Greene,  Dennis  Wood,  William  Nye,  and  Clement  P.  Covell, 
citizens  of  the  said  United  States,  with  force  and  arms,  with  a 
dangerous  weapon,  did  commit  an  assault  upon  one  William  B. 
Stanton,  then  and  there  belonging  to  the  company  of  the  said 
ship,  and  him  the  said  William  B.  Stanton  did  grievously 
wound,  the  said  Howard  then  and  there  belonging  to  the  com- 
pany of  the  said  ship,  to  the  great  damage,  &c.  against  the 
peace,  be,  and  contrary  to  the  form  of  the  statute,  be." 
Flea,  not  guilty. 

At  the  trial  before  the  District  Judge,  (Judge  Davis,)  the 
mate  of  the  ship  testified  that  the  name  of  one  of  the  owners  of 
the  ship  was  WiUard  Nye,  and  not  William  Nye,  as  stated  in 
the  indictment.  And  it  was  mentioned  by  S.  D.  Parker,  (the 
counsel  for  the  defendant,)  that  the  true  reading  of  the  ship's 
register,  (a  copy  of  which  was  produced,  and  in  evidence,)  cor- 
responded with  the  mate's  testimony  in  that  particular,  and  that 
the  variance  was  fatal.  The  district  judge  instructed  the  jury 
that  the  asserted  variance,  if  it  should  be  sustained  by  the  evi- 
dence, should  be  considered  by  the  jury  as  immaterial,  and 
should  be  disregarded  by  the  jury ;  and  that  the  legal  effect  of 
the  variance  would  be  open  for  the  consideration  of  the  couit. 
The  jury  found  the  defendant  guilty. 

Parker  now  moved  for  a  new  trial  upon  the  ground  of  the 
misdirection,  and  cited  1  Chitty  Crim.  Law,  293,  296  ;  Archb. 
Crim.  Law,  11,  117  to  119;  1  Leach,  C.  C.  351  ;  2  Leach, 
C.  C.  290 ;  Id.  390;  1  H.  Bl.  49 ;  1  Camp.  R.  494 ;  1  East 
R.  415. 

Mills,  District  Attorney,  cited  on  the  other  side,  2  Russ.  on 
Crimes,  705,  &c.  (2d  London  edit.),  Pye's  case ;  Russ.  &> 
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Ryan,  C.  C.  9,  note ;  S.  C.  2  East  P.  C.  ch.  16,  §  168,  p. 

785-786. 

Stort  J.  The  present  indictment  is  founded  on  the  act  of 
1825,  ch.  276,  <^  22,  ^  5,  of  the  22d  section,  describing  the 
offence,  and  the  5th,  conferring  jurisdiction  on  the  Court  to  try 
it.  The  language  of  the  5th  section  is  as  follows ;  ^'  That  if 
any  offence  shall  be  committed  on  board  of  any  ship  or  vessel 
belonging  to  any  citizen  or  citizens  of  the  United  States,  while 
lying  in  a  port  or  place  within  the  jurisdiction  of  any  foreign 
state  or  sovereign,  by  any  person  belonging  to  the  company  of 
the  ship,  &c.,  on  any  other  person  belonging  to  the  company 
of  the  said  ship,  &c.,  the  same  offence  shall  be  cognizable  and 
punishable  by  the  proper  Circuit  Court  of  the  United  States, 
be,  as  if  the  said  offence  had  been  committed  on  board  of  the 
said  ship  or  vessel  on  the  high  seas,"  &;c.  It  is  apparent, 
therefore,  that  the  objection  of  variance  in  this  case  does  not 
apply  to  any  words  descriptive  of  the  offence  charged  in  the 
indictment,  but  solely  to  the  words,  which  state  the  jurisdic- 
tion. It  is  as  clear  that  it  is  wholly  immaterial,  who  are  the 
particular  owners  of  the  ship  on  board  of  which  the  offence  is 
committed,  provided  only  that  the  ship  is  owned  by  citizens  of 
the  United  States.  Now  it  is  not  disputed  that  the  Mount 
Vernon  is  a  ship  of  the  United  States,  and  is  wholly  owned  by 
American  citizens.  The  question  then  is,  whether,  as  the 
names  of  the  owners  are  specially  set  forth,  (although  it  was 
wholly  unnecessary)  in  this  indictment,  the  variance  in  the 
name  of  WUlard  Nye,  one  of  those  owners,  is  fatal. 

It  will  not  be  found  easy  to  reconcile  all  the  cases  upon  the 
subject  of  variance,  either  in  civil  or  in  criminal  causes.  In  the 
latter  the  authorities  are  not  always  in  harmony,  even  where 
the  same  circumstances  have  occurred.  There  are,  however, 
some  principles  which  will  guide  us  in  arriving  at  a  correct 
oonclusion ;  and  as  these  principles  will  be  found  well   laid 
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down  bj  Mr.  Russell,  in  his  work  on  Crimes  and  Misde- 
meanors, cb.  4,  ^  3,  p.  704  to  718,  with  illustrative  examples, 
I  shall  state  them  from  his  work,  because  I  find  them  confirmed 
by  the  authorities  cited  by  him.  Two  questions  generally 
arise.  The  first  is,  what  allegations  must  be  proved,  and  what 
may  be  disregarded  in  evidence.  The  second  is,  what  is  suffi* 
cient  proof  of  allegations,  which  cannot  be  disregarded  in  evi- 
dence. The  former  includes  the  consideration  of  what  consti- 
tutes mere  surplusage,  in  an  indictment;  the  latter  what 
properly  constitutes  variance.  Mere  surplusage  will  not  vitiate 
an  indictment,  and  need  not  be  established  in  proof.  The 
material  parts  which  constitute  the  offence  charged  must  be 
stated  in  the  indictment,  and  they  must  be  proved  in  evidence. 
But  allegations  not  essential  to  such  a  purpose,  which  might 
be  entirely  omitted  without  affecting  the  charge  against  the 
defendant,  and  without  detriment  to  the  indictment,  are  con- 
sidered as  mere  surplusage,  and  may  be  disregarded  in  evidence. 
Bat  DO  allegation,  whether  it  be  necessary  or  unnecessary, 
whether  it  be  more  or  less  particular,  which  is  descriptive  of 
the  identity  of  that  which  is  legally  essential  to  the  charge  in 
the  indictment  can  ever  be  rejected  as  surplusage.  The  former 
proposition  may  be  illustrated  by  cases  which  have  actually 
passed  in  judgment.  Thus,  where  the  prisoner  was  charged 
with  robbery  near  the  highway^  and  the  evidence  proved  the 
robbery  in  a  house,  it  was  held  immaterial ;  for  it  was  equally 
a  robbery  ousted  of  clergy,  whether  committed  near  the  high- 
way or  elsewhere.*  So  in  Pye's  case,  (Russ.  &£  Ryan,  Cr. 
Cas.  9,  note  ;  S.  C.  2  East  P.  C.,ch.  16,  ^  168,  p.  785, 786), 
where  the  robbery  was  charged  with  being  committed  in  the 
dwelling  of  A.  W.  The  proof  was  that  the  robbery  was  com- 
mitted in  a  house,  but  it  did  not  appear  who  was  the  occupier 

^  See  Summa^i  ca8e,2  East  P.  C.  ch.  16, ^  168,  p.  785 ;  Rtx  v.  WardU^  ^ 
Run.  &  Ryan,  Cr.  Cos.  9 ;  2  Russ.  on  Crimes,  705. 
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of  it;  it  was  held  immaterial.  So,  upon  an  indictment  under 
the  statute  8  &£  9  Will.  3,  ch.  6,  <$»  1,  for  having  a  die,  made  of 
iron  and  ste^l,  in  possession,  it  was  held  that,  as  it  was  imma- 
terial as  to  the  offence,  of  what  the  die  was  made,  proof  of  a 
die  either  of  iron  or  steel,  or  both,  would  satisfy  the  charge.* 
So  an  indictment  for  stealing  so  much  lead  ^^  belonging  to  the 
Rev.  G.  C.  W.  and  then  and  there  fixed  to  a  certain  building 
called  Hemden  Church  ;"  it  was  held  that  it  should  have  been 
charged  only  as  affixed  to  the  church,  and  that  therefore  the 
allegation  that  it  belonged  to  G.  C.  W.  ought  to  be  rejected  as 
surplusage.' 

On  the  other  hand,  if  a  man  should  be  charged  with  stealing 
a  black  horse,  the  allegation  of  color,  although  unnecessary,  yet 
being  descriptive  of  that  which  is  material,  could  not  be  reject- 
ed as  surplusage.'  So  upon  an  indictment  for  stealing  live 
tame  turkeys,  the  description  of  live  could  not  be  rejected  as 
surplusage,  and  proof  of  stealing  dead  turkeys  would  not  support 
the  indictment.  That  was  so  held  in  Rex  v.  Edwards,  (Russ. 
&  Ryan  Cr.  Cas.  497.)  Indeed,  in  such  cases,  an  acquittal 
or  conviction  on  one  indictment  would  be  no  bar  to  another,  for 
the  identity  could  not  be  averred  of  the  described  animal. 

In  regard  to  the  other  question,  what  is  sufficient  proof  of 
allegation,  which  cannot  be  disregarded  as  evidence ;  or,  in 
other  words,  what  constitutes  a  material  variance  in  proof  from 
the  charge  in  the  indictment,  the  general  rule  is  that  a  variance 
between  the  indictment  and  the  evidence  is  not  material,  pro- 
vided the  substance  of  the  matter  be  found.  Hence  it  is,  that 
even  in  capital  offences  it  is  not  necessary  to  prove  more  than 


^  Rexv.  Oxford,  Russ.  &  Ryan  Cr.  Cas.  382 ;  Rex  v.  PhiUip,  Russ.  & 
Ryan  Cr.  Cas.  369 ;  2  Russ.  on  Crimes,  705. 

*  Rex  V.  Hudman  and  Dyer,  2  East  P.  Cr.,  ch.  76,  §  31,  p.  519.  See 
al»o  Rex  v.  Holt,  5  T.  Rep.  446 ;  S.  Cr.  2  Leach  C.  Cas.  593,  [676.] 

'  2  Russell  on  Crimes,  706. 
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the  substance  of  the  averments  in  the  indictment.  Thus,  for 
example,  in  an  indictment  for  murder,  if  it  appear  that  the  party 
was  killed  by  a  different  weapon  from  that  described  in  the 
indictment,  it  will  still  maintain  the  indictment ;  as,  for  exam* 
pie,  if  the  wound  or  killing  be  alleged  to  be  by  a  sword,  and  it 
be  proved  to  be  by  an  axe  or  staff;  or  is  alleged  to  be  by  a 
wooden  staff,  and  it  be  proved  to  be  with  a  stone.  For  in  all 
these  cases  the  substance  js  the  same,  the  wounding  or  killing 
with  a  weapon.  So,  if  the  indictment  be  of  a  death  by  one 
sort  of  poisoning,  and  it  turns  out  in  the  evidence  to  be  by 
another  sort  of  poisoning,  the  difference  is  not  material ;  for  in 
each  of  these  cases  the  mode  of  the  death  is  substantially  the 
same,  viz.  by  poisoning.  But,  if  the  indictment  charge  a  death 
by  poisoning,  it  will  not  be  supported  by  the  proof  of  a  death 
entirely  different,  as  by  shooting,  starving,  or  strangling.  This 
doctrine  is  clearly  laid  down  by  Mr.  Russell,  in  his  work  on 
Crimes,  (2  Russ.  on  Crimes,  701-712,)  and  by  Mr.  Elast,  in 
his  work  on  Crown  Law,  (1  East  PL  Cr.  ch.  5,  ^  107,  p.  341.) 
Indeed  MackalUtfs  case  in  9  Co.  R.  62,  66,  where  the  in- 
dictment specially  charged  the  murder  of  a  sergeant  at  mace^ 
in  London  upon  an  arrest,  and  supposed  that  the  sheriff  made 
a  precept  to  the  sergeant  for  the  arrest ;  and  upon  the  evi-* 
dence  it  appeared  that  there  was  no  such  precept,  but  that  the 
sergeant  made  the  arrest  ex  officio ^  at  the  plaintiff's  request, 
upon  the  entry  of  the  plaint  according  to  the  custom  of  the 
dty ;  the  proof  was  held  sufficient ;  for  the  substance  of  the 
matter  was,  whether  the  defendant  killed  an  officer  in  the  lawful 
execution  of  legal  process.'  So,  in  general,  if  the  indictment 
charge  the  offence  to  be  committed  in  a  particular  place  within 
the  county,  it  is  not  necessary  to  prove  that  it  was  committed 
in  that  place,  or  aver  that  there  is  such  a  place  in  the  county ; 

>  S.  C.l  East  PI.  Cr.  cb.  5,  §  115,  p.  345 ;  2  Russ.  on  Crimes,  711. 
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but  only  to  prove  that  it  was  committed  within  the  county.^  la 
such  a  case,  the  place  is  immaterial,  provided  it  be  within  the 
county;  and  it  constitutes  no  part  of  the  description  of  the 
offence.  So,  where  an  offence  was  alleged  to  be  committed  on 
the  20th  of  July,  in  the  fourth  year  of  the  reign  of  King  Geqrge 
the  Fourth  (although  in  fact  tried  in  1820,  in  the  second  year 
of  the  reign  of  George  the  Fourth),  the  judges  rejected  the 
words  ^^  fourth  year  of,"  as  surplusage,  and  read  the  indictment 
as  if  it  stood  ^'  on  the  20th  of  July,  in  the  reign  of  King  George 
the  Fourth  :"  and  held  the  conviction  right.  {Rex  v.  Gilly 
Russ.  h  Ryan  Cr.  Gas.  431,  432). 

In  regard  to  cases  of  misnomer,  it  will  be  found,  that  in  all 
the  cases  where  the  variance  has  been  held  fatal,  it  was  a  mis- 
nomer of  a  party  whose  existence  was  essential  to  the  offence 
charged  in  the  indictment ;  as,  for  example,  in  cases  of  theft, 
where  the  property  is  charged  as  that  of  A  B,  and  it  turns  out, 
in  proof,  to  be  of  A  C  ;  or  in  cases  of  robbery,  where  the  person 
robbed  is  alleged  to  be  A  B,  and  it  turns  out  on  proof  to  be  C  B.' 

Now,  if  we  apply  the  principles,  here  stated,  to  the  present- 
case,  it  seems  to  me  clear,  that  the  variance  is  not  fatal.  In  the 
first  place,  the  variance,  as  has  been  already  stated,  does  not 
occur  in  the  description  of  the  offence.  It  occurs  only  in  the 
clause  which  confers,  or  is  supposed  to  confer,  jurisdiction  over 
the  offence.  Now  that  jurisdiction  equally  exists  (as  has  been 
already  stated),  whoever  are  the  i3wners  of  the  ship,  provided 
she  belong  to  citizens  of  the  United  States.  The  allegation  of 
the  particular  ownership  was  wholly  unnecessary  ;  and  is  wholly 
immaterial.  The  words  in  the  indictment  allege  the  offence  to 
be  committed  *'*  in  and  on  board  a  ship  of  the  United  States, 
called  the  Mount  Vernon."  Now  under  our  laws,  these  words, 
''  a  ship  of  the  United  States,"  have  a  technical  meaning  ;  for 


'  See  2  Russell  on  Crimes,  716,  717. 
•  See  2  Russ.  on  Crimes,  707,  714,  715. 
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the  Ship  Registry  Act  (Act  of  1792,  ch.  45) — and  this  was  a 
regbtered  ship — declares,  that  no  ships,  except  those  which  are 
registered  according  to  that  act,  shall  be  denominated  and  deem- 
ed ships  or  vessels  of  the  United  States,  entitled  to  the  benefits 
and  privileges  appertaining  to  such  ships  or  vessels  ;  and  it  pro- 
ceeds to  prescribe,  that  no  ships  or  vessels,  except  those  which 
are  wholly  belonging  to  citizens,  shall  be  registered.  '  Indirectly 
(though  not  as  it  should  properly  do),  the  indictment  does  con- 
tain an  allegation  of  the  American  character- of  this  ship,  so  as 
to  found  the  jurisdiction.  And  if  it  had  stopped  here,  a  nice 
question  might  have  arisen,  how  far  such  an  allegation  not  stat- 
ing in  the  terms  of  the  Act  of  1825,  ch.  276,  <^  5,  that  the 
offence  was  committed  on  board  of  a  ship  or  vessel  belonging  to 
any  citizen  or  citizens  of  the  United  States,  but  stating  it  in  the 
manner  above-cited,  would  have  been  sufficient  to  found  the 
jurisdiction,  or  to  sustain  the  indictment.  But  the  indictment 
goes  on  to  allege,  *^  the  ship  then  and  there  belonging  "  to  cer- 
tain persons  (naming  them),  ''citizens  of  the  said  United  States." 
Now  the  substance  of  this  allegation  is,  that  all  the  owners  of 
the  ship  are  citizens ;  and  this  is  strictly  true,  and  was  estab- 
lished in  evidence.  The  misnomer  is  not  in  any  part  ma- 
terial to  the  jurisdiction,  and  the  charge  in  its  substance  was 
proved  so  far  as  it  bore  on  the  question  of  jurisdiction.  I  think 
the  names  of  the  owners  may  be  either  rejected  as  surplusage  ; 
or  the  variance  as  to  the  proof  was  as  to  a  fact  purely  immate- 
rial. Fye^s  case  (Russ.  b  Hyan  Cr.  Cas.  9,  note ;  2  East 
PL  Cr.  785,  786)  ;  and  Mackalley's  case,  (9  Co.  Rep.  62, 
66),  are  far  stronger  cases  of  variance.  And  the^  variances  upon 
indictments  for  murder,  as  to  the  weapon  or  other  means  used  to 
e&cx  the  crime,  are  far  more  striking,  as  to  a  <|[spensation  with 
exact  proofs  of  circumstances  alleged  in  the  indictment. 

Upon  the  whole,  my  opinion  is,  that  the  motion  for  a  new 
trial  ought  to  be  overruled.  The  District  Judge  concurs  in  this 
opinion ;  and,  therefore,  let  the  motion  be  overruled. 

New  trial  denied. 
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William  Lawrence  and  Benjamin  Adams 

V. 

William  Vernon. 

A  jud|pnent  on  the  merite  in  a  personal  action  is  a  bar  to  another  action  on  the 
same  claim,  and  between  the  same  parties,  though  the  forms  of  the  two  ac- 
tions be  not  the  same. 

It  ifl  the  tame  cause  of  action^  where  the  same  evidence  will  support  both  ac- 
tions, although  grounded  on  different  writs. 

In  an  action  by  L.  A-  &  B.  to  recover  of  the  defendant  his  proportion  of  a 
sum  of  money  paid  by  tlie  plaintiffs  for  widening  the  upper  and  lower  end 
of  a  street,  upon  which  the  defendant  was  an  abutter,  the  jury  found,  "  that 
the  defendant  promised ,  so  far  as  to  make  himself  liable  for  the  damages  ia- 
cnrred  by  widening  the  upper  part  of  Doane  street ;"  Hdd,  that  the  judg- 
ment on  this  verdict  was  not  a  bar  to  a  subsequent  action  brought  by  L.  & , 
A.  (two  of  the  former  plaintiffs)  against  the  defendant  for  contribution,  on 
account  of  the  widening  of  the  lower  end  of  the  same  street. 

Assumpsit  to  recover  a  sum  of  money  alleged  to  be  due  to  tbe 
plaintiffi  from  the  defendant,  as  his  proportion  of  a  large  sum  of 
money  paid  by  them  for  widening  the  lower  end  of  Doane 
street,  upon  which  the  defendant  was  an  abutter  and  owner  of 
real  estate.     Plea  the  general  issue. 

At  the  trial  the  defendant  offisred  in  evidence  the  record  of 
a  former  action  brought  by  William  Lawrence  and  Benjamin 
Adams  (the  present  plaintiffi)  and  one  Thomas  Lamb,  against 
the  present  defendant,  in  which  the  plaintiffs  sought  to  recover  a 
eertain  sum  of  money  asserted  to  have  been  paid  by  the  plaintiffi 
in  that  action  for  the  defendant,  as  his  proportion  of  a  sum  of 
money  paid  for  the  widening  of  the  upper  and  lower  ends  of 
Doane  street,  upon'  which  the  defendant  was  an  abutter  and 
owner  of  real  estate.  In  that  action,  which  was  tried  at  Octo- 
ber term  1836  in  this  Court,  the  jury  found  a  verdict  for  the 
plaintiffs  for  the  sum  of  $2500,  upon  which  judgment  was  ren«' 
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dered  for  the  plainti£.  And  in  explanation  of  their  verdict  the 
jury  further  found,  "  that  the  defendant  promised,  so  far  as  to 
make  himself  liable  for  the  damages  incurred  by  widening  the 
upper  part  of  Doane  street ;"  and  upon  that  basis  their  verdict 
(  was  given  for  the  sum  of  $2500.'     It  was  contended  by  the 

defendant  that  this  record  was  conclusive  against  the  claim  of 
the  plaintiffi  in  the  present  action,  as  the  declaration  in  the  for- 
mer action  embraced  the  claim  for  widening  both  the  upper 
and  the  lower  ends  of  Doane  street ;  and  the  jury,  by  their  ver- 
dict, bad  negatived  the  claim  as  to  the  widening  the  lower  end. 
Tbe  record  was  admitted  to  go  to  the  jury.  But  it  was  ruled 
by  the  Court,  that  the  record  and  judgment  so  offered  were  not  a 
bar  to  the  present  suit.  The  whole  evidence  in  the  cause  then 
went  to  tbe  jury,  who  returned  a  verdict  in  favor  of  the  present 
plaintifi  for  the  sum  of  $2732,88,  as  a  sum  due  from  the  de- 
fendant for  widening  the  lower  end  of  Doane  street. 

Afterwards  the  defendant  moved  for  a  new  trial  on  the  ground 
that  the  former  judgment  was  of  itself  a  bar  to  the  present  ac- 
tion ;  and  that  the  Court,  in  refusing  so  to  charge,  had  misdi- 
rected the  jury. 

The  motion  was  argued  by  C.  P.  Chirtis  and  J.  Pickering 
fer  the  plaintifi,  and  by  Peabody  and  Minot  for  the  defendant. 

SroRT  J.  The  sole  question  is,  whether  the  judgment  in  the 
former  action  is,  under  the  circumstances,  a  good  bar  to  the  pres- 
ent claim,  and  ought  so  to  have  been  ruled  at  the  trial  before  the 


'  Upon  tbe  trial  of  the  first  caase,  tbe  main  question  was  whether 
tbe  defendant  was  liable  for  the  money  paid  for  the  widening  of  the 
lower  ead  of  Doane  street.  AAer  all  the  evidence  was  offered  by  tbe 
plaiotifla,  the  defendant's  counsel  moved  for  a  nonsuit.  Tbe  Court  re- 
fused it,  considering  that  there  was  evidence  before  tbe  jury  proper  for 
their  consideration  on  both  parts  of  the  claim ;  and  there  could  not  be  a 
nonsuit  if  any  pan  of  the  claim  was  establisljed. 
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jury.  It  is  said,  and  I  believe  truly,  that  substantially  the  same 
evidence  upon  all  the  points  in  contraversy  was  laid  before  the 
jury  at  each  trial ;  and  that,  therefore,  it  is  apparent  that  the 
questions  were  the  same  in  each  case ;  and  the  former  verdict 
and  judgment  under  such  circumstances  are  a  complete  bar.  I 
agree,  that,  where  a  former  verdict  and  judgment  have  been 
given  upon  the  same  claim,  in  a  personal  action,  between  the 
same  parties,  upon  the  merits  it  is  a  good  bar  to  a  second  action 
for  that  claim.  And  it  is,  by  no  means  necessary,  that  the  form 
of  action  should  be  the  same  in  each  case,  if  the  merits  of  the 
whole  claim  have  been  substantially  tried  in  the  6rst  action. 
The  case  of  Hitchin  v.  Campbell  (2  Wm.  Black.  R.  778,  827, 
S.  C.  3  Wilson  R.  304)  sufficiently  establishes  that  doctrine,  and 
affords  a  strong  illustration  of  it.  In  that  case  the  first  action 
was  trover  for  the  conversion  of  certain  goods  brought  by  the 
plaintiffs,  as  assignees  of  a  bankrupt,  against  the  defendant,  who 
was  sheriff  of  Surry,  and  the  second  action  was  for  money  had 
and  received,  the  proceeds  of  the  sale  of  the  same  goods  sold  by 
the  same  defendant.  In  the  former  suit  a  verdict  and  judgment 
were  given  for  the  defendant ;  and  the  Court  held  that  they  were  a 
good  bar  to  the  present  suit.  The  Court  said,  that  a  party  shall 
not  bring  the  same  cause  of  action  twice  to  a  final  determina- 
tion. Nemo  debet  bi^  vexaripro  eadem  causa.  What  is  meant 
by  the  same  cause  of  action  is,  where  the  same  evidence  will 
support  both  actions,  although  the  actions  may  happen  to  be 
grounded  on  different  writs.  This  is  the  test  to  know,  whether 
a  final  determination  in  a  former  action  is  a  bar  or  not  to  a  sub- 
sequent action.  And  the  Court  relied  in  support  of  this  doc- 
trine upon  Ferrer^s  Case  (6  Coke  R.  7),  where  it  was  resolved, 
"  that  when  one  is  barred  in  any  action,  real  or  personal,  by 
judgment  upon  demurrer,  confession,  verdict,  &c.,  he  is  barred 
as  to  that  or  the  like  action,  of  the  like  nature,  for  the  same 
thing  forever;"  for  expedit  Reipiiblica  ut  sit  finis  litium. 
The  Court  added — Nemo  debet  bis  vexari^  is  the  general  rule, 
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to  which  there  are  some  exceptions  ;  as,  where  a  man  mistakes 
his  action  by  suing  an  administrator,  when  in  truth  he  is  an  ex- 
ecutor. So,  also,  there  is  no  question,  that,  if  a  man  mistakes 
his  declaration,  and  the  defendant  demurs  and  has  judgment, 
the  plaintiff  may  set  it  right  in  a  second  action.  But  the  prin- 
cipal consideration  is,  whether  it  be  precisely  the  same  cause  of 
action  in  both. 

Such  is  the  substance  of  the  doctrine  asserted  by  the  Court 
on  this  point,  as  it  appears  in  the  Reports  in  2  Wm.  Blacks.  R. 
827,  and  3  Wilson  R.  304.  I  see  no  reason  whatsoever  to  be 
dissatisfied  with  it ;  but,  on  the  contrary,  I  fully  concur  in  it. 
But  it  is  important  to  consider,  that  both  of  the  actions  in  that 
case  were  between  the  same  identical  parties,  and  no  others ; 
and  that  in  each  the  sole  question  was,  as  to  the  property  in  the 
goods ;  and  in  each  case,  as  the  property  was  found  to  belong 
to  the  plaintiff  or  to  the  defendant,  the  verdict  must  be  in  his 
favor.  The  plaintiff,  hit ving  elected  to  proceed  in  tort,  and  had 
a  decision  against  him  upon  the  merits,  was  not  entitled  to  turn 
round  and  retry  the  same  question,  and  none  other,  in  another 
action. 

But  the  present  case  is  totally  different  in  character  and  re- 
sults. The  parties  are  not  the  same.  The  causes  of  action  are 
not  the  same.  The  parties,  plaintiffi  in  the  former  suit,  were 
Lawrence,  Adams,  and  Lamb.;  in  the  present  suit,  Lawrence 
and  Adams  only.  In  the  former  suit  the  promise  was  alleged 
to  be  to  three  persons  ;  and  unless  a  joint  promise  was  proved  to 
all  three,  that  action  was  not  maintainable ;  for  nothing  is  better 
settled  than  the  doctrine,  that  in  assumpsit  on  a  joint  promise  to 
three,  a  promise  to  all  jointly  must  be  proved.  A  promise  to 
two  or  one  of  the  plaintiffs  will  not  maintain  the  suit.  Upon 
this  plain  ground  a  promise,  if  proved,  in  the  former  suit  to 
Lawrence  and  Adams  alone,  would  not  have  entitled  the  plain- 
tifis  in  that  suit  to  a  verdict.  On  the  contrary,  the  verdict  must 
have  been,  under  such  circumstances,  for  the  defendant.    Nay, 
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in  the  former  suit  the  verdict  of  the  jury  for  the  defendant  may 
have  proceeded  upon  the  very  ground,  which,  in  the  present  ac- 
tion,  would  entitle  the  plaintiffi  to  recover,  viz.  that  the  promise 
as  to  the  lower  end  of  Doane  street,  was  to  Lawrence  and 
Adams  alone,  and  not  to  Lawrence^  Adams,  and  Lamb.  In 
point  of  fact  too,  it  appeared  at  both  trials,  that  the  money  was 
paid  directly  by  Lawrence  and  Adams,  and  not  by  Lamb,  for 
the  opening  of  the  lower  end  of  Doane  street.  But  I  lay  no 
stress  on  this  circumstance.  What  I  do  lay  stress  on,  is  the 
finding  of  the  jury,  that  there  was  no  promise  to  the  three  plain* 
tifis  to  pay  the  money  for  opening  the  lower  end  of  Doane 
street.  But  that  is  quite  consistent  with  the  fact,  that  there 
was  a  promise  to  pay  to  two  of  them  (the  present  plaintiffi), 
that  sum.  And  if  that  were  so,  then  the  very  ground,  upon 
which  the  former  verdict  was  found  for  the  defendant,  furnishes 
the  clearest  proof  of  a  right  to  recover  in  the  present  suit ;  for 
the  merits  of  the  present  suit  were  not  and  could  not  in  such  a 
state  of  facts  be  tried  in  the  former.  Suppose  a  demurrer  had 
been  filed  in  the  former  suit,  upon  which  judgment  had  passed 
for  the  defendants  ;  surely  it  would  not  be  contended,  that  such 
a  judgment  would  bar  the  present  suit ;  that  a  judgment,  in  a  suit 
brought  by  three,  could  bar  a  suit  brought  by  two  on  contract. 
I  agree  also,  that  the  true  test,  generally,  though  perhaps  not 
universally,  whether  the  causes  of  action  are  the  same,  is, 
whether  the  same  evidence  will  support  each.  Lord  E^don  so 
held  in  Martin  v.  Kennedy ^  2  Bos.  &£  Pull.  R.  7L  But,  tried 
by  this  test,  the  argument  of  the  learned  counsel  must  fail. 
The  question  is  not,  whether  the  same  evidence  was  offered  or 
produced  in  each  case ;  but  whether  the  same  evidence  would 
support  each  case.  Now,  the  evidence  necessary  to  maintain 
the  former  case  was  the  proof  of  a  joint  promise,  a  promise  by 
the  defendant  to  pay  all  three  plaintifiEs,  Lawrence,  Adams,  and 
Lamb.  Evidence  of  a  prombe  to  pay  two  of  them,  viz.  Law- 
rence and  Adams,  would  not  have  sustained  that  action.     Yet 
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that  evidence  would  clearly  sustain  the  present  action.  So  that 
it  b  clear,  that  the  same  evidence  would  not  support  both  ac- 
Uons.  The  infirmity  of  the  argument  is,  that  it  confounds  the 
evidence  offered  in  an  action  conducing  to  establish  the  facts 
necessary  to  support  it,  with  the  evidence  indispensable  to  sup- 
port it  in  point  of  law.  Evidence  may  be  offered  in  a  cause 
conducing  to  prove  a  promise  to  three,  and  yet  it  may  satisfac- 
torily prove  only  a  promise  to  two.  The  law  in  such  a  case 
holds,  that  the  evidence  of  a  promise  to  two,  will  not  support 
an  action  by  the  three.  How,  then,«  can  we  say,  that  the  evi- 
dence to  maintain  both  actions,  that  is,  the  facts  necessary  to 
maintain  both  actions,  are  the  same  ? 

The  case  of  Sheehy  v.  MmdevUle  (6  Cranch  R.  253, 264, 
265)  affords  no  inconsiderable  light  as  to  the  opinion  of  the  Su- 
preme Court  of  the  United  States,  upon  the  effect  of  a  former 
judgment  upon  the  same  cause  of  action.  In  that  case,  it  seems 
to  have  been  thought,  that  a  former  judgment,  obtained  by  the 
plaintiff  against  one  partner  upon  a  joint  contract,  was  no  bar  to 
a  subsequent  action  against  both  of  the  partners  upon  the  same 
eontract.  And  it  was  decided  in  the^same  case,  that,  at  all 
events,  it  could  not  be  set  up  as  a  bar  in  a  several  plea  by  the 
partner  not  sued  in  the  former  action.  That  case  is  much 
stronger  than  the  present;  for  in  a  suit  upon  a  joint  contract 
against  one  promissor,  the  nonjoinder  of  the  other  promissor  is 
pleadable  in  abatement  only,  and  not  in  bar ;  whereas  if  all  the 
proper  plainti&  do  not  sue,  it  is  a  fatal  objection  upon  the  trial. 
This  doctrine  was  a  good  deal  commented  on  in  Lechmere  v. 
Fleicker  (1  Cromp.  ic  Mees.R.  623),  where  the  Court  thought, 
that,  if  a  contract  was  joint  only,  and  not  joint  and  several,  a 
former  judgment  against  one  of  the  promissors  might  be  a  good 
bar  to  a  second  suit  against  both  promissors  ;  not,  indeed,  upon 
principle,  but  upon  the  ground  of  a  technical  difficulty  in  mak- 
ing the  proper  parties,  since  the  defendant  in  the  former  suit 
might  plead  the  former  several  judgment  against  himself  in  bar 
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of  the  joint  action  against  himself ;  and  if  that  judgment  should 
be  a  merger  of  the  contract  as  to  the  party  against  whom  the 
judgment  was  had,  it  would  be  fatal  in  the  second  suit ;  as  the 
plaintiff  would  have  sued  more  defendants  than  were  liable  in 
that  suit.  The  case  of  Robertson  v.  Smith  (18  John.  R.  459), 
IS  directly  in  point  on  this  head.  The  same  subject  came  before 
the  Circuit  Court  in  Vhiied  States  v.  Cushman  (2  Sumner  R. 
426,  436)  for  consideration.  I  do  not  dwell  upon  the  reasoning 
or  authorities  there  stated ;  but  I  will  add,  that,  upon  farther 
reflection,  I  adhere  to  the  doctrine  there  decided.  The  case  of 
Robertson  v.  Smith  (18  John.  R.  459),  is  in  direct  conflict 
with  that  of  Sheehy  v.  Mandeville  on  its  leading  point ;  though 
if  I  were  compelled  to  decide  between  them,  my  judicial  opin- 
ion would  be  authoritatively  bound  up  by  the  latter.  But  what 
I  cite  Sheehy  v.  Mandeville  Cm-,  is,  that  it  shows  that  even 
where  the  cause  of  action  is  the  same,  if  the  parties  are  not  the 
same  in  each  suit,  the  former  judgment  is  not  necessarily  a 
merger  of  the  contract  so  as  to  bar  the  second  suit ;  that  to  ope- 
rate as  such  a  positive  bar,  it  must  be  a  judgment  between  the 
same  parties.  In  shotf,  the  same  evidence  will  not,  or  at  least 
may  not  support  each  action.  Proof  of  a  several  contract  will 
not  establish  a  joint  contract ;  though  proof  of  a  joint  contract 
may  establish  a  several  liability.  So  far  as  the  case  of  Sheehy 
V.  Mandeville  goes,  it  is  authority  against  the  argument  of  the 
defendant  in  the  present  case. 

Upon  the  whole,  and  upon  the  most  mature  reflection  upon 
this  subject,  I  am  satisfied,  that  the  ruling  of  the  Court  at  the 
trial  was  correct.  My  only  regret  is,  that  the  learned  counsel 
have  not  an  opportunity,  from  the  position  of  the  cause,  to  take 
the  opinion  of  the  Supreme  Court  of  the  United  States  upon  the 
point.  Motion  for  a  new  trial  overruled. 
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Robinson  Potter 

V. 

The  Ocean  Insurance  Compant. 

Tke  wagies,  proTieione,  and  other  ezpenaei  of  the  yoya^  to  a  port  of  neces- 
sity, for  the  purpose  of  making  repairsi  constitute  a  general  average. 

It  makes  no  difference  in  the  application  of  the  principle  to  policies  of  insur- 
ance, that  there  happens  to  be  no  cargo  on  board,  so  that  there  is,  in  faet  no 
eaBtribntion  to  be  made  by  cargo  or  by  freight;  for  general  average  does 
not  depend  upon  the  point,  whether  there  are  different  sabjectrmatters  to 
contribute,  but  whether  there  is  a  common  sacrifice  for  the  benefit  of  all, 
who  are,  or  may  be,  interested  in  the  acooroplishment  of  the  voyage. 

Neither  does  it  make  any  difieience  m  the  application  of  the  principle,  that 
the  insurance,  on  which  the  question  arises,  is  not  for  a  particular  voyage, 
but  on  time. 

If  the  ship  is  so  disabled  by  a  storm  that  she  becomes  unmanageable,  and 
thereby  her  boat  is  lost,  and  the  loss  is  properly  attributable  to  the  crippled 
and  disabled  condition  of  the  ship  by  the  storm,  the  loss  is  properly  attrib- 
utable to  the  storm,  although  the  cause  of  it  did  not  occur  during  the  actual 
continuance  of  the  storm.  The  rule,  causa  jtrozima  non  remota  specUttuVf 
does  not  apply  to  such  a  case. 

Where  a  surrey  is  properly  made  at  a  foreign  port,  in  order  to  ascertain  the 
amoant  of  damage  and  the  propriety  of  making  repairs,  if  the  damage  is  a 
peril  insured  against,  the  underwriters  are  to  bear  the  expense  of  the 
■urvey. 

A  survey  need  not  be,  though  it  commonly  is,  ordered  by  a  Court  of  Admiralty. 
It  may  be  directed  by  an  American  consul,  as,  by  usage,  a  part  of  his  offi- 
cial dnty ;  or  even  be  made  by  persons  voluntarily  appointed  by  the  master, 
if,  under  the  circumstances,  that  is  a  sound  exercise  of  his  discretion. 

There  is  no  law  positively  requiring,  that,  in  case  of  a  survey,  the  surveyors 
should  be  under  oath. 

There  is  no  statute  of  the  United  States  fixing  the  fees  to  be  charged  by  an 
American  consul  for  services  connected  with  a  survey* 

In  cases  of  repairs  of  the  damage  done  to  a  ship  by  the  perils  insured  against, 
the  customary  deduction  of  one  third  new  for  old,  is  applicable  only  to  the 
labor  and  materiab  employed  in  the  repairs,  anfl  to  the  new  articles  pur- 
chased in  lien  of  those,  which  are  lost  or  destroyed ;  and  it  does  not  apply 
to  other  incidental  expenses,  having  no  connection  with  the  repairs  or  new 
articles  furnished,  and  from  which  the  assured  can  possibly  derive  no  en- 
hanced benefit  or  value  beyond  his  loss,  such  as  steamboat  towage,  boat 
Uve,  Ac. 
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Action  oa  a  policy  of  insurance,  dated  the  4tb  of  March, 
1836,  whereby  the  Ocean  Insurafnce  Company,  insured  the 
plaintiff  "  fourteen  thousand  dollars  on  the  bark  Hannah,  at  sea 
and  in  port,  for  and  during  the  term  of  one  year  commencing 
the  risk  on  the  third  of  March,  1836,  at  noon.  Should  this 
vessel  be  at  sea  on  a  passage,  on  the  expiration  of  the  year,  the 
risk  to  continue,  at  pro  rata  premium,  until  her  arrival  at  her 
port  of  destination,  paying  one  half  per  cent,  additional  pre- 
mium, Sec,  at  and  after  the  rate  of  five  per  cent,  premium." 
The  policy  contained  the  usual  risks,  and  the  usual  provisions  in 
the  Boston  policies,  and  among  other  things,  a  clause,  that, 
*^  the  company  are  not  liable  for  wages  or  provisions,  except  for 
general  average.''  The  demandant  alleges  a  loss  by  the  peril 
of  the  seas.     Plea ;  the  general  issue. 

At  the  trial  it  appeared  in  evidence,  that  the  bark  Hannah 
sailed  from  New  Orleans  on  the  fourth  of  November,  1836, 
with  a  cargo  destined,  and  to  be  landed,  at  Tampico.  In  course 
of  the  voyage,  on  the  ninth  of  the  same  month,  in  a  severe 
squall  from  the  north,  both  of  the  masts  were  carried  away ; 
and,  on  the  eleventh  of  the  same  month,  a  heavy  gale  was  ex- 
perienced, in  which  a  heavy  sea  struck  the  stem  boat  from  the 
stem,  and  stove  it  to  pieces;  and  on  the  fifth  of  December  fol- 
lowing, the  bark  arrived  at  Tampico,  and  delivered  her  cargo. 
The  necessary  repairs,  to  enable  the  bark  to  prosecute  any  fur- 
ther voyage,  could  not  be  obtained  at  Tampico;  and  the  bark 
returned  to  New  Orleans,  and  there  the  repairs  were  made. 
The  amount  of  those  repairs,  and  the  incidental  expenses  of 
the  return  to  New  Orleans,  as  in  case  of  a  general  average,  and 
the  value  of  the  stern  boat,  were  claimed  by  the  plaintiff  from 
the  insurance  company.  The  insurance  company  paid  into 
court  the  sum  of  $947,  being  the  sum  admitted  by  them  to  be 
due  on  account  of  the  repairs.  But  the  company  contended 
that  they  were  not  liable  for  the  wages,  provisions,  and  other 
expenses,  incurred  in  the  return  voyage  to  New  Orleans,  as  a 
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general  average ;  (1)  because  the  contemplated  destinatioD  of 
the  bark  was,  in  the  regular  course  of  her  projected  voyage, 
iDteDded  to  be  directly  back  from  Tampico  to.New  Orleans; 
(2)  because  it  could  not  be  treated  as  a  case  of  general  average, 
since  there  was  no  cargo  intended  to  be  taken  back  from  Tam- 
pico  to  New  Orleans.  The  company,  also,  contended,  that 
they  were  not  liable  for  the  loss  of  the  boat,  as  it  was  lost  in 
another  and  a  dbtinct  storm,  and  that  the  loss  would  not  amount 
to  five  per  cent. 

It  appeared,  in  evidence,  that  the  crew  were  shipped  at  New 
Orleans,  on  a  voyage  <'  from  New  Orleans  to  Tampico,  and 
from  thence  back  to  a  port  of  discharge  in  the  United  States." 
Tbe  cargo  was  shipped  under  a  charter  party,  which  contem- 
plated the  landing  of  the  cargo  at  another  port  (Metamoras)  at 
the  election  of  the  agent  of  the  shippers  at  Tampico. 

The  master,  in  his  deposition,  swore  that  the  voyage  was  not 
intended  to  be  directly  back  to  New  Orleans  ;  that,  on  the  con- 
trary, it  was  his  intention,  after  delivery  of  the  cargo,  to  employ 
the  bark  in  that  way  which  should  be  most  for  the  interest  of 
tbe  owner.  At  the  time,  he  had  it  in  contemplation,  to  go  to 
Tobasco,  for  a  load  of  wood  to  carry  to  New  York.  But  he 
was  prevented  from  employing  her  in  that  way  or  any  other  by 
tbe  disaster.  He  also  swore  that  his  return  to  New  Orleans 
was  not  in  the  regular  course  of  the  projected  voyage ;  but 
solely  for,  and  from  the  necessity  of  the  repairs  to  be  made 
there,  as  the  nearest  and  most  convenient  port  for  that  purpose. 
The  counsel  for  the  plaintiff  contended  (1)  that,  under  the 
circumstances,  the  voyage  to  New  Orleans  was  a  voyage  of 
necessity  for  repairs ;  that  the  company  were  liable  to  the  usual 
expenses  of  wages,  provisions,  Sec,  for  that  voyage,  as  in  tbe 
nature  of  general  average ;  (2)  that  the  loss  of  the  boat  was 
solely  attributable  to  the  disabled  and  crippled  condition  of  the 
bark  by  the  first  storm,  and  her  being  unable  to  be  kept  from 
roiling  in  the  trough  of  sea  by  the  want  of  any  proper  sails. 
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The  jury  were  directed  to  consider  these  points*  If  they 
were  of  opinion  that  the  return  to  New  Orleans  was  in  the  reg- 
ular course  of  ^le  voyage,  then  their  verdict  on  that  point  ought 
to  be  for  the  defendants : — if  on  the  contrary,  it  was  a  new 
voyage  of  necessity  for  repairs,  then  their  verdict  on  that  point 
ought  to  be  for  the  plaintiff.  As  to  the  loss  of  the  boat,  they 
were  instructed,  that  if  it  was  a  direct  result,  properly  attributa- 
ble to  the  disabled  and  crippled  condition  of  the  bark  by  the 
preceding  storm,  and  would  not  have  occurred  but  from  that 
disabled  condition  ;  then  they  were  to  Gnd  for  the  plaintiff  on 
that  point ;  otherwise  for  the  defendants. 

The  jury  found  a  verdict  on  both  points  ibr  the  plaintiff;  and 
by  agreement  of  the  parties,  a  verdict  was  taken  for  the  plain- 
tiff^ for  $1250,  subject  to  the  opinion  of  the  court  upon  the 
report  of  an  auditor  (Willard  Piiiinps,  Esq.)  appointed  to  ascer* 
tain  and  report  the  amount  of  the  loss. 

The  auditor  having  beard  the  parties  accordingly,  made  his 
report  as  follows. 

REPORT  or  THE  AUDITOR. 
LoM  on  schooner  Hannah  in  nature  of  general  average  of  ezpenM  of  seek* 

ing  porta  of  neceaaity  to  repair,  from  Dec.  17th,  1886,  to  J«n.  17th,  1837. 
Chargeable  wholly  to  schooner,  no  freight  or  cargo  being  at  risk. 

O-Ooff 

One  half  of  George  Robertson's  bill  for  order  of  survey,  report 
thereon,  extending  protest,  copy  of  same  and  surveyor's  fees, 
(whole  bill  65)  .  32  50 

Capt.  Barker'n  bill  for  amount  paid  for  boat  and  men  to  attend  schr. 

over  Tampico  bar,  30  00 

Pilotage  out  of  Tampieo,  10  00 

Bill  of  brig  Mary  for  lumber,  and  also  Henry  Frey,  carpenter's  bill 
for  temporary  repairs  at  Tampico,  besides  work  of  crew,  in  order 
to  fit  schooner  to  make  the  passage  to  New  Orleans.  Barker's 
deposition— Ans.  98.     Waite's  deposition— A ns.  22,  8  00 

Steam  tow  boat— Sharp's  bill  for  towing  from  sea  into  New  Orleans,     325  00 

Baily  &  Abbot's  charge  for  payment  of  pilotage  from  sea  into  New 

Orleans,  10  00 

Baily  A  Abbot's  charge  for  payment  of  port  warden  and  harbor 

fees  at  N.  O.  11  90 
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Bftily  &  Abbot's  charge  for  payment  of  entry  fee  on  entering  port  of 

NO.  2  50 

Baily  Sl  Abbot's  charge  for  payment  of  wharfage,  40  00 

Wages  from  time  of  discharging  at  Tampico  ontil  time  of  arriving 

at  the  Levee,  N.  0.  31  days. 

Captain  at  fCO  per  month,         f60  00 

Mate  50  "       «  50  6G 

7  Men         141    «       «  145  70  966  96 

PloTiaions  for  same  time — 

Master  31  days  at  $1  $31  00 

Mate     «      «  0  50  15  50 

7  Seamen     «  0  25  each       64  25  100  75 

Commissions  of  fiaily  &  Abbot,  ship's  agents,  2^  per  cent,  on  amount 

of  abore  items,  18  18 

Exchange  at  N.  O.  on  Boston,  2  per  cent,  on  amount  of  above  746  28,    14  90 


PARTICULAR  ATERAOK. 


$760  18 
1.3  off.    0^  off. 


One  half  George  Robertson's  bill  for  order  of  survey,  re- 
port thereon,  extending  protest,  copy  of  same  and 

surveyor's  fees,  38  60 

Gerard,  blacksmith's  bill  for  repairs  at  New  Orleans,  91  87 

fiaily  Sl  Marcy,  carpenter's  bill  of  repairs,  whole  bill 

666  67^ — charge  for  steering  sail  boom  deducted  by 

consent  of  plaintiff,  and  proportional  part  of  labor  on 

the  same  accordingly  deducted,  (666  :  173  r :  6  50) 

171=^=8  21,  648  67i 

Ferguson  &Hall,  ship  chandler's  bill,  whole  bill  223  73, 

deduct  half  cost  of  paint  brushes,  87},  222  85^^ 

Henry  Spearing,  sail  maker's  bill,  294  18 

Steamboat  Pacific's  bill  for  towing  across  the  rirer  to  ship 

yard  for  repairs,  15  00 

Baily  &  Abbot's  charge  for  payment  of  fees  of  survey  at 

New  Orleans,  16  00 

Baily  Sl  Abbot's  charge  for  payment  of  bill  for  towing 

from  ship  yard  to  the  Levee,  20  00 

Captain  Barker's  bill  of  amount  paid  six  men  for  labor  in 

repairs,  245  62,  264  62 

To  his  bill,  amount  paid  other  men  for  mooring  schooner, 

and  ferriage  at  sundry  times,  19  50 

New  yawl  boat  as  certified  by  Captain  Barker,  75  00 

Captain  Barker's  charge  for  his  own  services  attending  to 

repairs,  30  days,  at  $2  per  day,  60  00 
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50  00 

90  00 

10  00 

4  75 

His  board  same  time,  30  00 

The  mate's  wages  for  assisting  during  repairs,  at  $50  per 

month. 
His  board  same  time,  $\  per  day, 
William  Roswell,  notary  public's  fees,  for  arranging  and 

attesting  in  duplicate  the  youchen  and  documents 

relating  to  the  repairs. 
Postages  from  New  Orleans  to  Newport, 

1802  70       62  25 
Commissions  of  Baily  &,  Abbot,  ship  agents,  at  24  per  cent    45  06  1  56 

1847  76       63  81 
Deduct  old  materials,  86  60 

1762  76 
Deduct  1-3  for  new,  587  38 

1174  78    1186  03 

1238  59 
Exchange  at  New  Orleans  on  Boston,  2  per  cent.  24  77 

$1263  36 
Whole  amount  of  loss,  $2023  54 

The  parties  having  been  heard  on  the  subject  of  the  above 
report,  the  defendants  object : 

1.  To  including  the  fees  for  the  survey  at  Tampico,  on  the 
ground,  1st,  that  the  consul  had  not  jurisdiction  to  order  a  sur- 
vey, and  that  it  should  have  been  ordered  by  a  maritime  court ; 
2d,  that  the  surveyors  do  not  appear  to  have  been  sworn ;  and, 
3d,  that  the  fees  exceed  the  rate  which  an  American  consul  is 
authorized  by  law  to  charge. 

2.  That  the  defendants  are  not  liable  for  any  of  the  expenses 
of  the  passage  to  New  Orleans  on  the  ground,  1.  That  a  pend- 
ing voyage  was  not  interrupted  to  seek  a  port  of  necessity.  2. 
That  the  Hannah  would  have  probably  gone  to  New  Orleans, 
had  she  not  needed  repairs,  as  the  shipping  articles  provided 
only  for  a  return  to  a  port  of  discharge  in  the  United  States. 
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3.  That  the  second,  third,  and  fourth  items  on  the  second 
page  of  Gerard,  the  blacksmith's  bill  for  iron  work  on  the  jib- 
boom  (as  the  auditor  reads  the  account)  amounting  to  $3  50, 
ought  to  be  struck  out,  there  being  no  evidence  of  loss  or  injury 
to  the  jib-boom.  [They  are  included  in  the  adjustment,  because 
the  schooner  appears  by  the  evidence  to  have  been  nearly  new 
and  well  fitted  out  and  furnished,  and  the  master  and  mate  both 
mention  in  their  depositions,  injury  to  the  iron  work  in  the  dis- 
aster, by  which  the  loss  was  occasioned,  without  undertaking  to 
specify  every  particular,  which  the  auditor  supposes  would  have 
been  impracticable.] 

4.  That  the  charge  of  $  10  53,  and  a  proportional  part  of 
labor,  in  Baily  and  Marcy,  carpenter's  bill,  for  a  boom,  38  feet 
long,  should  not  be  allowed,  on  the  ground,  that  there  is  no  evi- 
dence of  two  booms  being  broken  at  the  time  of  the  disaster 
occasioning  the  loss.  [This  is  included  by  the  auditor  for  the 
reason  that  the  schooner  is  proved  to  have  been  in  good  condi- 
tion previous  to  the  voyage,  and  that  the  spar  rather  appears  by 
the  log-book  and  other  evidence,  to  have  been  broken  or  carried 
away  at  the  time  of  the  principal  disaster,  than  at  any  other,  and 
the  survey  at  New  Orleans  alleged  the  captain  to  have  stated 
to  the  surveyors,  that  two  booms,  (viz.  the  topmast  and  lower 
studding  sail  booms)  were  lost  on  the  ninth  of  November.  This 
b  the  only  direct  evidence  of  the  loss  of  the  two  booms  on  that 
day.  The  log-book,  November  9th,  and  the  captain  and  mate's 
depositions,  answer  12,  omit  mentioning  specifically,  the  loss  of 
any  booms  on  that  day,  the  statement  in  all  being  that  the  heads 
of  the  foremast  and  mainmast  were  both  candied  away  above  the 
eyes  of  the  rigging,  and  topmasts,  tops,  cross-trees,  trussel-trees, 
and  "  some  of  the  small  spars  "  broken*  One  of  the  booms  in 
the  carpenter's  bill  is  described  to  be  the  studding  sail  boom,  26 
feet  long,  the  other  is  not  described,  but  is  said  to  be  38  feet 
long ;  but  the  rate  per  foot,  and  the  price  at  which  it  is  carried 
out,  show  a  mistake  in  the  length,  and  that  it  was  but  38  feet 
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long.  And  it  has  been  stated  to  the  auditor,  by  an  experienced 
person,  that  these  spars  may  well  enough  come  under  the  de- 
scription of''  small  spars/'  on  board  of  a  schooner  of  the  size  of 
the  Hannah.] 

5.  That  the  charge  of  $  1  75,  for  three  paint  brushes  in  ship 
chandler's  bill,  should  not  be  allowed  on  the  ground  that  the 
vessel  ought  to  have  paint  brushes  as  a  part  of  its  outfit.  [Con- 
sidering that  the  owners  are  not  obliged  to  use  their  own  paint 
brushes,  if  they  have  any,  for  repairs  of  damages  within  the  risks 
insured  against,  and  that  the  three  brushes  purchased,  were  pro- 
bably not  worn  out  in  painting  the  schooner  at  New  Orleans, 
but  remained  for  the  use  of  the  owners,  the  auditor  has  included 
one  half  of  the  cost  of  them.] 

6.  That  the  charge  in  the  same  bill  for  pump  leather,  $4  50^ 
and  pump  tacks,  83  cents,  ought  not  to  be  included,  as  there 
was  no  evidence  of  any  extraordinary  injury  to  the  pumps,  and 
the  owner  ought  to  repair  damage  occasioned  by  mere  wear  and 
tear.  [But  as  the  auditor  understands,  that  these  descriptions 
of  articles  are  not  intended  exclusively  for  the  pump,  but  are 
used  for  divers  purposes  about  a  vessel ;  that  the  leather  parti*- 
cularly  is  used  in  putting  up  and  repairing  rigging ;  and  as  there 
does  not  appear  to  have  been  any  extraordinary  wear  and  tear 
of  the  pumps,  the  probability  seems  to  be,  that  these' articles 
were  used  for  other  purposes  than  repairing  the  pumps.] 

7.  That  the  copal  varnish  charged  in  the  same  bill,  $3  00, 
IS  rather  for  ornament  than  utility,  and  so  ought  not  to  be 
charged  to  the  underwriters.  [The  auditor,  however,  under- 
stands from  an  experienced  person,  that  this  article  is  ordinarily 
used  on  the  deck,  and  often  on  the  sides.] 

8.  That  the  deterioration  of  the  sails  from  the  9th  of  Novem- 
ber to  the  time  of  arrival  in  New  Orleans,  ought  not  to  be 
allowed  for  in  adjusting  the  average.  That  is,  that  the  under- 
writers ought  to  be  liable  only  for  the  repairs  of  the  sails  in  the 
state  in  which  they  were  directly  after  the  damage  insured 
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against  was  done.  The  damage  to  the  sails  by  such  wear  and 
tear  might  be  from  $20  to  $25.  [This  deduction  is  not  made 
in  the  adjustment  reported,  because  the  auditor  understands  the 
allowance  of  one  third  for  new  to  cover  it,  and  that  makes  no 
difference  whether  the  depreciation  for  which  the  allowance  is 
made,  is  occasioned  by  use  before  the  loss,  or  afterwards,  before 
repairs  can  be  made.] 

9.  That  there  is  no  proof  of  damage  by  the  disaster  of  the 
9th  of  November  to  the  main  royal  sail,  that  rendered  a  new 
ooe  necessary,  and  that  the  new  one  accordingly  ought  not  to  be 
charged  in  the  adjustment.  [The  survey  at  New  Orleans  re- 
commends this  new  sail,  and  the  auditor  considers  the  evidence 
of  the  circumstances  of  the  disaster  as  well  as  the  general  state- 
ment in  the  log-book,  protest,  and  depositions  as  to  damage  to 
the  sails,  sufficient  proof  of  this  part  of  the  loss.] 

10.  That  the  old  sails,  which  were  directed  by  the  surveyors 
to  be  sold,  do  not  appear  to  be  accounted  for.  [The  plaintiffi 
have  produced  the  affidavit  of  the  master,  dated  November  20, 
1837,  stating,  that  the  old  sails  were  included  in  the  proceeds 
of  old  materials  accounted  for.] 

11.  That  the  item  for  wharfage,  $40,  ought  not  to  be  inclu- 
ded. [The  auditor  understands  that  every  vessel  is  subjected 
to  a  charge  on  coming  up  to  the  levee  at  New  Orleans,  varying 
according  to  the  tonnage,  and  covering  the  two  expenses  of 
dockage  and  wharfage  charged  in  some  other  ports.  The  charge 
is  exacted  on  the  vessel's  coming  to  the  levee  ;  and  is  the  same, 
whether  she  discharge  or  takes  in  a  cargo,  or  does  not.  The 
auditor,  therefore,  considers  it  as  among  the  expenses  incidental 
to  making  the  port  to  refit,  and  that,  though  the  vessel  after- 
wards takes  on  board  a  cargo  there  for  Boston,  without  any 
additional  charge  for  wharfage,  still  this  advantage,  if  any,  is 
considered  to  be  merely  casual  and  incidental,  and  not  to  be 
taken  into  account  in  adjusting  the  average.] 

13.  That  the  fees  of  the  port-wardens  for  survey  at  New  Or- 
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leans  ought  not  to  be  charged  on  the  ground  of  there  being  no 
necessity  for  a  survey,  and  that  it  was  not  an  authentic  survey. 
[This  charge  is  included,  because  the  auditor  understands  it  to 
be  usual  to  survey  in  that  port  under  similar  circumstances,  and 
because  it  appears  to  him,  that  the  master  acted  prudently  in 
having  the  survey  made  independently  of  any  consideration  of 
the  customary  course  at  that  port.  As  to  the  survey  being  an 
authentic  one,  it  appears  by  the  testimony  that  the  port-wardens 
are  sworn  officers  ;  and  the  auditor  imderstands,  from  the  testi- 
mony in  the  case,  that  the  matter  came  before  them  as  port- 
wardens.  The  auditor  is  not  aware  of  any  particular  forms 
being  very  rigidly  required  in  making  surveys.  The  master 
having  pursued  the  customary  course,  the  charge  is  included.] 

13.  That  the  expense  of  towing  the  schooner  from  the  ship- 
yard across  the  river,  back  to  the  levee  after  she  was  repaired, 
ought  not  to  be  included.  [The  auditor  understands  that  a  ship 
at  a  shipyard  across  the  Mississippi,  for  repairs,  is  not  in  a  posi- 
tion for  commencing  any  enterprise,  and  that  to  be  in  such  a 
position  she  must  be  towed  across  the  river  to  the  levee  again. 
The  expense  of  towing  her  back  is  accordingly  included  in  the 
adjustment.] 

14.  That  Capt.  Barker's  bill  of  $355  12  for  labor  not  being 
receipted  is  not  a  sufficient  voucher  for  that  payment.  [This 
bill  appears  to  have  been  one  of  the  documents  annexed  to 
Capt.  Barker's  affidavit  made  before  Mr.  Roswell,  notary  pub- 
lic at  New  Orieans.  That  affidavit,  states  '<  all  the  materials 
and  work  charged  in  the  annexed  bills  were  furnished  or  done 
to  the  schooner."  This  is  considered  by  the  auditor  as  render- 
ing the  bill  a  sufficient  voucher.] 

15.  That,  as  the  Hannah  did  not  sail  from  Tampico  until  the 
5th  of  January,  1837,  the  charge  for  wages  and  provisions  of 
the  crew,  if  made  at  all  against  the  underwriters,  should  not 
commence  until  that  time.  [The  charge  is  begun  from  the 
17th  December,  1836,  in  the  adjustment,  because  the  schooner 
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vas  then  fully  discharged,  and  began  to  refit  by  temporary 
repairs  and  otherwise,  to  New  Orleans.] 

16.  That,  if  the  defendants  are  chargeable  with  the  expenses 
of  going  to  New  Orleans,  they  ought  to  be  credited  with  the 
proceeds  of  the  sand  ballast  brought  from  Tampico.  [This  the 
auditor  would  have  credited  and  asked  the  plaintifis  for  an  ac- 
count of  such  proceeds.  The  captain  makes  affidavit,  Novem- 
ber 20,  1837,  that  the  expenses  attending  the  discharge  of  this 
ballast,  were  equivalent  to  the  proceeds,  viz.  $32.] 

17.  That  the  wages  and  board  of  the  mate  during  the  re^ 
pairs,  080,  ought  not  to  be  included,  on  the  ground  that  one 
person,  the  captdn,  was  enough  to  attend  to  the  repairs. 
[This  charge  is  included  in  the  adjustment,  because  the  mate  or 
some  other  person  was  wanted,  as  a  ship  keeper,  and  also  be- 
cause it  does  not  appear  but  that  the  mate  was  as  usefully 
employed  about  the  repairs,  as  any  other  person  who  was  em- 
ployed about  them.] 

18.  That  the  charge  $10,  by  Mr.  Roswell,  the  notary  pub- 
lic at  New  Orleans,  for  arranging  and  authenticating  the  docu- 
ments relating  to  the  repairs,  ought  to  be  rejected.  [This 
charge  is  included  because  it  seems,  under  the  circumstances,  to 
have  been  the  prudent  step  on  the  part  of  the  master,  to  au- 
thenticate and  forward  to  his  employers,  the  vouchers  for  his 
expenses,  and  though  the  charge  for  this  service  by  the  notary, 
is  higher,  perhaps,  than  would  be  made  in  some  other  ports, 
yet  the  charges  and  fees  at  New  Orleans,  are  well  known 
usually  to  be  high.] 

The  plaintiff  objects ; — 

That  the  expense  of  towing  the  schooner  across  the  Missis- 
sippi to  be  repaired,  $15,  and  that  of  assistance  in  getting  her 
across,  and  boat  hire,  $19  50,  and  that  of  towing  her  back 
after  the  repairs  had  been  made,  $20,  ought  not  to  be  subject 
to  the  deduction  of  one  third  for  new.  [The  adjustment  was 
made  by  a  deduction  of  a  third  from  the  items  in  question, 
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merely  because  it  is  the  more  usual  and  general,  though  not  the 
invariable  practice  so  to  adjust  a  particular  average  in  Boston. 
The  auditor  understands  from  a  very  experienced  insurer,  that 
there  are  exceptions  to,  or  variations  from,  this  practice,  in  the 
port  of  Boston.  The  adjustment  was  made  in  the  above  man- 
ner, without  any  evidence  of,  or  reference  to,  any  general  com- 
mercial custom  beyond  Boston,  in  support  of  it,  and  without 
any  consideration  on  the  part  of  the  auditor,  of  the  rule  on 
this  subject,  to  which  the  principles  of  the  maritime  law  and 
the  law  of  insurance  would  lead.] 

WiUiARD  Phillips. 

Upon  the  bringing  in  of  the  report,  the  exceptions  to  it  were 
argued  by  JP.  C.  Loring  for  the  plaintiff,  and  by  Paine  and 
Ayhrin  for  the  defendants. 

Stort  J.  Upon  most  of  the  exceptions,  which  have  been 
argued,  I  do  not  think  it  necessary  to  make  any  particular  re- 
marks ;  as  the  reasons  given  by  the  auditor,  for  his  allowance, 
and  disallowance  of  items  are  entirely  satisfactory  to  me.  In- 
deed, considering  his  acknowledged  professional  learning,  and 
great  experience  in  this  branch  of  the  law,  it  would  be  difficult 
not  to  give  his  opinion  great  weight  as  to  the  practical  adjust- 
ment of  losses. 

In  respect  to  the  leading  objection  which  has  been  taken  to 
the  report,  that  it  allows  the  expenses  of  wages,  provisions,  8ec« 
of  the  voyage  back  to  New  Orleans,  as  in  the  nature  of  a  geiH 
eral  average,  the  jury  have  found  that  the  voyage  was  a  voyage 
of  necessity  for  repairs  to  a  proper  and  convenient  port.  Ac- 
cording to  the  established  doctrine  in  the  Massachusetts  courts, 
the  wages  and  provisions  of  the  crew,  and  other  expenses,  on 
such  a  voyage  of  necessity  constitute  a  general  average.  It 
was  so  held  in  Padelford  v.  Boardman^  (4  Mass.  R.  548,)  and 
Clark  V.  The  United  States  Fire  and  Marine  Insurance  Conk' 
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pany^  (7  Mass.  365.)   See  also  1  Phillips'  Insurance,  348, 349 ; 
S  PhiUips'  Insurance,  241,  242. 

But  the  argument  is,  that  here  there  was  no  cargo  on  board, 
and  that  there  can  be  no  contribution  by  freight  or  cargo ;  but 
the  whole  is  to  be  borne  by  the  ship ;  and  that,  therefore,  it  is 
a  particular  average  on  the  ship,  and  not  a  general  average. 
The  argument  proceeds  upon  the  ground,  that  what  b,  and 
what  is  not  a  general  average,  does  not  depend  upon  the  nature 
and  objects  of  the  thing  done,  or  sacrifice  made,  for  the  general 
good  ;  but  solely  upon  the  point,  whether  there  are  in  fact  dif- 
ferent contributory  subjects.  I  do  not  so  understand  the  law. 
As  I  understand  it,  the  rule,  as  to  what  constitutes  a  general 
aterage  or  not,  is  founded  upon  the  consideration,  whether  it  is 
fer  the  benefit  of  all,  who  are,  or  may  be  interested  in  the  ac- 
complishment of  the  voyage ;  or  only  for  the  benefit  of  a  par- 
ticular party.  Suppose  a  person  to  be  owner  of  the  ship  and 
cargo,  and  of  course  ultimately  of  the  freight  also ;  and  he 
should  insure  the  ship,  cargo,  and  freight  in  three  different  poli- 
cies, by  different  offices,  if  a  jettison  should  be  made,  or  a  mast 
be  cut  away,  or  any  other  sacrifice  be  made  for  the  common 
benefit  of  all  concerned  in  the  voyage ;  there  can  be  no  doubt 
that  this  would  be  a  case  of  general  average ;  and  the  under- 
writers on  ship,  cargo,  and  freight  must  all  contribute  as  for  a 
general  average.  What  possible  difference  in  such  a  case  could 
it  make,  that  the  same  underwriters  were  underwriters  in  one 
policy  on  the  ship,  cargo,  and  freight  ?  or  that  the  owner  singly 
had  no  insurance  at  all,  or  an  insurance  upon  one  only  of  the 
sobjects  put  at  hazard  ?  Most  not  the  loss  still  be  treated  in 
the  contemplation  of  law,  as  a  general  average,  or  in  the  nature 
of  a  general  average  ?  As  I  understand  it  the  phrase, ''  general 
average,''  as  found  in  our  policies  of  insurance,  ia  used  in  con- 
tradistinction to  particular  average.  It  means  a  voluntary  sacri- 
fice for  the  benefit  of  the  voyage,  and  not  merely  an  involun- 
tary encounter  of  a  loss  without  action  or  design.     It  looks  to 
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the  efficient  cause  of  the  loss  ;  and  not  to  the  eSscts  of  it.  It 
looks  to  the  consideration,  whether  the  act  is  intended  for  the 
benefit  of  all  concerned  in  the  voyage  ;  and  not  in  particular  to 
the  cfonsideration,  who  are  to  contribute  towards  the  indemnity. 
To  be  sure,  if  the  owner  stands  as  his  own  insurer  throughout^ 
the  question  degenerates  into  a  mere  distinction ;  for  it  is  a 
pure  speculative  inquiry.  Not  so,  when  there  is  an  insurance  ; 
for  in  such  a  case,  the  underwriters  are,  pro  tantOj  benefited  by 
the  sacrifice  or  other  act  done ;  and  they  are,  in  a  just  sense^ 
bound  to  contribute  toward  it. 

In  the  present  case,  the  insurance  was  not  upon  any  particu- 
lar voyage ;  but  it  was  on  time.  Unless  the  owner  bad  a 
right  to  repair  the  bark  so  as  to  perform  other  voyages,  within 
the  year,  at  the  expense  of  the  underwriters,  he  must  have  had 
a  right  to  abandon  to  the  underwriters  for  a  total  loss ;  for  in 
her  crippled  condition,  the  bark  was  incapable  of  any  further 
employment.  The  going  to  New  Orleans,  therefore,  was  not 
an  act  solely  for  the  benefit  of  the  ship  owner ;  but  was  for  the 
benefit  of  the  underwriters,  also,  to  save  them  from  a  total  loss» 
The  plaintiff  was  bound  to  repair,  if  he  could,  and  to  seek 
some  convenient  port  for  that  purpose ;  and  the  expenses  of 
going  thither  were  properly  incidental  expenses  to  the  repairs, 
in  the  nature  of  a  general  average,  to  replace  the  bark  in  the 
condition,  in  which  she  was  before  the  accident.  If  the  plain- 
tiff was  not  fully  insured,  he  must  contribute  his  proportion  to- 
ward the  common  expenditure  in  going  to  New  Orleans.  If 
he  was  fully  insured,  he  has  only  shifted  the  whole  loss  upon 
the  underwriters.  The  expenses  of  going  to  New  Orleans  are 
just  as  much  a  matter  of  general  average,  as  would  have  been 
the  expenses  of  towing  the  bark  into  port,  if  she  had  become 
water-logged,  or  incapable  of  getting  to  a  place  of  repairs,  with- 
out the  employment  of  an  additional  crew.  Suppose  after  the 
disaster,  and  arrival  at  Tampico,  it  had  been  necessary  to 
employ  a  steamboat,  to  tow  the  bark  to  New  Orleans  to  repair. 
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would  not  the  underwriters  have  been  liable  to  pay  the  ex- 
penses as  in  the  nature  of  salvage  ?  If,  in  order  to  constitute  a 
case  of  general  average,  it  be  necessary,  that  there  should  be 
some  cargo  on  board,  or  some  other  things  besides  the  ship  at 
hazard,  what  is  to  become  of  the  case  of  an  insurance  on  an 
empty  ship,  whose  masts  are  cut  away  in  a  storm,  or  which, 
after  losing  her  roasts,  is  compelled  to  be  brought  into  port  by 
salvors,  in  consequence  of  the  disabled  state  of  the  ship  and  the 
crew  ?  Are  not  the  underwriters  bound  to  pay  the  loss  and 
the  salvage?  If  so,  are  not  these  emphatically  charges  in  the 
nature  of  a  general  average  ?  Suppose  an  empty  ship,  which 
is  insured,  is  dismasted  in  a  storm,  and  is  compelled  to  put 
away  into  a  port  of  necessity,  in  order  to  repair ;  or  otherwise 
she  must  be  abandoned  at  sea ;  are  not  the  expenses  of  the 
voyage  in  such  a  case  to  the  port  of  necessity  of  the  nature  of  a 
general  average  7  Are  they  not  incurred,  as  much  for  the  benefit 
of  the  underwriters,  as  for  the  ship  owner  ? 

I  put  these  cases,  because  it  seems  to  me,  that  they  bring  the 
principle  of  the  argument  to  its  true  test.  And  it  seems  to  me, 
that  it  would  be  an  entire  novelty  in  cases  of  insurance,  not  to 
hold  that,  under  such  circumstances,  the  underwriters  were  liable 
fcv  the  charges,  as  in  the  nature  of  a  general  average.  If  so, 
the  clause  in  the  policy,  that  the  company  are  not  liable  for 
wages  and  provisions,  "  except  in  general  average,"  is  wholly 
inapplfcable  ;  for  the  present  case  is  brought  within  the  meaning 
of  the  exception*  I  have  no  difficulty,  therefore,  in  overruling 
this  objection. 

In  relation  to  the  next  point  of  objection,  as  to  the  payment 
for  the  loss  of  the  boat ;  it  seems  to  me  to  be  disposed  of  by  the 
verdict  of  the  jury.  They  have  found,  that  it  was  a  direct  con- 
sequence attributable  to  the  preceding  storm  ;  so  that  the  prin- 
ciple, in  case  of  loss,  that,  cmisa  proxima,  non  remota  spectaiur^ 
is  not  at  all  interfered  with.  If  the  bark  had  become  wholly 
unmanageable  and  innavigable  from  the  immediate  effects  of  the 
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Storm,  I  do  not  well  see,  how  the  direct  results  from  that  ud- 
manageableness  and  innavigability,  are  to  be  treated  otherwise 
than  as  a  part  of  the  loss.  The  storm  is  still  the  causa  proxi- 
ma.  In  causes  of  this  sort  it  will  not  do  to  refine  too  much  upon 
metaphysical  subtilties.  If  a  vessel  is  insured  against  fire  only, 
and  is  burnt  to  the  water's  edge,  and  then  fills  with  water  and 
sinks ;  it  would  be  difficult  in  common  sense,  to  attribute  the 
loss  to  any  other  proximate  cause  than  the  fire,  and  yet  the 
water  was  the  principal  cause  of  the  submersion.  If  a  vessel 
be  insured  against  barratry  of  the  master  and  crew,  and  they 
fraudulently  bore  holes  in  her  bottom,  and  thereby  she  sinks, 
in  one  sense  she  sinks  from  the  flowing  in  of  the  water ;  but  in 
a  just  sense,  the  proximate  cause  is  the  barratrous  boring  of  the 
holes  in  her  bottom. 

In  relation  to  the  item  for  the  survey  at  Tampico,  there  are 
three  objections  stated  in  the  exceptions  to  its  allowance.  First, 
that  the  consul  had  no  jurisdiction  to  order  a  survey  ;  and  that 
it  should  have  been  ordered  by  a  maritime  court.  It  is  certainly 
the  usual  practice  of  courts  of  admiralty,  and  I  deem  it  a  very 
useful  and  4)eneficial  practice,  to  order  surveys  in  cases  of  this  sort, 
as  a  matter  of  admiralty  and  maritime  jurisdiction  within  their  cog- 
nizance, and  in  my  judgment,  rightfully  within  their  cognizance.' 

But  I  am  not  aware,  that  it  has  ever  been  held  to  be  indis- 
pensable to  the  validity  of  a  survey,  that  it  should  emanate  from 
such  a  source.  The  object  of  a  survey  is  to  assist  the  judgment 
of  the  master,  as  to  his  proceeding  to  repair  damage,  or  to  sell 


*  This  jurisdiction  eeems  incidentally  afSrmed  in  the  case  of  Dorr  v. 
Pacific  Inavranct  Company^  7  Wbeaton's  R.  612»  613,  and  of  Janney  v. 
Columbian  Insurance  Company^  10  Wheaton's  R.  411,  418.  Among  my 
own  MSS.  is  a  copy  of  a  decree  of  the  Admiralty  Court  at  Boston,  in 
1745,  before  Judge  Auchmuty,  in  which,  upon  petition  of  the  master  to 
survey  a  vessel,  (The  Three  Marys],  she  was  condemned,  and  ordered 
to  he  sold  as  unsuuworthy. 
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tbe  ship.  It  is  designed  to  protect  him  in  the  fair  discbarge  of 
his  difficult  and  often  critically  responsible  duty  in  great  emer- 
gencies^ by  giving  him  the  aid  of  tbe  opinion  of  other  men  of 
sound  judgment,  intelligence,  and  skill  in  naval  afiairs.  Indeed, 
this  course  is  so  universally  adopted  in  practice,  that  a  master, 
who  should  venture  to  deviate  from  it,  would  be  treated  as  guilty 
of  some  improvidence,  if  not  of  gross  rashness  and  neglect  of 
duty.  A  survey  is  a  common  public  document,  looked  to  both 
by  underwriters  and  owners,  as  affording  the  means  of  ascertain- 
ing upon  the  very  spot,  at  the  very  time,  the  state  and  condition 
of  the  ship,  and  other  property  at  hazard.  In  some  policies,  as 
for  example,  when  what  is  technically  called  the  *^  rotten  clause" 
is  inserted,  such  a  document  seems  indispensable  ;  as  the  survey 
may  amount  to  a  discharge  of  the  underwriters.* 

But  although  surveys  are  and  may  be  thus  ordered  by  courts 
of  admiralty,  I  am  not  aware,  as  I  have  already  said,  that  this 
is  an  indispensable  requisite.  On  the  contrary,  a  survey  may 
be  made  upon  the  mere  private  application  of  the  master  directly 
to  the  surveyors ;  and  there  does  not  seem  any  good  reason, 
why,  if  an  American  consul  should  interpose  in  behalf  of  the 
master,  and  with  a  view  to  assist  him,  should  appoint  the  sur- 
veyors at  his  request,  and  thereby  sanction  their  competency  to 
the  task,  such  an  appointment  should  be  deemed  objectionable. 
As  a  known  public  officer,  the  act  of  a  consul  would,  even  if  he 
had  no  express  or  implied  authority  to  make  the  appointment  ex 
officioy  be  deemed  an  act  of  higher  authority,  and  more  entitled 
to  public  confidence,  than  that  of  the  master  himself,  and  might 
be  an  inducement  to  the  surveyors  to  undertake  the  duty  with 
more  promptitude  and  responsibility. 

But  I  am  not  aware,  that  the  issuing  of  a  commission  for  a 


*  See  cases  on  this  clause — Dorr  v.  Pacific  Insurance  Company,  7 
Wheaton's  R.  582.  Janney  v.  Columbian  Insurance  Company,  10  Whea* 
ton's  R.  411,  416  to  418.    1  Phillips'  Insurance,  154,  158. 
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survey,  is,  in  truth,  beyond  the  rightful  authority  of  a  consul  in 
cases  of  this  sort.  That  depends  upon  the  course  of  trade  and 
the  common  functions  established  by  the  general  consent  and 
customs  of  nations  in  regard  to  consuls.  Our  own  statutes  do 
not  pretend  to  ascertun,  or  establish  their  rights,  or  their  duties 
generally,  but  have  merely  given  them  certain  authorities.  One 
of  these  statutes  has  declared  '<  that  the  specification  of  certaiQ 
powers  and  duties,  &c.  &c.,  shall  not  be  construed  to  the  exclu- 
sion of  others,  resulting  from  the  nature  of  their  appointments, 
or  any  treaty  or  connexion,  under  which  they  may  act." — (Act 
of  1792,  ch.  26,  s«  9).  Whether  acts  of  this  nature  are  usually 
done  by  consuls,  is  more  than  I  know.  But  in  the  absence  of 
^all  controlling  proof,  the  fact,  that  the  consul  did  make  the 
appointment  in  this  case,  affords  some  presumption,  that  it  was 
a  rightful  exercise  of  authority. 

Be  this  as  it  may,  there  is  no  ground  to  say,  that  it  is  in* 
dispensable,  that  surveys  of  this  sort  are  absolutely  required  to 
be  made  under  the  authority  of  any  maritime  court.  On  the 
contrary,  I  am  strongly  impressed,  that  they  are  often  made  un- 
der the'  authority  of  other  magistrates,  and  often  at  the  mere 
private  request  of  the  master.*  The  other  objection  to  the  sur- 
vey, that  the  surveyors  do  not  appear  to  have  been  sworn,  is 
equally  untenable.  There  is  no  law  positively  requiring  it  to  be 
done.  The  remaining  point  under  this  head,  as  to  the  fees 
charged  by  the  counsel,  is  unmaintainable  ;  for  there  is  no  law 
fixing  his  fees  in  a  case  of  this  sort. 

In  regard  to  the  survey  at  New  Orleans,  the  reasons  given 
by  the  auditor  for  the  allowance  seem  to  me  entirely  satisfac- 
tory. It  was  a  proper  precaution  to  guard  against  any  future 
difficulty  in  adjusting;  the  loss ;  it  might  be  important  to  the  un- 


1  See  Weaket  on  loimranoe,  &c  title,  Certificate,  p.  89.    Id  Dam- 
nge,  p.  162,  b.  5.    Id.  Estimate. 
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derwriters,  as  well  as  the  ship-owner  as,  one  of  the  appropri* 
ate  documentary  proofs  to  establish  and  limit  the  extent  of 
the  loss/ 

In  regard  to  the  deduction  of  one  third  new  for  old,  the  true 
interpretation  of  that  rule  has  always  appeared  to  roe  to  be,  that 
it  is  strictly  applicable  only  to  the  labor  and  materials  employed 
in  the  repairs,  and  to  the  new  articles  purchased  in  lieu  of  those, 
which  were  lost  or  injured  by  the  disaster.  It  would  be  strange 
to  apply  it  to  other  independent  expenses,  which  were  merely  in- 
cidental to  the  loss ;  for  in  no  just  sense  can  it  be  said,  that  the 
owner  is  benefited  thereby,  or  that  he  receives  an  enhanced 
value  therefrom,  beyond  his  indemnity.  I  am  not  aware,  that 
any  different  exposition  of  the  rule  has  ever  been  judicially  es- 
tablished. The  case  of  Sewall  v.  United  States  Insurance 
Company,  (11  Pick.  R.  90)  so  far  as  it  goes,  is  confirmatory  of 
It,  as  indeed  is  the  text  of  the  best  elementary  writers  on  the 
subject.*  For  this  reason  and  upon  principle,  I  think,  that  the 
deduction  allowed  by  the  auditor  of  one  third  from  the  amount 
of  the  expense  of  towing  the  schooner  across  the  Mississippi 
(015),  and  that  of  assistance  in  getting  her  across  and  boat  hire 
(019  50),  and  that  of  towing  her  back  (020),  ought  not  to 
stand.  It  is  true,  that  from  the  report,  it  seems  to  have  been 
the  more  general  practice,  though  not  a  universal  practice,  in 
Boston,  to  make  the  deduction ;  and  the  auditor  has  stated,  that 
this  was  his  sole  reason  for  allowing  it,  he  having  no  reference 
to  the  principles  of  maritime  law  on  the  subject.  But  though 
the  sum  is  trifiing,  I  think  the  practice  of  making  the  deduction  is 
inconsistent  with  principle,  and  ought  not  to  be  permitted  to  stand* 
It  has  a  tendency  to  introduce  confusion,  and  to  perpetuate  per- 
plexing questions,  as  to  what  items  are,  or  are  not  within  the 

^  See  Beneckeand  Stevens  on  Average  by  PhillipB,  (1833)  p.  384. 
'  1  Phillipeon  Insurance,  371, 372.  Benecke  onif  Stevens  on  Average^ 
by  PhUlipi,  167.    Note.  id.  238,  374, 384,  385. 
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reach  of  the  rule.  If  we  staod  by  the  purport  of  the  rule  in 
its  simple  form,  as  applicable  merely  to  the  labor  and  materials 
used  in  the  repairs,  or  in  the  replacing  of  lost  or  injured  articles, 
very  little  difficulty  can  arise  in  its  practical  applicBtion. 

Upon  the  whole,  my  judgment  is,  that  the  auditor's  report 
ought  to  stand  confirmed,  except  as  to  the  deductions  allowed 
upon  these  three  small  items  ;  and,  as  to  tbem,  it  ought  to  be  re- 
formed ;  and  the  verdict  awarded  and  entered  for  the  plaintiff 
accordingly.' 


■  I  have  been  rurnished  with  a  MS.  copy  of  the  report  of  the  case  of 
Zijilhtr  Bixby,  ifC.  v.  Tht  Franklin  Imurance  Company,  at  ibn  November 
term,  1&2B,  of  tlie  Supreme  Court  of  Mnsaachusetts.    The  report  of  the 
CBse  ia  as  Tollowa.     "  This  was  assumpit  on  a  jmliry  of  insurance  made 
by  the  de  fend  Hilts,  on  ilie  [Jiird  dny  of  January,  1825,  on  the  brig  Colum- 
bia and  her  cargo,  on  a  voyage  from  Boston  to  a  port  or  ports  of  the 
Island  of  St.  Domingo,  and  thence  to  her  port  of  discharge  in  the  United 
States.     $3500  was  insured  on  the  cargo,  and  $1500  on  the  brig,  wbich 
was  valued  In  the  policy  at  S2000-     The  brig  sailed  on  the  seventb  day 
of  January,  1S35,  bound  for  the  island  of  St.  Domingo,  asiha  mate  testi- 
fied, whose  deposition  waa  used  on  the  trial,  and  ia  in  (he  esse,  and  on 
the  tenth  day  of  January  met  with  a  storm,  in  which  she  received  the 
injury  for  which  the  auit  is  brotrght.     When  the  weather  moderated,  the 
)  for  the  tirsl  convenient  ]iort,  and  the  first  she  made  waa 
Island  of  St.  Domingo.     Finding  it  inipractlcBlile  to  obtain 
e,  or  at  any  other  port  at  which  sbe  touched,  she  went  into 
The  plaituifti  introduced  evidence  to  show,  that  in  the  state 
and  the  conrae  of  the  winds,  it  was  I ni practicable  for  them 
city  of  St.  Domingo,  or  any  port  to  tlie  eastward  of  the  one 
lo  procure  the  necessary  repairs  at  Maragoane,  or  at  any 
I  the  island  of  St.  Domingo. 

barging  her  cargo,  and  making  some  partial  and  letnporary 
:>rig  proceeded  in  ballast  to  Wilmington,  in  North  Carolina, 
ugh  repairs  were  made,  and  the  vessel  retumeil  ivith  a  cargo 
le,  and  took  in  her  return  cargo,  and  came  back  to  Boston, 
claimed  on  the  cargo.  The  defendauts  on  trial,  proposed 
Jie  log-book  of  a  former  voyage,  that  the  brig  in  the  pre- 
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ceding  year,  under  the  command  of  said  Hibbert,  but  not  with  the  same 
male  as  on  this  voyage,  made  a  voyage  from  Wilmington  to  Maragoane, 
and  then  back  to  Boston,  and  expected  thereby  to  diminish  the  plaintiff's 
claim  for  seamen's  wages,  victualling,  &c.,  by  showing  that  the  brig  had 
not  been  obliged  to  depart  from  her  accustomed  and  intended  voyage. 

This  was  objected  to  by  the  plaintiff's  counsel,  and  rejected  by  the 
judge,  but  the  fact  that  the  vessel  did  make  such  a  voyage,  was  admitted 
by  the  plaintiff. 

The  jury  assessed  damages  on  the  ground  of  a  partial  loss.  By  the 
decision  of  the  judge,  with  the  assent  of  the  parties,  the  jury  omitted  to 
consider  and  find  damages  for  the  seamen's  wages  and  expenses  of  pro- 
test, surveys,  &c.,  at  Maragoane,  and  wages  from  thence  to  Wilmington, 
where  ihe  crew  were  discharged  on  arrival. 

Should  the  action  be  sustained,  an  assessor  is  to  be  appointed  by  the 
Court,  who,  under  the  orders  of  the  Court,  shall  assess  the  proper  amount 
for  wages  and  expenses  as  aforesaid,  which  is  to  be  added  to  the  verdict. 

The  policy  is  made  in  the  name  of  ^  Bixby,  Valentine  &.  Co."  and 
Joseph  Hibbert,  the  captain.  The  firm  of  Bixby,  Valentine  &  Co.,  con- 
sists of  Luther  Bixby,  John  S.  Valentine  and  Orpheus  Holmes.  Before 
that  copartnership  was  formed.  Holmes  and  Hihbert  owned  the  brig,  in 
equal  parts — they  having  purchased  her  of  Samuel  Upton,  by  a  bill  of 
sale,  and  taken  out  the  papers  in  their  own  names. 

Neither  at  the  time  the  copartnership  was  formed,  in  the  summ^  of 
1824,  nor  afterwards,  was  there  any  transfer  made  by  Holmes,  of  his 
half  of  the  brig  to  Bixby,  Valentine  &  Co.,  by  any  bill  of  sale  or  other 
document,  but  she  still  continued  to  stand  at  the  custom-house  in  the 
nanoes  of  Holmes  and  Hibbert.  Oi)  the  4th  day  of  January,  1825,  the 
day  after  the  policy  was  made.  Holmes  and  Hibbert  surrendered  their 
enrollment  and  took  out  a  register  for  the  brig,  when  Holmes  swore  that 
he,  with  the  said  Hibbert,  were  the  only  owners  of  said  brig,  and  some 
yean  afterwards,  she  was  sold  and  conveyed  by  Holmes  and  Hibbert, 
only  by  a  regular  bill  of  sale,  to  Nesmith  and  Leeds. 

When  the  copartnership  of  Bixby,  Valentine  &  Co.  was  formed,  a 
credit  was  entered  in  their  books  to  Holmes  for  the  estimated  value  of 
one  half  of  the  said  brig,  in  the  hand-writing  of  Holmes,  who  became 
book-keeper  of  the  firm — and  in  the  annual  accounts  of  the  company's 
stock,  one  half  of  the  brig  was  introduced,  till  she' was  sold  to  Nesmith 
and  Leeds,  and  until  that  sale,  the  said  one  half  of  the  brig  had  been 
treated  as  the  property  of  said  company,  and  the  repairs  which  were 
made  on  the  brig  from  time  to  time,  were  paid  for  by  the  company. 
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The  policy,  register  and  bill  of  sale  to  Nesmith  and  Leeds,  and  all  the 
fiBpers  used  at  the  trial  may  be  referred  to. 

The  defendants  object  to  the  recovery  of  the  plaintiffs  at  all. 

Ist.  On  the  ground  that  Bixby  and  Valentine  had  no  legal  interest  in 
the  vessel. 

2d.  That  if  they  had  any  capable  of  being  insured,  it  was  not  insured 
by  this  policy,  and  no  loss  can  be  recovered  in  this  case. 

]f  the  Court  should  be  of  opinion,  that  these  objections  are  well 
founded,  the  plaintiflSi  shall  be  nonsuited.  Or,  if  the  log-book  was  legally 
admissible  for  the  purposes  for  which  it  was  offered  by  the  defendants, 
a  new  trial  shall  l>e  ordered.  Otherwise,  judgment  shall  be  rendered  on 
the  verdict,  with  such  additions  as  shall  be  made  by  an  assessor,  to  be 
a|)pointed  as  aforesaid,  or  the  Court  may  make  any  other  disposition  of 
the  action  which  law  and  justice  may  require." 

The  cause  was  afterwards,  at  March  term,  1829,  referred  to  an  auditor, 
whose  report  was  as  follows. 

Ezpenfie  of  Seamen's  wages  at  Maragoane,  from  the  arrival  of  the  Colum- 
bia at  the  port  on  the  5th  of  February,  1825,  to  her  departure  from  that 
port,  March  9th,  1825— one  month  and  four  days.  The  time  of  arriving 
and  sailing  are  stated  in  the  log-book  and  protest. 

Rate  of  toages.        Time.        Amount.  Vouchers. 

Month.       Dayf. 

i  4  $.34 


f( 


Captain  Hibbart 

$30 

Barrett  (mate) 

24 

Wilson  (seaman) 

12 

Rollock      do. 

13 

Rams         do. 

14 

Greene       do. 

11 

Cushing^    do. 

14 

Shipping  Papers. 


tt 


u 


tt 


ti 


tt 


tt 


Provisions  for  the  same  time  ;  estimating  for 
the  captain  $1  per  day,  for  mate  50  cents, 
seamen  25  cents — making  $2  50  per  day 
for  thirty-two  days, 


27  60 

13  80 

14  95 
16  10 
12  65 
16  10 

$135  20 


80  00 


$215  20 

The  brig  sailed  from  Maragoane  March  9th,  182.5,  and  arrived  at  WiU 
mington,  N.  C,  March  28th,  and  discharged  her  crew  March  29th — ^twenty 
days  (time  stated  in  the  log-book). 
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Rate  of  toages. 
Banett    (captain)      $30 

H3drup  (nuito)  24 

Fonr  aeamen ;  one  at 
$11,  one  $12,  one 
$13,  two  at  $14 
per  month,  64 

PioriaionB  at  the  aame  rate  as  above 


Tims, 

Oayi. 
20 


(( 


^movnt,  Fauchers, 

AQO        Rata  of  BHrrett'a  waxci  not 
▼^^  ■Ulod :  wage*  of  Oapiain 

Hlbbwt  awumed. 

16         Shipping  Papers. 


u 


42  66 

$78  66 
50  00 

$128  66 


It 


The  brig  sailed  from  Wilmington  May  8th,  1825,  arrived  at  Maragoane, 
June  17th,  forty  days-— one  month  and  nine  days — (stated  in  the  log-book). 

Rate  of  wages.        Time.        Amownt,  Vouchers, 


Captain 
Mate 

Five  men,  at  the 
same  wages  as 

$30 
24 

Month. 

1 

It 

$39 
31  20 

Tha  imia  of  wafw  mdar 
•Jlj  imM  for  ttila  pu- 
MffBara  not  ■Ulod  in 
tiiB  doeumniu.    TbB 
plaintiff  uwnu  to  the 
previoiM    nue,  wbich 
k  ftxMtAf  betov  lint 
•auallypakl. 

above. 

64 

It 

83  20 

$153  40 
Provisions  at  the  same  rate  as  above,  viz.  $2  50 
per  day,  for  officers  and  men  for  forty  days,         100  00 


$253  40 

Expense  of  Documents  at  Maragoane : 

Vouchers, 
Amount  charged  in  an  account  purport- 
ing to  be  rendered  by  Capt.  Hibbart 
Caziier's  receipt 
William  Bastu's  receipt 
Charged  in  an  account  purporting  to  be 
rendered  by  Capt.  Hibbart. 


Protest 

Interpreting 
Translating 
Clearance 


$16  50 

16  00 

17  00 
4  50 


$54  00 


Note.— An  item  of  $64  is  charged  in  the  accounts  purporting  to  be  ren- 
dered by  Capt  Hibbart,  for  officer's  fees ;  and  $15  for  port- warden's  fees. 

WiLLARD  Phillips,  Assessor. 

VOL.   111.  7 
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From  a  memoniDciuin  on  the  back  of  the  report,  in  the  band  writing 
ofthe  late  Mr.  Chief  Justice  Pabker,  the  final  opinion  of  the  court  was  io 
favor  of  the  plaintiflT,  for  the  allowance  of  the  wages  and  provisions  in 
going  to  the  first  and  second  ports  of  necessity,  and  also  the  expenses  of 
the  documents,  &c.  connected  with  the  transactions.  The  vessel  and  eargo 
appear  to  have  been  owned  by  the  satne  persons.  The  memorandum  of 
the  Chief  Justice  is  in  these  words.  **  We  are  of  opinion^  th^t  only  so 
much  of  tbe  damages  found  by  tbe  assessor,  as  relate  to  the  expense  at 
Maragoana^  from  thence  to  Wilmington  (N.  C.)  and  at  Wilmington  un- 
til the  crew  were  discharged,  can  be  allowed.  That  from  thence  the 
vessel  began  a  new  voyage,  instead  of  resuming  the  voyage,  from  which 
she  was  driven  by  necessity.  If  the  plaintiff  is  content  with  this  be  may 
have  judgmenlf  otherwise  the  cause  must  remain  for  argument  at  tbe 
adjournment."  "  J.  P."  The  parties,  (it  is  undentood^)  acquiesced  in 
this  opinion. 


John  Pitman,  Libellant, 

V. 

Robert  Hoopeb,  Adkinistratob. 

The  libellaiit  shipped  in  Jnne,  1809,  as  a  seaman,  on  a  voyage  fioin  Marble- 
head  to  St.  Petersburgh,  and  thence  back  to  the  United  States ;  the  outward 
cargo  was  duly  delivered ;  a  return  cargo  to  the  same  amount  was  taken  on 
board ;  and  tlie  ship  sailed  in  June,  1810,  on  her  homeward  voyage,  in  the 
course  of  which  she  was  captured  by  some  Danish  gun  brigs,  and  after- 
wards condemned.  The  libellont  continned  on  board  the  ship  until  her 
condemnation,  when  he  was  discharged.  Under  the  treaty  between  the 
United  States,  and  the  king  of  Denmark  of  tbe  28th  March,  1830,  providing 
a  certain  sum  in  full  for  compensation  for  services,  detentions  and  condem- 
nations by  the  king  of  Denmark,  the  respondent,  administrator  of  the 
owner  of  the  ship  and  cargo,  received  ^19,115,  in  full  for  his  proportion  of 
the  indemnity  granted,  being  about  one  third  of  his  loss  ($61,416).  Hdd, 
that  the  libellant  was  entitled  to  recover  of  the  respondent  full  wages,  and 
not  simply  a  pro  raid  proportion,  according  to  the  amount  received  by  the 
ship-owner.     And  this,  though  the  commissioners  under  the  treaty  made 
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BO  ezpren  allowance  on  account  of  freight.    SembU,  that  this  would  be  80| 

even  if  tfaejhad  ezprenly  rejected  the  claim  for  freight. 
The  claim  for  teamen's  wages  takes  precedence  of  bottomry  bonds  and 

all  other  claims,  whether  the  entirety  of  the  fund,  out  of  which  they 

■re  to  be  paid,  remains,  or  a  part  of  it  is  lost  by  accident  or  otherwise. 
If  fieig-ht  m  earned  by  the  voyage,  whether  greater  or  less,  and  whether  actu- 
ally zeoeWed  by  the  owner  or  not,  the  right  of  the  seaman  to  his  wages 

accrues,  to  the  full  extent  of  the  freight  earned. 
The  seaman's  wages  are  nailed  to  the  last  plank  of  the  ship;  so  also  to  the 

last  fragment  of  the  freight. 
The  right  of  the  seaman  to  his  wages  is  not  affected,  either  for  good  or  for 

evil,  by  any  priyate  oonttact  between  the  ship-owner  and  the  shippers,  with 

regard  to  freight. 
SemkU,  where  freight  is  paid  in  advance  and  the  voyage  is  not  performed,  the 

ship-owner  cannot  without  an  express  stipulation  to  this  effect,  retain  it ; 

bat  the  shipper  may  recover  it  back. 

Libel  (or  mariner's  wages.  The  libel  in  substance  stated  as 
follows.  ^*  That  in  the  month  of  June,  A.  D.  eighteen  hundred 
and  nme,  the  brig  Polly,  whereof  the  said  Robert  Hooper,  de- 
ceased,  was  then  the  owner,  and  whereof  Ebenezer  Graves,  of 
Harblebead  aforesaid,  was  master,  being  at  the  said  port  of 
Marblebead,  and  destined  on  a  voyage  from  thence  to  St.  Pe- 
tersburgh,  in  Russia,  and  thence  back  to  the  United  States,  he  the 
Robert  Hooper,  deceased,  by  himself  or  his  agent,  on  the  high 
and  within  the  ebb  and  flow  of  the  tide,  and  within  Che  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this 
honorable  Court,  did  ship  and  hire  the  libellant  to  serve  as  a  mar- 
iner on  board  the  said  brig  Polly  for  and  during  said  voyage  at  the 
rate  of  wages  of  twenty  dollars  per  month,  as  per  schedulale  ;  and 
that  for  the  due  performance  of  said  voyage,  the  libellant  signed 
and  duly  executed  certain  articles  of  agreement,  commonly  called 
the  shipper's  articles,  which  now  are  in  the  possession  of  the  said 
administrator,  and  which  he  prays  may  be  produced  for  farther 
certainty  in  the  premises,  and  for  the  benefit  of  the  libellant. 
That  in  pursuance  thereof,  on  or  about  the  nineteenth  day  of 
June,  A.  D.  eighteen  hundred  and  nine,  he,  the  libellant,  went 
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on  board  and  entered  into  the  service  of  said  brig  as  such  man* 
ner  as  aforesaid.  That  the  said  brig,  having  taken  on  board  a 
cargo  of  divers  goods  and  merchandise  for  the  voyage,  pro- 
ceeded thence  with  the  libellant  on  board,  for  the  said  port  of 
St.  Petersburgb,  and  there  safely  arrived  sometime  in  the  month 
of  October,  in  the  year  last  aforesaid,  and  delivered  her  cargo 
and  made  freight.  That  the  said  brig,  with  the  libellant  on 
board,  sailed  from  the  said  port  of  St.  Petersburgh,  some  time 
in  the  month  of  June,  A.  D.  eighteen  hundred  and  ten,  destined 
for  the  said  port  of  Marblehead.  That  the  said  brig,  while  on 
her  passage  to  the  said  port  of  Marblehead,  in  the  month  of 
July,  in  the  year  last  aforesaid,  was  captured  by  five  Danish 
gun  brigs,  and  sent  into  Christiansand,  in  the  kingdom  of  Den- 
mark, where  she  was  libelled  and  condemned  as  prize  in  the 
lower  prize  court  of  that  kingdom.  That  the  libellant  continued 
on  board,  and  in  the  service  of  said  brig  until  the  condemnation 
aforesaid,  when  he  was  discharged  from  such  service  by  the  said 
master,  and  took  passage  for  the  said  port  of  Marblehead,  in 
the  ship  America,  where  he  arrived  on  the  fifteenth  day  of  No- 
vember, A.  D.  eighteen  hundred  and  ten." 

^'  That  during  the  whole  time,  he  was  in  the  service  of  the 
said  brig,  to  wit,  from  the  time  he  went  on  board  thereof  to  the 
time  of  his  discharge  therefrom  as  aforesaid,  he  well  and  truly 
performed  his  duty  as  a  mariner  on  board  the  said  brig,  accor- 
ding to  his  best  ability,  and  was  obedient  to  all  the  lawful  com- 
mands of  the.  said  master,  and  other  officera  of  the  said  brig, 
and  well  and  truly  deserved  and  is  entitled  to  wages  amounting 
to  the  sum  of  two  hundred  and  sixty-eight  dollars." 

"  Your  libellant  further  alleges  and  propounds,  that  by  an 
award  of  commissioners,  duly  appointed  to  carry  into  effect  the 
convention  between  the  United  States  of  America  and  his 
Majesty  the  king  of  Denmark,  concluded  at  Copenhagen  on 
the  twenty-eighth  day  of  March,  A.  D.  eighteen  hundred  and 
thirty,  the  said  Robert  Hooper,  in  bis  said  capacity  of  adrainis- 
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trator  as  aforesaid,  did  receive  on  account  of  the  capture  and 
coodemnation  of  said  brig  Polly  and  cargo,  the  sura  of  twenty 
thousand  three  hundred  eighty-one  dollars,  and  sixty-four  cents." 

The  answer  of  the  respondent,  acknowledged  that  he  was  the 
administrator  of  Robert  Hooper,  deceased  ;  and  that  on  the 
15th  June,  1809,  the  libellant  shipped  on  board  the  brig  Polly ; 
that  the  brig  performed  her  voyage  to  St.  Petersburgh  and  then 
delivered  her  outward  cargo,  and  on  or  about  May  1st,  1810, 
sailed  from  St.  Petersburgh  for  Marblehead.  The  answer  con- 
tinued as  follows ; 

"  That  the  said  brig  was  captured,  libelled  and  condemned,  as 
is  stated  in  said  libel,  and  that  the  said  libellant  returned  to  the 
United  States,  but  whether  he  did  any  and  what  duty  on  board 
of  the  said  brig  after  her  capture,  or  when  he  was  discharged 
from  the  said  brig,  or  when  he  arrived  in  the  United  States,  this 
respondent  does  not  know  and  cannot  set  forth,  but  leaves  the 
said  libellant  to  prove  the  same,  if  material. 

'^  That  this  respondent  believes  that  the  libellant  while  on  board 
the  said  brig,  did  his  duty  as  a  mariner,  but  he  denies  that  he  is 
DOW  entitled  to  the  wages  claimed  by  him.  That  before  the 
departure  of  the  said  brig  for  sea,  and  during  the  course  of  the 
md  voyage,  various  sums  of  money  were  advanced  and  paid 
either  to  the  libellant  or  to  Elizabeth  Pitman,  his  mother  and 
guardian,  and  after  the  retutn  of  the  libellant  to  the  United 
States,  the  said  intestate  and  the  said  Elizabeth  Pitman,  ac^ 
counted  together  of  and  concerning  the  wages  of  the  said  son, 
who  was  then  a  minor  under  the  age  of  twenty-one  years,  and 
upon  such  accounting,  the  said  intestate  paid  to  the  said  Eliza- 
beth Pitman,  a  balance  of  thirty-one  dollars,  -^y  which  was 
the  whole  sum  justly  due  for  the  wages  of  the  said  libellant, 
and  took  the  receipt  of  the  said  Elizabeth  Jn  full  discharge. 
And  this  respondent  further  says  that  from  the  lapse  of  time, 
and  from  the  decease  of  said  intestate,  he  is  unable  to  exhibit 
plenary  proof  of  the  particular  sums  advanced  and  paid  from 
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time  to  time,  to  the  said  libellant,  and  the  said  Elizabeth,  but 
he  produces  herewith  an  original  account  in  the  hand-writing  of 
the  said  intestate,  and  found  by  this  respondent  among  the 
papers  of  the  intestate,  which  relates  to  the  said  voyage,  which 
account  contains  a  statement  of  the  various  sums  paid  to  the 
seamen  who  were  of  the  crew  of  the  said  brig  in  the  said  voy- 
age, to  the  said  libellant  or  his  representative  among  others,  and 
this  respondent  verily  believes  that  it  is  an  original  and  correct 
account  thereof. 

^'  This  respondent  denies  that  by  the  award  of  the  coromis- 
sioners  named  in  said  libel,  he  received  on  account  of  the  con- 
demnation and  confiscation  of  the  said  brig  and  her  cargo,  the 
sum  named  in  said  libel,  but  on  the  contrary  this  respondent 
avers  that  the  value  of  the  said  brig,  without  freight,  and  the 
invoice  cost  of  the  cargo  which  was  on  board  at  the  time  of  her 
capture  and  condemnation,  were  by  the  said  commissioners  ad- 
judged to  be  sixty-one  thousand  four  hundred  and  sixteen  dol- 
lars ;  that  in  point  of  fact  the  just  and  true  value  thereof  was  a 
larger  sum,  that  is  to  say,  sixty-five  thousand  dollars  and  up- 
wards, as  will  appear  by  the  statement  hereto  annexed,  marked 
A.  That  the  amount  of  money  received  by  the  United  States 
of  America  under  the  said  treaty,  was  far  less  than  suf&cient  to 
pay  the  full  amount  of  all  the  claims  thereon,  which  were 
allowed  by  the  said  commissioners,  and  were  only  sufficient  to 
pay  thirty-one  per  centum  of  the  said  claims,  and  pursuant  to 
the  said  award  of  the  said  commissioners,  there  was  allowed  to 
this  respondent  as  administrator  as  aforesaid,  the  sum  of  nineteen 
thousand  one  hundred  and  fifteen  dollars,  '^,  being  about 
thirty-one  per  centum  of  the  invoice  value  of  the  said  cargo 
and  of  the  value  of  the  said  brig,  without  including  freight  or 
profits  ;  and  this  respondent  denies  that  any  freight,  or  damages 
by  way  of  freight  or  profits,  or  increased  value  of  vessel  or 
merchandise  was  in  any  way  allowed  to  or  received  by  this 
respondent.    And  this  respondent  was  obliged  to  and  did  incur 
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large  expenses  to  procure  the  allowaoce  and  award  aforesaid, 
that  is  to  say,  this  respondent  did  allow  and  pay  to  bis  agent 
employed  and  retained  to  prosecute  the  said  claims,  six  per 
centum  upon  the  whole  amount  recovered  and  received  by  this 
respondent;  and  this  respondent  was  also  subjected  to  other 
expenses  by  reason  of  journeys,  preparing  documents,  and  other 
causes,  amounting  to  the  sum  of  two  hundred  dollars,  or  there- 
abouts. And  this  respondent  denies  that  the  said  libellant  is 
justly  entitled  to  any  part  of  the  wages  claimed  by  bim,  inas- 
much as  no  freight  was  allowed  to  or  received  by  the  said  re- 
spondent, and  this  respondent  denies  that  the  said  libellant  is 
justly  entitled  to  receive  any  part  of  the  sums  allowed  to  and 
leceived  by  this  respondent  as  and  for  thirty-one  per  centum  of 
the  cost  of  the  cargo,  and  the  value  of  the  brig  Polly  aforesaid." 
The  District  Court  made  a  pro  forma  decree  in  fa^or  of  the 
libellant,  upon  which  an  appeal  was  taken  to  the  Circuit  Court ; 
and  the  following  reasons  of  appeal  were  filed. 

I.  For  that  by  the  said  decree,  the  wages  of  the  said  libel- 
lant lor  the  whole  voyage  are  allowed,  and  decreed  to  him,  de- 
ducting only  the  advances  theretofore  made  to  him,  as  alleged 
in  his  said  libel,  whereas  there  should  have  been  deducted  from 
any  allowance  made  to  him,  a  much  larger  sum,  that  is  to  say, 
the  sum  of  one  hundred  and  forty  dollars,  being  the  amount  of 
advances  actually  made  to  him. 

II.  For  that  wages  were  allowed  to  the  libellant  for  the  whole 
voyage,  whereas  there  should  have  been  no  wages  allowed  to 
bim  for  any  time  before  the  expiration  of  one  half  the  time 
while  the  said  brig  remained  at  St.  Petersburgh. 

ni.  For  that  the  full  wages  of  the  libellant  were  allowed  to 
him,  whereas  if  any  thing,  only  thirty-one  per  centum  of  such 
wages  should  have  been  allowed. 

IV.  For  that  no  deduction  from  the  said  wages  was  made  oo 
account  of  expenses  incuned  by  the  respondent  in  recovering 
and  obtainmg  the  partiaUndemnity  aforesaid. 
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v.  For  that  wages  or  compensation  were  allowed  to  the  libel- 
lant  by  reason  of  the  partial  indemnity  aforesaid,  although  no 
freight,  or  damages  by  way  of  freight  or  profits,  or  increased 
value  of  vessel  or  cargo  was  allowed  to  the  respondent  under 
the  treaty  aforesaid. 

The  cause  was  argued  at  this  term  by  J.  Pickering  for  the 
libellant,  and  by  B.  R.  Curtis  for  the  respondent. 

Stort  J.  The  libellant,  in  June,  1809,  shipped  on  board 
the  brig  Polly,  owned  by  the  intestate  Robert  Hooper,  on  a 
voyage  from  Marblehead,  in  this  district,  to  St.  Petersburgh,  in 
Russia,  and  thence  back  to  the  United  States.  The  brig  sailed 
on  the  voyage  with  a  cargo  belonging  to  the  intestate,  and  ar- 
rived at  St.  Petersburgh,  and  there  safely  delivered  her  cargo. 
A  return  cargo  on  the  same  account  was  taken  on  board,  and 
the  brig  sailed  on  the  homeward  voyage  in  June,  1810,  and  in 
the  course  of  the  voyage  was  captured  by  some  Danish  gun 
brigs,  carried  into  Christiansand,  in  Denmark,  and  there  con-, 
demned.  The  libellant  continued  on  board  of  the  brig  until 
her  condemnation,  and  then  was  discharged  and  took  passage  in 
an  American  ship  and  arrived  at  Marblehead  in  November,  1810. 

By  the  treaty  between  the  United  States  and  the  King  of 
Denmark,  made  at  Copenhagen  on  the  28th  of  March,  1830, 
the  sum  of  650,000  dollars  was  agreed  to  be  paid  by  the  King 
of  Denmark  on  account  of  claims  of  the  citizens  of  the  United 
States  for  seizures,  detentions  and  condemnations  or  confiscations 
of  their  vessels  and  other  property,  to  be  distributed  by  a  board 
of  commissioners,  appointed  in  the  manner  pointed  out  in  the 
treaty.  The  sum  thus  agreed  to  be  paid  fell  far  short  of  the 
amount  claimed  before  the  commissioners  under  the  treaty.  By 
the  final  award  of  the  commissioners  in  1833,  they  allowed  to 
the  respondent,  as  administrator,  on  account  of  the  capture  of 
the  brig  Polly  and  her  cargo,  the  sum  of  $61,416  as  his  loss, 
and  awarded  him  as  his  proportion  of  tjie  indemnity  granted  by 
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the  treaty,  payable  on  reduction  (to  use  their  own  phrase)  the 
sum  of  1^19,115  73,  a  little  short  of  one  third  of  the  amount 
lost.  In  the  amount  allowed  to  the  respondent,  no  notice  what«- 
soever  is  taken  of  freight.  Nor  was  it  necessary  ;  because  the 
intestate,  being  sole  owner  of  the  brig  and  cargo,  freight  could 
not  constitute  a  distinct  item  of  loss ;  but  would  naturally  and 
properly  be  included  in  the  estimated  value  of  the  ship  and 
cargo.  And  in  cases  of  this  sort,  the  award  must  be  presumed 
to  include  all  proper  allowances  to  the  owner ;  and  it  will  be 
eonclusive  on  that  point,  unless,  on  the  face  of  the  award  itself, 
the  contrary  expressly  appears.  Indeed,  if  it  had  appeared  on 
the  face  of  the  award,  that  no  freight  bad  been  allowed,  and  that 
the  claim  had  been  expressly  rejected,  it  would  be  far  from  cer- 
tain, that  that  rejection  would  necessarily  affect  the  title  to 
wages ;  because  the  natural  presumption  would  be,  omnia  rite 
acta,  that  the  rejection  was  founded  on  objections  personal  to  the 
owner,  or  bis  acts ;  in  no  respect  touching  the  rights  of  the  sea- 
men. At  least  it  must  be  a  very  strong  case,  which  would  jus- 
tify a  different  conclusion.  We  may,  therefore,  lay  out  of  the 
case  all  further  consideration  of  the  question,  whether  freight 
bas  been  awarded,  as,  indeed,  upon  the  intimation  of  the  court, 
it  was  waived  at  the  argument. 

The  real,  and  indeed  the  only  point,  raised  at  the  argument, 
is,  whether  the  libellant  is  entitled  to  receive  bis  full  wages  for 
tbe  homeward  voyage,  or  whether  there  is  a  reduction  to  be 
made  of  the  wages  in  the  same  proportion  (about  two  thirds),  as 
tbe  owner  himself  has  been  compelled  to  submit  to  under  the 
award.  That  question  depends  upon  this,  whether  the  wages 
of  the  seamen  constitute,  in  cases  of  this  sort,  a  privileged  claim 
to  their  full  amount,  or  only  pro  raidy  on  the  sum  received  by 
the  owner.  There  is  no  doubt,  that,  to  the  full  extent  of  the 
wages  actually  due  by  the  owner  to  the  seamen,  the  wages  con- 
stitute a  lien,  or  privilege  on  tbe  sum  received  by  him  prior  to 
all  other  claims.     This  .is  clear  upon  authority  and  principle. 
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The  seamen's  wages  generally  constitute  a  lien,  or  claim  upon 
the  ship  and  freight,  and  upon  the  proceeds  thereof,  in  whatever 
hands  they  may  be,  which  must  be  paid  before  any  other  claims. 
It  has  been  significantly  said,  that  they  are  nailed  to  the  last 
plank  of  the  ship ;  a  figurative  expression,  which  will  be  found 
used  in  one  of  the  earliest  maritime  codes  in  modern  times,  (the 
Consolato  del  Mare)  of  which  we  have  any  distinct  traces  ;*  and 
it  may  be  added,  that  they  adhere  also  to  the  last  fragment  of 
the  freight.  The  case  of  Sheppard  v.  Taylor,  (5  Peters  R. 
675,  710),  fully  supports  this  doctrine.  It  was  recognised  by 
this  Court  in  the  case  of  Lull  v.  Broton  (2  Sumner  R. 
443).*  But  the  true  question  in  the  present  case  is  not,  as  to 
this  privilege  or  priority  of  wages  over  all  other  claims,  but  as 
to  the  amount  really  due  as  wages  from  the  owners  in  the  pres- 
ent case,  for  which  this  privilege  or  priority  is  to  take  effect. 

When  the  question  was  first  presented  to  my  mind,  I  am 
free  to  confess,  that  my  impression  was,  that  the  wages  must  be 
reduced  pro  raid  with  the  claim  of  the  owners,  received  under 
the  award  of  the  commissioners.  The  case  was  confessedly 
novel  in  its  actual  presentation.  The  fund  received  by  the 
claimant  may  justly  be  considered  as  a  sort  of  trust  fund  in  bis 
hands  for  the  discharge  of  all  the  claims  of  all  parties  interested 
therein.  Under  such  circumstances,  if  the  trust  fund  is  inade- 
quate to  discharge  the  claims  of  all,  who  are  interested  therein, 
the  question  naturally  presented  is,  whether  all  shall  partake 
pro  rata.  If  a  part  of  the  trust  fund  had  perished,  that  would 
be  the  ordinary  course  of  distribution  among  all  the  claimants ; 
for  in  such  case,  Res  perit  domino.  But  this  supposes  an 
equality  of  right  in  all  the  claimants,  and  the  absence  of  any 


'  Pardessus,  Collect,  des  Lois  mari times,  torn  2.  p.  129.  Consol.  del 
Mare,  cap.  93,  [138]. 

'  See  also  Sir  Leoline  Jenkins's  argument  before  the  House  of  Lords, 
C  Hall  Law  Joiirn.  566. 
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priority  or  privilege  of  payment  of  some  before  others.  In 
such  a  case,  the  priority  or  privilege  would  seem  to  attach  to 
the  residue,  as  it  did  to  the  original  fund ;  that  is,  he  will  be 
first  to  be  entitled  to  be  paid  in  full,  who  has  originally  that 
right,  before  the  others  are  to  receive  anything.  This  is  the 
ordinary  rule  in  regard  to  several  bottomry  bonds,  where  the 
fands  are  inadequate  to  the  discharge  of  all.  And  in  cases  of 
bottomr}'  bonds,  conBicting  with  maritime  wages  from  the  de- 
ficiency of  the  fund,  the  wages  have  a  priority  of  payment  out 
of  the  fund,  without  any  distinction,  whether  the  entirety  of  the 
fand  remains,  or  a  part  of  it  is  lost  by  accident  or  otherwise. 
The  general  principle  is  well  stated  and  fully  recognised  in  the 
learned  commentaries  of  Mr.  Chancellor  Kent,  with  equal 
brevity  and  clearness  ;^  and  it  was  judicially  expounded  and 
acted  on  by  Lord  Stowell,  in  the  case  of  the  Madonna  D^IdrOj 
(1  Dods.  R.  37,  40)  ;  The  Sydney  Cove,  (2  Dods.  R.  1,  13)  ; 
and  The  Kanmerhevie  Rosenkrantz,  (1  Hagg.  R.  62)  ;  and  by 
the  Supreme  Court  of  the  United  States,  in  the  case  of  the 
Skip  Virginy  (8  Peters  R.  538). 

The  wages  of  seamen  constitute,  as  has  been  justly  remarked 
at  the  argument,  a  peculiar  class  of  contracts ;  and  the  princi- 
ples, applicable  to  them,  do  not  belong  to  the  ordinary  contracts 
for  hire  and  services.  In  ordinary  contracts  for  hire  and  ser- 
vices, the  persons  employed  do  not  partake  of  any  of  the  risks 
of  the  owner  in  relation  to  the  property.  They  are  entitled  to 
their  full  compensation  for  labor  and  services  on  the  property, 
although  it  shall  be  utterly  lost  or  destroyed  by  accident  or 
superior  force.  Not  so  with  the  contracts  of  seamen  for  mari- 
time voyages  and  adventures.  The  policy  of  the  maritime  law 
has  in  such  cases  subjected  them  to  the  risks  of  the  vojr^age  to  a 
limited  extent ;  for  the  payment  of  wages  is  ordinarily  made  to 
depend  upon  the  earning  of  freight  in  the  voyage.     If  freight 

■ — — ■  ■         I  -  -  __  ^  — ^ 

^  3  Kent  Comm.  Lect.  46,  (3d  edit.),  p.  196,  197. 


i 


60  MASSACHUSETTS. 


Pitnuui  V.  Hooper. 


IS  not  earned  in  the  voyage,  in  consequence  of  an  overwhelming 
calamity,  or  an  unexpected  accident,  the  seamen  generally  lose 
their  wages.  But  if  freight  is  earned  in  the  voyage,  and  for 
the  voyage,  whether  it  is  greater,  or  less,  and  whether  it  is 
actually  secured  by  the  owner,  or  not,  makes  no  difference  in 
the  rights  of  the  seamen.  The  general  doctrine  will  be  found 
well  laid  down  in  Lord  Tenterden's  Treatise  on  Shipping,  (p. 
447,  and  the  note  (2)  to  the  last  American  edition)  ;  and  in 
Mr.  Chancellor  Kent's  Commentaries,  (vol.  3,  p.  187  to  194, 
3d  edit.) 

There  are  exceptions,  however,  to  the  general  rule,  some  of 
which  will  be  here  stated,  because  they  bear  directly  upon  the 
point  in  discussion.  In  the  case  of  a  shipwreck  during  the 
voyage,  the  seamen,  if  they  remain  by  the  ship  and  assist  in 
the  salvage,  will  be  entitled  to  receive  their  wages  out  of  the 
fragments  of  the  wreck,  if  enough  is  saved  to  pay  them,  even 
.though  the  entire  freight  be  lost  by  the  total  destruction  and 
loss  of  the  cargo.  This  exception  is  doubtless  designed  to 
enlist  the  zeal  and  exertions  of  the  seamen  in  the  preservation 
of  the  property,  as  far  as  possible ;  and  it  is  founded  upon  the 
same  policy,  as  the  general  rule ;  that  is  to  say,  to  make  it  their 
interest  to  use  every  endeavor  to  save  the  property,  and  to 
promote  the  success  of  the  voyage.  Whether  this  exception  is 
to  be  expounded  upon  the  ground  of  its  being  an  allowance  to 
the  seamen  in  the  nature  of  salvage ;  or  whether  it  is  a  mere 
dry  exception  to  enforce  the  public  policy  of  the  original 
rule,  has  been  a  topic  of  some  judicial  discussion.  But  whether 
it  stands  upon  the  one  ground  or  the  other,  it  is  an  exception 
now  6rmly  established.  It  was  fully  recognised  by  Lord  Stowell, 
in  the  case  of  TTie  Neptune^  (1  Hagg.  R.  227),  and  by  this 
Court  at  an  earlier  period  in  the  case  of  the  Two  Catherines,  (2 
Mason  R.  319,  338  to  340).  What  1  rely  on,  in  regard  to  this 
exception,  is,  that  it  establishes  a  case,  in  which,  though  the  en- 
tire freight  is  lost,  the  seamen  recover  their  full  wages  out  of 
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the  wreck  of  the  ship,  without  any  deduction  pro  rati  on  ac- 
count of  the  value  of  the  materials  of  the  ship,  which  have 
perished.  The  entire  wages  constitute  in  this  case  a  privileged 
lien  to  be  first  paid ;  and  the  owner  roust  submit  to  the  entire 
loss,  without  any  contribution  towards  his  own  loss. 

Then,  again,  in  the  case  of  a  general  average  in  the  course 
of  a  voyage,  the  wages  of  seamen  do  not  contribute  to  the 
loss,  though  the  ship,  cargo,  and  freight,  all  do,  and  though 
thereby  a  part  of  the  freight  for  the  voyage  is  necessarily 
lost.  In  such  a  case  it  is  plain,  that  the  loss  of  freight  does  not 
entitle  the  owner  to  make  a  pro  rata  deduction  of  the  wages. 
And  here,  again,  there  is  an  exception  of  the  case  of  ransom, 
and,  perhaps,  also  of  the  analogous  case  of  recapture ;  in  which 
the  wages  of  seamen  do  contribute.  This  exception,  also,  is 
ibunded  upon  the  public  policy  of  offering  a  strong  inducement 
to  the  seamen  to  stand  by  and  defend  the  ship  against  hostile 
and  piratical  attacks ;  and  was  probably  borrowed  from  the 
Roman  law,  in  which  all  the  jurists  seemed  to  concur,  that  con- 
tribution by  all  interested  should  be  made  in  such  a  case.  Si 
navu  a  piratis  redempta  sit,  ServiuSy  Offilius^  et  Labeo  omnet 
coniributre  debere  aiunt.^  I  need  not  do  more  upon  this  point  than 
to  refer  to  Lord  Tenterden's  treatise  on  shipping  (Abbott  on 
Shipp.  P.  3,  ch.  8,  ^  14,  p.  357,  and  P.  4,  ch.  3,  <^  1,  p.  458), 
and  Marshall  on  Insurance  (B.  1,  ch.  2,  ^  7,  p.  544).' 

Cases  of  salvage  are  of  a  kindred  nature ;  and  in  no  instance 
within  my  recollection,  except  of  a  recapture,  has  it  ever  been 
contended,  that  the  seamen's  wages  were  to  contribute  towards 
the  salvage.  Yet  a  decree  of  salvage  may  occasion  a  loss  of  a 
moiety  of  the  value  of  ship,  cargo,  and  incidentally  of  the 
freight  also.   Now,  I  cannot  but  think,  that  if  any  rule  had  been 


>  Dig.  Lib.  14,  tit.  2, 1.  2,  §  3, 1  Valio  Comm.  Lib.  3,  tit.  4,  art.  20, 
p.  752. 

*  See  also  cases  in  the  American  Courts,  cited  in  Abbott  on  Shipp.  444, 
not*  (2),  Boston  edit.  1829.    7^  Saratoga,  2  Oallis.  R.  182. 
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established,  that  in  cases  of  freight  partially  lost  or  diminished 
in  the  course  of  the  voyage  by  maritime  accidents  or  perils,  a 
deduction  is  to  be  made  pro  rata  from  the  seamen's  wages,  there 
must  have  be^n  some  clear  and  decisive  evidence  of  the  exist- 
ence of  the  rule,  either  by  judicial  decisions,  or  by  settled 
usages,  considering  that  a  vast  variety  of  cases  must  have  arisen, 
to  which  it  was  applicable,  many  of  which  must  have  under- 
gone a  full  consideration  in  courts  of  justice.  The  total  silence 
of  the  books,  under  such  circumstances,  is  peculiarly  expressive  ; 
and  the  total  absence  of  any  known  and  fixed  usage,  affords  no 
mean  corroborative  proof,  that  there  is  no  such  rule.  It  is  this 
consideration,  that,  upon  further  reflection,  has  greatly  shaken  my 
confidence  in  the  original  opinion,  which  I  entertained  upon  the 
subject. 

Let  us  put  a  case  of  very  common  occurrence,  where,  in 
the  course  of  the  voyage,  there  has  been  a  partial  loss  of  cargo 
by  a  peril  of  the  seas.  In  such  a  case,  has  there  ever  been  a 
reduction  of  the  seamen's  wages,  when  the  remaining  freight 
has  been  more  than  sufficient  to  pay  the  entire  wages  due  on  the 
voyage,  and  the  voyage  has  been  completely  performed  ?  If 
there  has  not  been,  then  it  would  be  difficult  to  show  any  ground, 
upon  which  any  deduction  can  be  properly  made  in  the  present 
case ;  for  at  most,  it  amounts  but  to  a  partial  loss  of  the  cargo 
and  freight  during  the  voyage.  No  case  can  be  found,  as  I  be- 
lieve, in  which  any  such  deduction  has  been  recognised  by  any 
court  of  justice  ;  and  no  general  usage  by  the  custom  of  mer- 
chants, allowing  the  deduction,  has  been  referred  to  at  the  argu- 
ment, or  has  been  asserted  to  exist.  What,  then,  is  the  proper 
conclusion  to  be  drawn  from  this  universal  silence  in  our  courts 
of  justice,  and  in  the  maritime  adjustments  of  wages  ?  Cer- 
tainly, it  would  seem  to  be,  that  the  maritime  law  has  never 
been  supposed  to  authorize  any  such  deduction,  since  the  oc- 
casion to  apply  it  must  have  been  of  almost  daily  occurrence  in 
our  own  extensive  navigation,  as  well  as  that  of  the  commercial 
nations  of  Europe. 


OCTOBER  TERM,  1837.  Q3 

Pitman  v*  Hooper. 

I  have  made  some  researches  into  the  jurisprudence  of  the  most 
commercial  of  the  nations  of  continental  Europe ;  and  though 
these  researches  have  not  led  me  to  a  very  definite  and  positive 
result,  yet,  as  far  as  I  have  been  able  to  ascertain,  no  such  rule 
of  deduction  is  any  where  known  to  exist ;  and  the  presumptions 
irora  the  doctrines  in  other  cases  seem  all  the  other  way. 

In  cases  of  general  average,  it  seems  generally  held,  that  the 
seamen's  wages  do  not  contribute,  except  in  the  case  of  ransom. 
This  is  positively  stated  in  the  Ordinance  of  Louis  the  14th,  art« 
20,  on  this  subject,  (1  Valin  Comm.  Lib.  3,  tit.  4,  art.  20,  p. 
752),'  as  the  law  of  France ;  and  this  seems  the  general  rule 
adopted  in  the  maritime  states  of  the  Continent.  In  cases  of 
shipwreck  the  seamen  are  entitled  to  be  paid  their  full  wages 
out  of  the  remains  of  the  ship  ;  and  if  they  are  insufficient,  thea 
out  of  the  freight  of  the  cargo  which  has  been  saved.  The  Ian* 
guage  of  the  Ordinance  of  Louis  the  14th,  art.  9,  on  this  sub- 
ject, seems  to  be  somewhat  equivocal ;  and  would  seem,  at  first 
view,  to  point,  not  to  the  full  wages,  but  only  to  pro  rata  wages,  in 
proportion  to  the  freight  received.  S*il  n'y  a  que  its  merchandi- 
ses sauveesj  Us  matelotSy  meme  ceux  engages  au  fret,  seroni 
payes  de  leurs  loyers  par  le  maitre  a  proportion  du  fret,  qu*il 
recevra.  But  Valin  manifestly  understands  this  to  mean,  that 
they  shall  be  paid  their  full  wages  out  of  the  freight  for  the  part 
of  the  voyage  peribrraed,  as  far  as  the  freight  will  go ;  (1  Valin 
Coram.  Lib.  3,  tit.  4,  art.  9,  p.  703).  And  Pothier  adopts  the 
same  doctrine :  for,  commenting  on  the  article,  he  says ;  The 
mariners,  as  well  those,  who  are  hired  by  the  voyage,  as  those, 
who  are  hired  by  the  month,  may  pay  themselves  out  of  the 
fireight  (se  venger  du  fret)  for  their  lost  wages,  and  they  may 


'  Jacobsen's  Sea  Laws,  p.  155. 

'  See  Stevens  and  Benecke  on  Average,  by  Phillips,  218.  Id.  251.  I 
Emerig.  Assur.  eh.  12,  §  42,  art.  7,  p.  624,  625.  Edit,  of  fioulay  Paty, 
1827. 
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entirely  exhaust  the  freight  for  the  payment  of  their  wages. 
But  those,  who  are  hired  by  the  freight,  (that  is,  those,  who  are 
to  have  a  part  of  the  freight  in  lieu  of  wages)  can  only  claim 
from  the  freight  the  part,  which  they  ought  to  have  according  to 
their  agreement  (Pothier,  Trait^  du  Louage  des  Matelots,  art. 
186).  And  in  case  of  shipwreck,  it  is  very  clear,  that  the  same 
Ordinance  allows  a  freight  pro  rata  only  on  the  cargo  saved ;  as 
indeed,  was  the  rule  in  the  Consolato  del  Mare.'  Now,  I  think, 
that  it  can  scarcely  be  doubted,  that  this  Ordinance  embodies,  in 
general,  the  principles  of  maritime  law  recognised  at  the  time 
when  it  was  promulgated.  The  modern  French  Code  seems  to 
have  recognised  the  same  rule;  and  its  commentators  have 
adopted  a  similar  interpretation  (Code  de  Commerce,  art.  259).' 
If,  in  cases  of  shipwreck,  the  seamen's  wages  are  not  to  abate  in 
proportion  to  the  diminution  of  freight,  there  would  seem  to  be 
but  little  reason  to  suppose,  that  they  were  liable  to  a  deduction 
pro  raid  in  case  of  loss  of  a  part  of  the  freight  from  any  other 
accident  in  the  voyage.  I  have  not  been  able  to  find,  that  any 
such  case  is  specially  provided  for,  in  that,  or  in  any  other  Ordi* 
nance  of  any  commercial  nation.  There  are  one  or  two  pas- 
sages in  the  Consolato  del  Mare,  which  speak  of  the  mariner's 
wages  being  diminished  in  proportion  to  the  diminution  of 
freight ;  but  they  furnish  no  general  rule  in  a  case  like  the  pres- 
ent. One  of  them  is  a  case  of  a  voluntary  allowance  by  the 
master  to  the  shipper  of  a  part  of  the  freight,  where  it  is  said, 
that  the  seamen's  wages  should  also  abate  in  proportion ;  a  doc- 
trine hardly  tenable  at  this  day.' 

The  only  case  bearing  upon  this  subject  in  English  jurispru- 


>  Vnlin  Comm.  Lib.  3,  tit  3,  art.  21,  22,  p.  664,  665.  Consolato  del 
Mare.  ch.  101,  [196],  Pardessus's  edition. 

'  See  Sautayni  Code  de  Commerce  expliqu^,  p.  170. 

'  Consolato  del  Mare,  ch.  59,  [104],  Pardessus'  edit.  p.  108.  See  also 
Id.  ch.  95,  [140],  p.  131. 
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deuce,  which  has  been  cited  at  the  bar,  is  the  anonjraoas  case 
in  2  Shower  R.  291  [283],  where  it  is  asserted  to  have  been 
held  at  Nisi  Prius  by  Lord  Chief  Justice  Saunders,  that  freight 
is  the  mother  of  wages ;  and  wheresoever  freight  is  due,  wages 
are  also ;  and  that  advance  money,  paid  before,  if  in  part  for 
(ireight,  and  named  so  in  the  charter  party,  ahhough  the  ship  be 
lost  befiire  it  come  to  a  delivering  port,  yet  the  wages  are  due 
according  to  the  proportion  of  the  freight  paid  before ;  for  the 
fieighters  cannot  have  their  money.     This  report  is  at  best  very 
loose,  and  without   any  special  statement  of  the  (acts,  which 
would  enable  us  to  say,  whether  the  language  attributed  to  the 
Lord  Chief  Justice  was  a  mere  dictum,  or  involved  the  point 
directly  in  judgment.     It  was  held,  too,  at  a  time,  when  the 
prindples  of  commercial  law  were  very  little  understood  in  the 
courts  of  England  ;  and  it  is  not  very  easy  to  reconcile  it  with 
strict  principle.    The  peculiar  contract  between  the  ship-owner 
and  the  shippers  in  regard  to  freight  has  in  general  nothing  to 
do  with  the  rights  of  the  seamen  to  their  wages.    Their  rights 
stand  upon  the  general  grounds  of  maritime  law.    If  freight 
could  be  earned  by  the  common  principles  of  that  law  in  a 
given  case — if  there  was  no  precise,  express  contract,  variant 
fiom  that  law-— the  seamen  would  be  entitled  to  their  wages, 
notwithstanding  the  owner  had  stipulated  tfx  his  freight  upon 
other  contingencies,  and  under  very  different  circumstances/ 
In  short,  his  private  contract  respecting  freight  will  not  vary 
theirs  respecting  wages.    If  he  were  to  stipulate  for  freight  only 
upon  the  successful  termination  of  the  homeward  voyage,  they 
would  still  be  entitled  to  wages  for  the  outward  voyage,  if  suc- 
cessfully performed,  notwithstanding  the  ship  were  lost  on  the 
homeward  voyage.     Upon  the  same  ground,  if  he  were  to  stip- 
ulate for  an  advance  of  freight,  not  to  be  repaid,  whether  the 

>  Abbott  on  Shipping,  Part  iv.  eh.  2,  H)  P-  447, 448. 
VOL.   III.  9 
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voyage  were  performed,  or  not,  that  would  seem  equally  to  be  a 
matter,  with  which  the  seamen  have  no  concern ;  for  their  title 
would  seem  to  depend  upon  the  common  right  to  freight  earned 
by  the  due  performance  of  the  voyage.  Besides  ;  in  the  ordi- 
nary cases  of  freight  paid  in  advance^  I  do  not  understand,  that 
if  the  voyage  is  not  performed,  the  owner  can,  without  an  ex- 
press stipulation  to  the  purpose,  retain  it ;  but  the  shipper  is 
entitled  to  recover  it  back.'  This  is  certainly  the  doctrine  of 
foreign  jurists  ;  and  it  stands  approved  by  the  judgment  of  the 
Supreme  Court  of  New  York,  in  Watson  v.  Duykinck^  (3  John. 
R.  335),  and  by  the  Supreme  Court  of  Massachusetts  in  Griggs 
v.  Austin,  (3  Pick.  R.  20).  I  am  aware,  that  some  of  the 
English  cases  look  the  other  way  ;  and  wbile  they  seem  to  ad- 
mit the  doctrine,  fritter  it  away  upon  very  nice  distinctions.* 
This  point,  however,  it  is  not  necessary  for  me  now  to  decide. 
But  I  specially  refer  to  the  case  of  Watson  v.  Duykinck,  be- 
cause in  delivering  the  opinion  of  the  Court,  Mr.  Chief  Justice 
Kent  treated  the  case  in  2  Shower  R.  283  [291],  as  of  very 
little  authority  ;  and,  although  it  is  cited  by  Lord  Tenterden 
(Abbott  on  Shipping,  Part  iv.,  ch.  2,  <^  4,  p.  447),  it  is  drily 
stated,  without  any  auxiliary  authority  or  comment  to  support  it. 
It  is  also  cited  in  the  same  way  by  Mr.  Chancellor  Kent,  in  his 
Commentaries  (vol.  iii.  p.  191,  3d  edit.)     It  seems  to  me,  that 


^  See  the  opinions  of  foreign  jurists,  and  especially  of  Cleirac,  Valio, 
Pothier,  Roccus,  Straccha,  and  Loccenius,  cited  in  the  note  (1)  to  the 
American  edition  of  Abbott  on  Shipping,  277,  (1829).  See  also  1  Valin 
Comm.  p.  661,  and  the  authorities  cited  in  3  John.  R.  339,  340. 

'  See  also,  on  this  point,  MassUer  v.  BulUr,  1  Camp.  R.  84 ;  GtUon  v. 
SimpkxnSy  4  Camp.  R.  241 ;  Blakey  v.  Dixon,  2  Bos.  &  Pull.  R.  321 ; 
Manfeld  v.  Maitland,  4  Bam.  &  Aid.  R.  582 ;  />e  Selvale  v.  KendaU,  4 
Maule  &  Selw.  R.  37;  Tasker  v.  Scott,  6  Taunt.  R.  234;  Andreas  v. 
Moorhouse,  5  Taunt.  R.  435.  Most  of  these  cases  are  very  ably  com- 
mented on  by  Mr.  Chief  Justice  Parker,  in  delivering  the  opinion  of  the 
Court  in  Griggs  v.  Austin,  3  Pick.  R.  20. 
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this  case  is  at  variance  with  the  general  law,  which  governs  the 
claim  of  wages.  That  depends  not  at  all  upon  the  particular 
contract  of  the  owner,  as  to  the  freight  for  the  voyage  but 
upon  general  principles.  The  contract  of  the  owner  respecting 
freight,  is  strictly  res  inter  alios  acta ;  of  which  the  searaen  are 
neither  to  take  the  disadvantages,  nor  the  benefits,  unless  they 
are  direct  parties  to  its  stipulations,  and  make  their  own  rights 
dependent  upon  it.  It  might  just  as  well  be  maintained,  that,  if 
the  owner  should  insure  the  freight,  the  seamen  would,  in  case 
of  a  total  loss  of  freight,  recover  their  wages,  because  he  was  in- 
demnified thereby  ;  and  so  in  effect  received  freight.  Yet  we 
all  know,  that  such  a  doctrine  is  wholly  indefensible.* 

A  passage  has  also  been  cited  from  Mr.  Chancellor  Kent's 
Commentaries  (vol.  iii.  p.  192),  in  which,  after  referring  to  the 
doctrine,  that  wages  are  payable  after  a  capture  and  condemna- 
tion, if  there  has  been  a  final  decree  of  restitution  upon  an  ap- 
p^,  and  freight  allowed  in  damages,  he  has  added ;  ^^  So  in  the 
case  of  shipwreck,  if  any  proportion  of  freight  be  paid  for  the 
cargo  saved,  wages  of  seamen  are  to  be  paid  in  the  same  pro- 
portion." No  authority  is  cited  for  this  position  ;  and  from  what 
has  been  already  stated,  as  to  wages  in  cases  of  shipwreck,  it 
will  be  found  difficult  to  reconcile  it  with  the  present  admitted 
doctrine,  that,  even  if  no  freight  is  earned,  the  seamen  are  enti- 
tled to  be  paid  their  full  wages  out  of  the  remnants  of  the  ship. 
The  foreign  law,  as  we  have  seen,  contemplates  no  reduction  in 
the  very  case  put  by  the  learned  Chancellor. 

The  case  of  Lewis  v.  The  Elizabeth  and  Jane,  (7  Amer. 
Jur.  30),  before  the  learned  judge  of  the  District  Court  of 
Maine,  has  also  been  relied  on  at  the  argument  by  the  defend- 
ant's counsel,  to  defeat  the  claim  for  full  wages.     I  can  find  no 


^  See  Abbott  on  Shipping,  Part  iv.,  ch,  3,  ^  1,  note  (1)  to  American 
edition  of  1829,  and  cases  there  cited. 
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sufficient  warrant  in  that  opinion  to  support  the  argument  The 
principal  point  there  was,  whether  the  seamen  were  entitled  to 
their  wages  for  the  voyage,  the  vessel  having  been  by  them 
abaodooed  as  a  derefict  at  sea  before  the  end  of  the  voyage  ^ 
and  having  been  brought  into  port  by  other  salvors,  and  restored 
on  salvage  to  the  owners  of  the  ressel  and  cargo.  The  learned 
jodge  discussed  that  subject  with  great  ability,  and  came  to  the 
conclusion,  that  the  seamen  were  not  entitled  to  their  wages 
under  such  circumstances.  I  am  not  now  called  upon  to  ex- 
press any  opinion  upon  that  question,  although  it  must  be  said,. 
that  it  is  very  difficult  to  resist  the  cogent  reasoning,  by  which 
his  judgment  is  maintained.  In  that  case  he  merely  glances  at 
the  present  question  in  some  incidental  suggestions,  but  no- 
where affects  to  dispose  of  it. 

It  seems  to  me,  then,  that  this  question  is  feirly  open  to  be 
decided  upon  principle  and  the  analogies  of  the  law,  if  indeed  the 
silence  already  alluded  to  does  not  lead  us  to  a  direct  conclusiqp*. 
Upon  principle  and  the  analogies  of  the  law  (although  at  first  I 
freely  oonfess,  that  I  thought  otherwise),  I  am  satisfied,  that  the 
seamen  are  entided  to  thor  fiill  wages,  since  more  freight  has 
been  in  fact  received  than  is  sufficient  to  pay  them.  Or,  treat* 
ing  this  as  a  ease,  like  the  tabula  in  naufragto^  where  one  third 
only  of  the  ship,  cargo,  and  fieight  have  been  saved  from  the 
eommon  shipwreck,  the  seamen's  wages  attach,  as  a  privileged 
Hen,  to  the  relics  of  the  ship  and  freighL 

Tiiere  are  some  other  considerations,  not  unimportant  in  a  case 
of  this  sort.  In  the  first  place,  there  is  no  hardship  upon  the 
owner  in  such  a  rule ;  for  be  may  indemnify  himself  by  insuring 
tbe  ship  and  freight.  In  the  next  place,  there  would  be  great 
hardship  on  the  other  side  in  an  opposite  rule ;  for  the'policy  of 
the  law  will  not  sufier  the  seamen  to  insure  their  wages.  In 
tbe  next  place,  the  general  principles  of  tbe  contract  of  hire 
entitle  tbe  seamen  to  recover  full  wages  for  their  services  in  all 
cases.      There  are  exceptions  created  by  the  maritime  law,. 
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which  make  them  ortentimes  dependent  upon  the  fate  of  the 
ship  and  freight,  upon  the  grounds  of  public  policy.  Freigbt 
most  be  earned  in  ordinary  cases,  to  found  the  claim  for  wages. 
But  it  is  by  no  means  necessary,  that  it  should  be  a  full  freight ; 
or  that  the  voyage  should  be  beneficial  to  the  owner.  It  is 
incumbent  upon  those,  who  insist  upon  the  exception,  as  extend- 
ing to  the  present  case,  to  show,  that  it  is  the  proper  result  of 
the  policy,  on  which  the  exception  is  founded ;  or  that  some 
positive  authority  has  established  the  rule,  that  the  seamen  must 
contribute  from  their  wages  pro  rata  for  every  partial  loss  of 
freight.  Neither  has  been  shown  ;  or  at  least  neither  has  been 
shown  to  my  satisfaction.  If  the  seamen's  wages  are  nailed  to 
the  last  plank  of  the  ship,  it  seems  to  me,  that  they  are  also  to 
the  last  fragment  of  the  freight.  In  the  former  case  it  is  a  lien 
for  the  full  wages  for  the  voyage.  In  the  latter  it  seems  to  me, 
that  the  same  principle  must  govern.  The  case  of  Sheppard 
T.  Tay/or,  (5  Peters  R.  675),  treats  the  lien  on  a  ship  and 
freight  as  of  the  same  nature,  and  ordinarily  of  the  same  extent. 
It  would  be  strange^  that  the  owner  should  be  liable  for  the 
whole  wages,  if  he  received  from  the  proceeds  of  the  wreck  of 
the  ship  sufficient  to  pay  them  ;  and  yet,  that  be  should  be  lia- 
ble,  as  receiver  of  the  freight,  for  one  third  only,  although,  the 
freight  were  of  a  far  greater  amount  in  value  than  the  proceeds 
of  the  ship.  It  appears  to  me,  that  the  tnie  principle  in  cases 
of  this  sort  is,  that  if  any  freight  is  saved,  sufficient  to  pay  the 
wages,  it  is  bound  to  the  full  payment  of  them. 

I  cannot  also  but  deem,  that  public  policy  and  the  interests 
of  commerce  are  best  subserved  by  this  course.  For,  if  upon 
every  partial  loss  of  freight  in  a  voyage,  the  wages  of  seamen 
were  to  be  reduced  pro  rcUd,  it  would  operate  a  great  discour- 
agement upon  seamen  to  remain  by  the  ship,  and  to  perform  the 
Yojrage.  If  there  should  be  a  loss  of  half  the  freight  they 
would  lose  half  of  their  wages ;  and  indeed  would  continue  in 
the  service  of  the  ship  in  future  for  half  pay.    Such  a  consid- 
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eratioD  would  tend  to  promote  discoDtent,  indifference  in  the 
discharge  of  duty,  a  disposition  to  desertion,  and  an  unwilling- 
ness to  encounter  perils,  all  of  which  would  be  most  mischievous 
to  the  substantial  interests  of  the  owner.  These  interests  are 
best  promoted  by  holding  out  a  uniform,  if  not  a  high,  premium 
for  diligence,  activity,  enterprise,  and  gallantry  in  the  service  of 
the  ship. 

Upon  the  whole,  my  opinion  is,  that  there  ought  to  be  a  de- 
cree of  full  wages  for  the  voyage.  The  decree  of  the  District 
Court  is  therefore  affirmed,  with  interest  and  costs. 


David  Poor,  in  Equity, 

V. 

Richard  Carleton  and  Others. 

In  common  cases,  it  is  of  coarse  to  dissolve  an  injunction,  if  the  answer  de- 
nies the  whole  merits ;  and  the  plaintiff  will  not  be  permitted  upon  a  motion 
to  dissolve  the  injunction,  to  read  affidavits  in  contradiction  to  the  answer. 
*  It  is  otherwise  in  cases  of  special  injunctions. 

The  continuance  or  dissolution  of  a  special  injunction,  after  the  coming  in  of 
the  answer,  depends  upon  the  sound  discretion  of  the  Court. 

The  answer  must  positively  deny  the  material  facts  of  the  bill,  and  the  denial 
must  be  grounded  on  personal  knowledge,  not  merely  on  information  and 
belief,  in  order  to  support  an  application  to  dissolve  a  special  injunction. 

In  cases  of  irreparable  mischief,  the  dissolution  of  an  injunction  rests  in  the 
sound  discretion  of  the  Court,  whether  applied  for  before  or  after  answer. 
Affidavits  may,  after  answer,  be  read  by  the  plaintiff  to  support  the  injunc- 
tion, as  well  as  by  the  defendant  to  repel  it ;  and  this,  although  the  answer 
contradicts  the  substantial  facts  of  the  biU,  and  the  affidavits  of  the  plaintiff 
are  in  contradiction  of  the  answer.  SemhUf  the  practice  on  this  subject  is 
more  liberal  in  America,  thaft  in  England. 

Sill  in  Equity.     This  was  brought  by  David  Poor,  against 
Richard  Carleton  and  others.     It  asserted  a  joint  interest  in 
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Poor  and  one  Isaac  Carleton,  of  whom  the  defeDdants  id  the 
present  case  are  the  legal  representatives,  in  a  certain  ship  called 
the  Boston  ;  that  the  ship  was  built  and  sailed  on  joint  account ; 
and  that  it  was  afterwards  seized  and  detained  in  Naples,  and 
subsequently  sold. 

'^  That  since  the  decease  of  said  Carleton,  under  and  by  virtue 
of  a  treaty  duly  concluded  between  the  government  of  the 
United  States  and  the  king  of  Naples,  certain  indemnification  was 
and  IS  provided  to  be  paid  to  the  citizens  of  the  United  States, 
whose  property  had  been  unlawfully  seized  and  detained  or  other- 
wise illegally  disposed  of,  in  the  manner  in  said  treaty  set  forth — 
and  that  by  virtue  of  said  treaty,  and  under  the  provisions  thereof, 
your  orator  and  the  represehtatives  and  heirs  of  said  Carleton, 
had  jointly  and  equally  a  large  and  just  claim  for  iudemnifica- 
tioD,  for  the  detention,  injury  and  loss  of  freight,  and  damages 
consequent  thereon,  of  said  ship  and  cargo  at  said  Naples  afore- 
said— and  that  said  defendants,  the  said  Richard  Carleton,  Isaac 
Carleton,  Charles  Carleton,  and  one  Eben  Wheaton,  of  New 
York,  a  citizen  of  the  State  of  New  York — without  the  privity 
of  your  orator,  and  claiming  to  be  the  heirs  at  law  of  said  Isaac 
Carleton  deceased,  did  make  claim  and  apply  to  certain  commis* 
sioners,  appointed  by  said  United  States,  to  ascertain  and  settle 
the  claims  of  the  citizens  of  the  United  States,  under  said  treaty, 
to  have  allowance  and  award  made  to  them,  the  said  defendants 
and  said  Eben,  of  the  full  and  whole  amounts  of  damage  and  injury 
sustained  by  the  seizure  and  detention  of  said  vessel  and  cargo,  as 
aforesaid — and  did  then  and  there  present  to  said  commissioners, 
the  register  of  said  vessel,  so  made  as  aforesaid,  in  the  sole  name  of 
said  Carleton,  deceased,  as  evidence  that  said  vessel  was  the  sole 
property  of  him  the  said  Carleton,  whose  sole  heirs  said  defend- 
ants and  said  Eben  claimed  to  be,  and  thereupon  such  proceed- 
ings were  had,  that  said  commissioners  relying  upon  said  register 
as  evidence  of  the  sole  ownership  by  said  Carleton,  deceased, 
of  said  ship,  did  allow  and  award  to  said  defendants  and  said 
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Eben,  a  large  sum  of  moDey,  for  and  oa  account  of  the  seizure 
and  detention  of  said  vessel  and  cargo,  as  aforesaid— and  there- 
upon, pursuant  to  law  in  that  case  made  and  provided,  the  Sec- 
retary of  the  Treasury  of  said  United  States,  did  thereafterwards, 
pursuant  to  said  award,  issue  to  said  defendants  and  said  Eben, 
certain  certificates,  purporting  to  contain,  that  said  defendants 
and  said  Eben,  were  entitled  to  be  paid,  and  that  they  and  their 
assigns  should  be  paid  out  of  the  moneys  received  under  said 
treaty,  in  certain  proportions  or  specified  sums,  the  amount  of 
nine  thousand,  four  hundred  and  thirty  dollars  and  eighty  cents. 
And  your  orator  further  shows,  that  said  defendants  and  said 
Eben  have  received  said  certificates  and  now  hold  the  same, 
and  that  your  orator  was  justly,  equitably,  and  in  good  con- 
science, entitled  to  have  received  and  been  allowed  and  awarded 
one  full  moiety  or  half  part  of  the  amount  so  awarded  to  the 
defendants  and  said  Eben,  and  that  said  certificates,  or  one 
moiety  thereof  in  amount,  and  one  moiety  of  all  sums  by  said 
defendants  and  said  Eben,  or  either  of  them,  that  have  been  or 
shall  be  received  under  and  by  virtue  of  said  award  and  certifi- 
cates, has  been  and  will  be  received  by  said  defendants  and  said 
Eben  in  trust  for  your  orator,  as  jointly  and  equally  interested 
with  said  Carleton,  deceased,  in  said  vessel,  her  freights  and 
earnings." 

The  bill  concluded  with  a  prayer  for  a  writ  of  injunction  to 
the  defendants,  restraining  them,  and  each  of  them,  from  any 
and  all  alienations,  transfers,  assignments  or  other  disposition  of 
the  said  certificates,  as  also  from  any  collection  the  receiving  by 
them,  or  either  of  them,  or  any  person  in  their  behalf,  of  any 
sums  of  money,  payable  under  or  by  virtue  of  the  said  certifi- 
cates. 

Upon  the  coming  in  of  the  answer,  Sprague^  for  the  defend- 
ants, moved  to  dissolve  the  injunction,  which  had  been  granted 
to  restrain  the  defendants  from  disposing  of  the  certificates  of 
the  stock  stated  in  the  bill,  and  receiving  any  instalments  of 
money  due,  or  payable  thereon. 
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The  motion  was  resisted  by  Bariletiy  for  the  plaiDtiff,  who 
filed  certain  affidavits  to  establish  the  utter  insolvency  of  one  of 
the  defendants,  and  the  low  character  and  irresponsibility  of  the 
olber. 

After  the  argument  the  following  opinion  was  delivered  by 
the  Court. 

Stort  J.     The  motion  to  dissolve  the  injunction  granted,  in 
ifais  case,  has  been  made  and  argued  by  the  counsel  for  the 
defendants  upon  the  general  ground,  that  by  the  rules  of  Couits 
of  Equity,  after  the  answers  have  come  b,  denying  the  whole 
equity  of  the  bill,  the  defendants  are  entitled  to  have  the  in- 
junction dissolved.   On  the  other  hand,  the  plaintiff  insists,  that 
the  motion  ought  not  to  be  granted,  upon  the  ground  of  irrepar- 
able mischief;  and  in  support  of  the  argument  he  has  offered 
and  read  certain  depositions  to  establish,  that  one  of  the  princi- 
pal defendants  is  insolvent,  and  another  is  of  low  eharacter, 
indigent,  and  irresponsible,  and  that  the  third  is  a  minor ;  apd 
if  the  certiOcates  of  stock  stated  in  the  bill  are  transferred,  or 
payment  of  the  sums  due  and  recoverable  on  them  is  received 
by  the  defendants,  there  will,  in  the  event  of  the  suit  being 
sustained,  be  an   irreparable  loss  of  the  whole  property  to  the 
plaintiff.     The  defendants    insist,  in  reply  to  this  statement, 
that  the  affidavits  are  not,  in  this  stage  of  the  cause,  admissible, 
for  the  purposes  alleged ;  and  that  if  they  are,  the  case  made 
by  them  of  insolvency,  and  low  and  irresponsible  character,  will 
not  justify  the  Court  in  the  extraordinary  step  of  continuing  the 
present  injunction,  after  such  a  full  denial  by  the  answer  of  the 
whole  equity  of  the  bill. 

In  the  jGirst  place,  let  us  consider  the  ground  of  the  defend- 
ants, as  to  the  right  to  have  the  injunction  dissolved,  upon  the 
coming  in  of  the  answer.  This,  it  is  to  be  observed,  is  not  the 
case  of  the  common  injunction  issued  against  the  defendants  for 
not  appearing,  or  for  not  answering  the  bill  at  the  time  pre- 
VOL.  pi.  10 
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scribed  by  the  practice  of  the  Court.  In  such  cases,  which 
usually  occur  in  bills  to  stay  proceedings  at  law,  it  is  of  course 
to  dissolve  such  an  injunction,  if  the  answer  denies  the  whole 
merits ;  and  the  plaintiff  will  not  be  permitted  to  read  affidavits 
in  contradiction  to  the  answer,  upon  the  motion  to  dissolve  the 
injunction.  This  is  sufficiently  apparent  from  the  statements 
made  by  Mr.  Eden,  in  his  valuable  book  on  Injunctions.  (Eden 
on  Injunct.  88,  108,  109,  118,  326). 

But  the  present  case  is  one  of  a  special  injunction  granted  to 
restrain  the  negotiation  of  the  certiGcates,  and  the  receipts  of 
payment  thereon,  until  the  further  order  of  the  Court.  Now,  in 
such  cases,  there  are  two  points,  which  seem  well  established  in 
practice ;  first,  that  the  dissolution  of  the  injunction  is  not  of 
course  upon  the  coming  in  of  the  answer,  denying  the  merits  ; 
and  secondly,  that,  upon  the  motion  to  dissolve  such  an  injunc- 
tion, the  plaintiff,  under  some  circumstances,  is  entitled  to  read 
affidavits  in  contradiction  to  the  answer,  not  indeed  to  all 
points,  but  to  many  points.  Mr.  Eden  (p.  326)  asserts,  in 
broad  terms,  that ''  there  are  few  points  of  practice,  which  have 
been  more  discussed,  or  which  are  more  satisfactorily  establish- 
ed than  that,  by  which  the  right  of  the  plaintiff  has  been  estab- 
lished, to  read  affidavits  on  the  motion  to  dissolve  in  contradic- 
tion to  the  defendant's  answer."  This  is,  perhaps,  stating  the 
doctrine  more  broadly  than  the  authorities  will  justify. 

The  main  distinctions,  which  seem  supported  by  the  authori- 
ties, or  at  least  by  the  weight  of  authority,  are  these.  In  the 
first  place,  in  cases  of  special  injunctions,  if  the  whole  merits 
are  satisfactorily  denied  by  the  answer,  the  injunction  is  ordi- 
narily dissolved.  But  there  are  exceptions  to  the  doctrine, 
and  these,  for  the  most  part,  are  fairly  resolvable  into  the  princi- 
ple of  irreparable  mischief;  such  as  cases  of  asserted  waste,  or 
of  asserted  mismanagement  in  partnership  concerns,  or  of  as- 
serted violations  of  copyrights,  or  of  patent  rights.  In  cases  of 
this  sort,  the  Court  will  loofc  to  the  whole  circumstances,  and 


OCTOBER  TERM,  1837.  75 

Poor  V.  Carleton,  et  al, 

will  continue  or  dissolve  the  injunction  in  the  exercise  of  a 
sound  discretion.  This  doctrine  is,  as  I  think,  fully  borne  out 
by  Lord  Hardwicke  in  Potter  v.  Chapmany  (Ambler  R.  99 ; 
S,  C.  1  Dick.  R.  146) ;  by  Lord  Talbot,  in  Gibbs  v.  Cole^ 
(3  P.  Will.  R.  255)  ;  by  Lord  Kenyon  in  Strathmore  v.  Bowes, 
(2  Dick.  R.  673 ;  S.  C.  1  Cox  R.  263 ;  2  Bro.  Ch.  R.  88)  ; 
by  Lord  Eldon  in  Norway  v.  Rowe,  (19  Ves.  R.  153)  ;  and 
Peacock  v.  Peacock,  (16  Ves.  R.  49).*  A  doubt  too,  in  point  of 
law,  will  furnish  a  sufficient  ground  against  dissolving  an  injunc- 
lioQ  ;  and  was  so  ruled  in  Maxwell  v.  Ward,  (II  Price  R.  17.) 
lodeed,  Mr.  Chancellor  Kent,  in  Roberts  v.  Anderson,  (2 
John.  Ch.  R.  204),  laid  (fown  the  proposition  generally,  that 
the  granting  and  continuing  of  injunctions  must  always  rest  in 
sound  discretion,  to  be  governed  by  the  nature  of  the  case. 

It  is  true,  that  it  was  said  by  Lord  Eldon,  in  Clapham  v. 
White^  (8  Yes.  R.  36,  37),  that  "  if  the  answer  denies  all  the 
circumstances,  upon  which  the  equity  is  founded,  the  universal 
practice,  as  to  the  purpose  of  dissolving  or  not  reviving  the 
injunction,  is,  to  give  credit  to  the  answer ;  and  that  is  carried 
so  fiu*,  that,  except  in  the  few  excepted  cases,  though  five  hun- 
dred affidavits  were  filed,  not  only  by  the  plaintifiT,  but  by  many 
witnesses,  not  one  could  be  read  as  to  this  purpose."  This  is 
strong  language  ;  but  many  qualifications  must  be  engrafted  on 
it,  as  will  be  manifest  from  the  learned  Chancellor's  own  decision 
in  Peacock  v.  Peacock,  (16  Ves.  R.  49),  and  Norway  v.  Rowe, 
(19  Ves.  R.  144),  on  which  I  shall  presently  comment ;  and, 
indeed,  as  his  own  exceptive  words,  ^^in  the  few  excepted 
cases  "  clearly  import.  I  confess  that  I  should  be  sorry  to  find 
that  any  such  practice  had  been  established,  as  that  a  special 


'  See  also Isaae  ▼.  Humpage,  I  Ves.  jr.  R.  4S27 ;  S.  C. 2  Bro.  Ch.  R.  463 ; 
Mr.  Swanston's  note  to  SmyUu  v.  Smythe,  I  Swanst.  R.  254,  note  (6). 
Wyatt  Pr.  Regist.  236;  Hendis.  Ch.  Pr.  596. 
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injunction  should,  at  all  events,  be  dissolved  upon  the  mere  de* 
nial  by  the  answer  of  the  whole  merits  of  the  bill.  There  are 
many  cases,  in  which  such  a  practice  would  be  most  mischiev* 
ous ;  nay,  might  be  the  cause  of  irreparable  mischief.  The 
true  rule  seems  to  me  to  be,  that  the  question  of  dissolution  of 
a  special  injunction  is  one,  which,  after  the  answer  comes  in,  is 
addressed  to  the  sound  discretion  of  the  Court.  In  ordinary 
circumstances,  the  dissolution  ought  to  be  ordered,  because  the 
defendant  has  prima  facie  repelled  the  whole  merits  of  the 
claim  asserted  in  tl^e  bill.  But  extraordinary  circumstances 
may  exist,  which  will  not  only  justify,  but  demand  the  continu- 
ation of  the  special  injunction.  This,  upon  the  principles  of 
Courts  of  Equity,  which  always  act  so  as  to  prevent  irreparable 
mischieis  and  general  inconvenience  in  the  administration  of 
public  justice,  ought  to  be  the  practical  doctrine  ;  and  I  am  not 
satisfied,  that  the  authorities,  properly  considered,  do  establish  a 
contrary  doctrine.  If  they  did,  I  should  hesitate  to  follow  them 
in  a  mere  matter  of  practice,  subversive  of  the  very  ends  of 
justice. 

Indeed,  there  are  numerous  cases,  which  show  the  gradual 
meliorations  or  changes,  often  silent  and  almost  unperceived^ 
which  have  been  introduced  into  the  practice  of  the  Courts  of 
Equity,  to  obviate  the  inconveniences,  which  experience  has  de- 
monstrated, and  to  adapt  the  remedial  justice  of  these  Courts 
to  the  new  exigences  of  society.  Thus,  for  example,  thirty 
years  ago,  it  seems  to  have  been  thought  by  Lord  Eldon,  that 
an  injunction  to  restrain  the  negotiation  of  a  negotiable  instru- 
ment was  an  extraordinary  interference  of  the  Court,  and  that, 
upon  the  coming  in  of  the  answer,  the  case  stood  exactly  as  if  the 
case  had  been  upon  the  common  injunction  to  stay  proceedings  at 
law.  Berkeley  v.  Brymer,  (9  Ves.  R.  356,  366).  And  the  case 
was  then  thought  distinguishable  from  that  of  an  injunction  grant- 
ed to  stay  waste,  in  which  the  Court  would  interfere,  on  account 
of  the  danger  of  irreparably  mischief,  and  continue  the  injunction 
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to  the  hearing.  But  this  doctrine  has  been  since  completely 
abandoned ;  and  in  Hood  v.  Asior,  (1  Russ.  R.  412),  Liord 
Eldon  himself,  adverting  to  the  supposed  practice,  not  to  inter- 
fere in  cases  of  negotiable  securities  to  prevent  their  negotiation 
said ;  ^'  I  do  not  recollect  such  a  doctrine  to  have  been  at  any 
time  in  my  experience  the  law  of  this  Court.  It  is  true,  that 
applications  for  injunctions  of  the  sort  now  moved  for,  have 
become  much  more  frequent  than  they  were  in  former  days. 
But  the  reason  is,  that  in  the  present  state  and  form  of  the 
transactions  of  mankind,  there  is  an  increased  necessity  for 
them ;  a  necessity,  too,  which  is  not  likely  to  become  less." 
This  last  doctrine  has  been  in  the  fullest  manner  recognised  and 
acted  upon  by  the  Supreme  Court  of  the  United  States.  Os~ 
bom  V.  Bank  of  United  Slates,  (9  Wheat.  R.  738,  845). 

But,  supposing  the  doctrine  were  as  comprehensive^  as  to  the 
dissolving  of  a  special  injunction  on  the  coming  in  of  the  an- 
swer, as  the  counsel  for  the  defendants  has  contended ;  the 
question  occurs,  whether  it  is  applicable  to  all  kinds  of  answers^ 
which  deny  the  whole  merits  of  the  bill ;  or  whether  it  is  appli- 
cable to  such  answers  only,  as  contain  statements  and  denials  by 
defendants,  conusant  of  the  facts,  and  denying  the  allegations 
upon  their  own  personal  knowledge.     It  seems  to  me  very  clear 
upon  principle,  that  it  can  apply  to  the  latter  only.     The  ground 
of  the  practice  of  dissolving  an  injunction  upon  a  full  denial,  by 
the  answer,  of  the  material  facts  is,  that  in  such  a  case,  the 
Court  gives  entire  credit  to  the  answer,  upon  the  common  rule 
in  equity,  that  it  is  to  prevail,  if  responsive  to  the  charges  of 
the  bill,  until  it  is  overcome  by  the  testimony  of  two  witnesses^ 
or  of  one  and  other  stringent  corroborative  circumstances.     But 
it  would  certainly  be  an  evasion  of  the  principle  of  the  rule,  if 
we  were  to  say,  that  a  mere  naked  denial  by  a  party,  who  had 
no  personal  knowledge  of  any  of  the  material  facts  were  to 
receive  the  same  credit,  as  if  the  denial 'were  by  a  party  having 
an  actual  knowledge  of  them.     In  the  latter  pase,  the  conscience 
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of  the  defendant  is  not  at  all  sifted  ;  and  his  denials  must  be 
founded  upon  his  ignorance  of  the  facts,  and  merely  to  put 
them  in  a  train  for  contestation  and  due  proof,  to  be  made 
by  the  other  side.  This  distinction  is  alluded  to,  and  relied  on 
by  the  Supreme  Court  in  darkens  Executors  v.  Van  RaindyJCy 
(9  Cranch  R.  160,  161).*  The  sole  ground,  upon  which  the 
defendants  are  entitled  to  a  dissolution  of  an  injunction  upon  an 
answer,  is,  that  the  answer  in  effect  disproves  the  case  made  by 
the  bill,  by  the  very  evidence  extracted  from  the  conscience  of 
the  defendant,  upon  the  interrogation  and  discovery,  sought  by 
the  plaintiff,  to  establish  it.  But  what  sort  of  evidence  can 
that  be,  which  consists  in  the  mere  negatiou  of  knowledge  by 
the  party  appealed  to  ?  Such  negation  affi}rds  no  presumption 
against  the  plaintiff's  claims  ;  but  merely  establishes,  that  the 
defendant  has  no  personal  knowledge  to  aid  it,  or  to  disprove  it. 
It  is  upon  this  ground,  that  it  has  been  held,  and  in  my  judg- 
ment, very  properly  held,  that  if  the  answer  does  not  positively 
deny  the  material  facts,  or  the  denial  is  merely  from  information 
and  belief,  it  furnishes  no  ground  for  an  application  to  dissolve 
a  special  injunction.  The  cases  of  Roberts  v.  Anderson,  (2 
John.  Ch.  R.  202,  204),  FFard  v.  Van  BokkeUr,  (1  Paige  R. 
100),  The  FuUon  Bank  v.  iVet^;  York  and  Sharon  Canal  Comr 
pany,  (I  Paige  R.  311 ),  Rodgers  v.  Rodgers,  (1  Paige  R.  426), 
are  fully  in  point. 

The  importance  of  this  distinction  is  manifest  in  the  present 
case.  Here,  the  defendants  are  merely  the  heirs  and  represent- 
atives of  the  original  party  (Isaac  Carleton)  deceased  ;  and  the 
original  transactions  detailed  in  the  bill,  and  under  which  the 
plaintiff  asserts  his  title  to  relief,  took  place  from  twenty-eight 
to  thirty  years  ago ;  and  there  is  no  pretence  to  say,  that  any  of 
these  defendants  have  any  personal  knowledge  of  these  transac- 


^  See  also  Hughes  v.  Gamer,  2  Younge  &  Coll.  R.  328. 
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tioDS.  This  is  sufficiently  apparent  from  their  answers.  But 
by  a  certiOcate  of  the  births  of  the  defendants,  which  is  very 
properly  in  the  case  for  the  present  purpose,  it  appears,  that  the 
principal  defendants,  Richard  Carleton  and  Isaac  Carleton,  (the 
other  defendant  being  yet  a  minor)  were,  at  the  time  of  the 
transactions,  so  young  as  to  demonstrate,  that  they  could  have 
DO  personal  knowledge,  Richard  being  then  only  nine  or  ten 
years  old,  and  Isaac  only  two  or  three  years  old.  For  the  pur- 
pose, then,  of  dissolving  the  injunction,  their  answers  cannot  be 
treated  as  competent  evidence  to  repel  the  allegations  of  the 
bill,  or  to  disprove  the  transactions,  on  which  it  is  founded. 

Id  regard  to  the  admission  of  the  affidavits,  there  are  other 
considerations,  which  require  attention.  All  the  affidavits,  ex- 
cept that  of  Josiah  Barker,  are  simply  to  the  point  of  the  insol- 
vency and  indigence  of  the  defendant,  Isaac  Carleton,  and  of  the 
low  character,  intemperance  and  indigence  of  the  defendant, 
Richard  Carlton.  They  satisfactorily,  to  my  mind,  establish  the 
frets,  if  they  are  admissible  in  evidence ;  and  that  they  are  so 
admissible,  I  cannot  doubt,  for  they  are  merely  to  collateral 
matters,  not  touched  by,  or  contradictory  to  the  answers.  Tag- 
gart  V.  Hewhtt,  (1  Meriv.  R.  499),  and  Morgan  v.  Goode^ 
(3  Meriv.  R.  10),  and  other  cases  cited  by  Mr.  Swanston  in 
his  note  to  Smythe  v.  Smythe^  (1  Swanst.  R.  254),  sufficiently 
establish  this  position.'  Without  doubt  the  defendants  are  at 
liberty  to  repel  such  affidavits  by  counter  affidavits  to  the  same 
points ;  for  otherwise  they  might  be  compromitted  by  statements 
which  they  would  have  no  opportunity  to  answer. 

In  regard  to  the  affidavit  of  Barker,  that  is  of  a  very  differ- 
ent character,  and  goes  to  the  proof  of  the  original  transactions 
stated  in  the  bill,  and  is  in  direct  contradiction  to  the  negative 
allegations  in  the  answers.     It  was  not  filed,  when  the  injunc-^ 


'  See  also  Eden  on  Injunctions,  109. 
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tioD  was  obtained ;  but  it  has  been  filed,  since  the  answers  have 
come  in.  Under  these  circumstances  the  question  arises,  whether 
it  is  admissible  to  be  read  on  the  present  motion.  In  cases  of 
the  common  injunction,  it  has  been  .already  stated,  that  after  an 
answer,  denying  the  whole  facts  and  merits,  affidavits  cannot  be 
read  to  contradict  the  answer,  on  the  motion  to  dissolve.  The 
language  of  Lord  Eldon,  in  Clapham  v.  fVhiie  (8  Ves.  R.  35, 
36),  already  cited,  is  full  to  this  purpose.  But  in  cases  of  special 
injunctions,  affidavits,  filed  in  support  of  the  original  injunction, 
may  be  read,  upon  the  motion  to  dissolve  in  contradiction  to  the 
answer,  in  special  cases,  that  is  to  say,  in  cases  of  irreparable 
mischief,  such,  for  example,  as  of  waste.'  But  it  has  been  held 
by  Lord  Eldon,  that  even  in  cases  of  waste,  such  affidavits  are 
not  admissible  to  found  a  motion  for  an  injunction  after  the  an- 
swer (none  having  been  previously  granted)  ;  because,  if  the 
affidavits  are  filed  before  the  answer,  the  defendant  possesses 
an  opportunity  of  explaining  or  denying  the  facts  stated  in  those 
affidavits ;  but  if  the  plaintiff  reserves  his  affidavits  until  after 
the  answer  is  filed,  he  does  not  deal  fairly  with  the  defendant, 
who  is  entitled,  before  answer,  to  be  apprized  of  the  points,  on 
which  the  plaintiff  rests  his  case.'  I  confess  myself  not  so 
strongly  impressed  with  the  force  of  the  reasoning,  as  the  learn- 
ed Judge  seems  to  have  been.  And  it  would  be  very  easy  to 
obviate  the  objection,  by  allowing  the  defendant,  by  his  own,  as 
well  as  other  counter  affidavits,  to  repel  the  statement,  which 
be  has  not,  by  his  answer,  had  an  opportunity  to  meet,  and  ex- 
plain, or  deny. 

There  is  another  qualification  of  the  doctrine,  in  cases  of  irre- 


*  See  Eden  on  Injunctions,  326.  Peacock  v.  Peacock^  16  Ves.  R.  49,50. 
Smytht  V.  Smythc,  1  Swanst.  R.  253,  and  cases  cited  in  note  (b),  ibid. 
JSTorway  v.  Rovot,  19  Ves.  R.  144.  Charlton  y.Paniherf  19  Ves.  H.  149, 
note  (c). 

'  Smythe  v.  Smythe^  1  Swanst.  R.  253. 
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parable  mischief,  and  that  is,  that  though  the  original  affidavits 
roaj  be  read  as  to  other  facts  contradicted  by  the  answer,  they 
cannot  be  read  in  support  of  the  title  of  the  plaintiff,  which  is 
contradicted  by  the  answer.  The  ground  of  this  exception 
seems  to  be,  that  the  Court  ought  not  collaterally  to  decide  upon 
the  title.  So  the  doctrine  was  established  in  Norway  v.  Rowcy 
(19  Ves.  R.  144,  157).  Whether  that  doctrine  stands  upon  a 
satisfactory  foundation,  is  quite  a  different  question.  Upon  gene- 
ral principles,  I  cannot  well  see,  why  the  Court,  to  prevent  irre- 
parable mischief,  may  not,  upon  an  application  to  continue  an 
injunction,  look  to  affidavits  in  affirmance  of  the  plaintiff's 
title,  not  so  much  with  a  view  to  establish  that  title ;  but  to  see, 
whether  it  has  such  a  probable  foundation  in  the  present  stage 
of  the  cause,  as  to  entitle  the  plaintiff  to  be  protected  against 
irreparable  mischief,  if  upon  the  hearing  it  should  turn  out  to  be 
well  founded. 

In  cases  of  irreparable  mischief — and  I  think  the  present  case 
properly  falls  under  that  head,  or  stands  upon  the  same  analogy, 
— ^it  seems  to  me,  that  the  more  fit  course  for  the  due  administra- 
tion of  public  justice  is  to  follow  out  the  suggestions  of  Lord  El- 
don  himself,  in  the  case  of  Peacock  v.  Peacocky  (16  Ves.  R.  51). 
His  Lordship  in  that  case,  which  was  upon  a  motion  respecting 
an  injunction  in  a  case  of  partnership,  said  ;  ^'  With  regard  to 
the  point  of  practice  as  to  reading  affidavits,  this  Court  has  in- 
terfered in  these  cases  of  partnership,  upon  principles,  not  the 
same,  but  analogous  to  those,  on  which  it  interposes  in  the  case 
of  waste.  In  that  instance,  if  the  fact  can  be  maintained,  the 
objection  is  proved  with  very  little  effect,  that  the  parties  may 
proceed,  vieing  with  each  other  by  affidavits  without  end.  The 
Court  does  permit  affidavits,  taking  care  to  prescribe  limits  ac- 
cording to  the  circumstances  of  such  case.''  This,  it  appears 
to  me,  is  the  true  view  of  tlie  matter.  The  admission  of  the 
affidavits,  whether  filed  before,  or  after  the  answer,  whether  they 
are  to  the  title  of  the  plaintiff,  or  to  the  acts  of  the  defendant, 
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although  they  are  contradictory  to  the  answer,  ought  to  rest  in 
the  sound  discretion  of  the  Court,  according  to  the  circumstances 
of  each  particular  case,  without  the  Court's  binding  itself  by  any 
fixed  and  unalterable  rules,  as  to  the  exercise  of  that  discretion. 
This  seems  to  have  been  the  course  which  commended  itself  to 
the  mind  of  that  great  Bkjuity  judge,  Mr.  Chancellor  Kent.* 

I  have  looked  into  the  earlier  practice  of  the  Court  of  Chan- 
cery, in  order  to  satisfy  myself,  whether,  in  all  cases  of  irrepara- 
ble mischief,  the  Court  had  positively  limited  its  own  discretion 
under  all  circumstances,  in  the  manner  supposed  by  the  modem 
authorities.  Mr.  Dickens,  whose  great  experience  in  the  prac- 
tice of  the  Court  has  been  thought  by  Lord  Eldon  to  entitle 
his  opinion  to  great  weight  in  such  matters  (Norway  v.  Rowe, 
19  Ves.  R.  154),  in  reporting  the  case  of  Straihmorev.  BoweSf 
(I  Dick.  R.  673  ;  S.  C.  1  Cox  R.  263 ;  2  Bro.  Ch.  R.  88), 
has,  it  is  true,  given  us  his  view  of  the  practice  in  the  following 
terms.  ''  On  application  to  continue  or  dissolve  an  injunction, 
either  of  course,  or  special,  I  have  always  understood  it  to  be  the 
rule,  that,  though  affidavits  are  not  to  be  read  to  support  the 
plaintiff's  equity,  that  is,  his  right  to  come  into  the  Court,  when 
denied  by  the  defendant's  answer,  yet  in  injunctions  to  stay 
waste,  or  in  the  nature  of  waste,  when  the  waste  is  sworn  to, 
and  upon  which  the  injunction  is  grounded,  is  denied,  the 
Court  will  admit  proof  by  affidavit  in  support  of  the  facts." 
This  passage  seems  certainly  corroborative  of  what  has  been 
supposed  to  be  the  later  general  practice.  Yet  it  is  difficult, 
notwithstanding  Mr.  Dickens's  subsequent  explanations  of  the 
grounds  of  this  practice,  to  perceive,  what  solid  distinction  there 
is,  or  ought  to.  be,  between  admitting  affidavits  as  to  title,  and 
affidavits  as  to  the  facts  of  waste  ;  for  each  of  them  are  equally 
in  opposition  to  the  answer  in  relation  to  the  material  points  of 


>  See  Roberta  v.  ^nderson^  3  John.  Ch.  R.  202,  205.    But  see  East- 
ham  V.  Kirk,  1  John.  Ch.  R«  444. 
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relief.  Mr.  Dickens  at  that  time  also  thought,  that  affidavits  by 
the  defendant,  in  support  of  bis  answer,  were  not  admissible. 
But  Lord  Eldon  considers  the  present  practice  to  be,  or  at  least 
that  it  ought  to  be,  upon  principle,  otherwise.  However,  Lord 
EldoD  does  not  understand  Mr.  Dickens  to  mean  to  assert,  what 
the  passage  above-cited  may  seem,  at  first  sight,  to  import ;  for 
he  says,  in  Norway  v.  Rowe,  (19  Ves.  R.  164),  "  Mr.  Dick- 
ens, however,  did  not  mean,  that  if  there  is,  by  the  answer,  a 
total  denial  of  the  plaintiff's  title  to  stay  waste,  the  plaintiff 
could  not  by  affidavit  assert  his  title,  contradicting  the  answer 
in  that  respect ;"  a  concession,  if  well  founded,  which  removes 
the  statement  of  Mr.  Dickens  out  of  the  present  case.' 

The  truth  seems  to  be,  that  in  cases  of  this  sort,  the  practice 
has  been  shifting  from  time  to  time,  to  meet  the  new  exigences 
of  society  and  the  pressure  of  peculiar  circumstances  ;  and  the 
Court  has  never  suffered  itself  to  be  entrapped  by  its  own  rules, 
so  as  to  interfere  with  the  purposes  of  substantial  justice.  The 
pfactice  in  America  has,  I  believe,  on  this  subject,  become  more 
liberal,  than  it  is  in  England  ;  and  if  it  were  necessary,  I  should 
not  hesitate  to  admit  affidavits  to  contradict  the  answer,  for  the 
purpose  of  continuing  or  even  of  granting  a  special  injunction, 
where  I  perceived,  that,  without  it,  irreparable  mischiefs  would 
arise.  In  the  present  case,  there  are  circumstances,  which 
might  free  me  from  tlie  necessity  of  asserting  so  broad  a  doc- 
trine. But  I  wish  rather  to  dispose  of  the  case  upon  the  general 
ground,  that  the  granting  and  dissolving  injunctions  in  cases  of 
irreparable  mischief,  rest  in  the  sound  discretion  of  the  Court, 
whether  applied  for  before  or  after  answer ;  and  that  affidavits 
may  after  answer  be  read  by  the  plaintiff  to  support  the  injunc- 
tion, as  well  as  by  the  defendant  to  repel  it,  although  the  an- 
swer contradicts  the  substantial  facts  of  the  bill,  and  the  affida- 
vits of  the  plaintiff  are  in  contradiction  of  the  answer. 

The  motion  to  dissolve  the  injunction  is  accordin^y  refused. 

'  See  also  Eden  on  iDJunctions,  p.  328. 


94  MASSACHUSETTS. 


Flagg  V.  Mann,  et  al. 


Henrt  Flago,  in  EqUITT, 

V. 

Samuel  H.  Mann  and  Others. 

CommistioDB  are  not  allowed  to  a  trustee,  who  makes  a  sale  in  violaticm  of  his 

trust. 
A  person,  who  tortiously  sells  the  property  of  another,  without  his  consent,  is 

liable  for  the  full  value  of  it  at  the  time  oif  the  sale  ;  and  this,  even  if  he 

does  not  receive  a  cent  of  the  purchase  money. 
Decretal  order  passed  on  the  Master's  Report 

This  case  came  on  again,  (S.  C.  2  Sumner  R.  486),  to  be 
heard  upon  the  Report  of  the  Master,  which  was  as  follows : 

^^  In  pursuance  of  an  order  bearing  date  at  the  May  term  of  this 
court,  A.  D.  1837,  whereby  it  was  referred  to  me,  to  take  an 
account  of  all  moneys  received  and  paid,  and  expended  in  the 
premises,  which  formed  the  subject-matter  of  the  above-entitled 
cause,  and  especially  to  take  an  account  of  all  moneys  paid  by 
the  said  Mann  for  the  purchases  in  the  said  order  mentioned, 
and  the  expenses  incident  thereto ;  and  also  of  all  the  moneys 
paid  by  the  said  Fuller  to  the  said  Mann,  and  the  times  when 
the  same  were  paid,  &c.,  and  whether,  and  at  what  time  he 
had  notice  of  the  said  Flagg's  equity  and  right  in  the  premises, 
and  what  sums  now  remain  due  from  the  said  Fuller ;  also,  to 
report  upon  any  other  matter  and  thing  which  may  be  neces- 
sary and  proper  to  carry  into  full  effect  the  interlocutory  decree, 
and  especially  in  regard  to  interest,  &c.  &c." 

'<  I  have  been  attended  by  the  solicitors  of  all  the  parties ;  and 
the  solicitors  of  the  said  Mann  and  Fuller,  defendants,  having 
brought  in  before  me  an  account  of  the  respective  sums  paid  by 
the  said  Mann  and  Fuller,  I  have,  in  the  presence  of  the 
solicitors  for  the  plaintiff  and  defendants,  proceeded  to  take  the 
said  accounts  ;  and  I  find  as  follows ; 
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"  First.  Moneys  paid  by  Mann,  he.  On  the  8th  and  9th  of 
August,  183ly  the  said  Mann  paid  to  Samuel  A.  Coburn,  Esq. 
for  tiie  use  of  Walker  and  Fisher,  as  the  price  and  considera- 
tion of  their  deed  to  the  said  Mann  of  their  title  to  the  said 
land,  the  sum  of  ten  thousand  doUars.  On'  the  6th  August, 
1831,  the  said  Mann  paid  to  Luther  Lawrence,  Esq.  for  the 
use  of  the  heirs  of  Polly  Frye,  and  some  other  expenses  inci- 
dent to  the  said  purchase,  the  sum  of  three  thousand  three  Aun- 
ired  and  seventy-Jive  dollars,  being  half  the  price  and  consider- 
boD  of  their  deed  of  their  pretended  title  and  claim  to  the  land 
in  question  in  this  cause,  and  other  adjoining  land  of  equal  ex- 
tent and  value,  claimed  by  Josiah  Wood,  jr.,  and  of  the  ex- 
penses above  referred  to,  the  other  half  of  the  consideration  for 
the  releases  of  the  Frye  heirs,  and  the  expenses  aforesaid  being 
paid  by  John  R.  Adams,  to  whom  the  deeds  of  the  Frye  heirs, 
and  of  Wood  were  made.  On  or  about  the  8th  August,  1831, 
the  said  Mann,  by  release,  conveyed  a  moiety  of  the  premises 
described  in  the  plaintiff's  bill  to  the  said  Adams,  and  Adams 
at  the  same  time  conveyed  one  half  of  the  Wood  lot  to  Mann 
in  exchange  ;  it  being  to  make  them  tenants  in  common  of  the 
whole.     There  was  no  other  consideration. 

"The  said  defendant,  Mann,  further  claimed  to  be  allowed  for 
his  services  in  the  purchase  and  sale  of  the  land  in  question  in 
this  cause,  and  for  his  professional  services  in  the  same  a  com- 
mission o{  Jive  per  cent,  upon  the  sums  paid  for  the  said  land, 
and  upon  the  sum  for  which  the  same  was  sold  to  the  said 
Fuller.     This  claim  I  have  not  allowed. 

"  Second.  Time  when  Fuller  had  notice  of  Flagg^s  equity 
and  right.  In  my  inquiries  under  this  head  I  have  found  that 
the  bill  of  the  present  plaintiff  against  Mann,  Adams  and  Fuller, 
was  filed  in  the  Supreme  Court  of  the  Commonwealth  of  Mas- 
sachusetts, on  the  15th  February,  1832 ;  that  the  subpcena 
was  served  on  all  the  defendants  abovenamed  on  the  16th 
February,  1832,  the  day  on  which  the  deed  from  Richardson 
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to  Flagg  and  Maon  was  recorded  ;  that  the  answers  of  MaDn, 
Adams  and  Fuller,  were  swora  to  on  the  28th  April,  1832 ; 
that  the  bill  in  the  present  suit  was  filed  on  the  28th  October, 
1833«  In  further  proof  of  notice  to  the  said  Fuller  of  Flagg's 
equity  and  right,  Benjamin  Rand,  Esq.,  of  counsel  for  the  plain- 
tiff, referred  to  the  alleged  admissions  in  Fuller's  answers,  in 
the  Supreme  Court  abovementioned,  and  also  in  the  present 
cause,  now  on  the  files  of  this  Court,  and  to  be  found  at  pages 
84  and  118  of  the  printed  book  containing  the  pleadings  and 
proceedings  in  this  cause,  to  which,  for  the  sake  of  convenience, 
reference  is  hereby  made ;  also  to  the  deposition  of  F.  Hobbs, 
on  the  files  of  this  Court,  to  be  found  at  page  188  of  the  printed 
book  above  referred  to.  On  a  survey  of  all  that  has  been 
offered  on  either  side  with  regard  to  this  point,  I  find  that  the 
said  Fuller  had  notice  of  the  plaintiff's  equity  and  right  in  tbe 
premises  on  the  16th  day  of  February,  1832,  being  the  date  of 
the  service  on  him  of  the  subpoena  under  the  plaintiff's  bill  in 
the  Supreme  Court  of  Massachusetts. 

"  Third.  Moneys  paid  by  FuUer  to  Mann,  and  the  times  when 
paid.  On  the  8th  day  of  August,  1831,  the  said  Mann  sold  to 
the  said  Fuller  one  undivided  half  of  the  piece  of  land  in  the 
plaintiff's  original  bill  mentioned,  and  by  him  therein  claimed, 
and  an  undivided  half  of  the  piece  of  land,  adjacent  thereto,  of 
equal  extent  and  value,  and  claimed  by  Josiah  Wood,  jr.  in  bis 
original  bill  now  pending  in  this  Court.  The  consideration  for 
the  undivided  half  of  both  the  said  parcels  was  $54,450,  which 
was  agreed  to  be  paid  by  the  said  Fuller.  Of  the  above  sum, 
the  following  payments  have  been  made  at  the  times  mention- 
ed; viz. 

In  cash,  on  the  delivery  of  the  deed  to  Fuller,  (5000 

By  note  negotiable  at  GO  days,  for  ((5000,  with  interest, 

which  was  paid  at  maturity,  5050 

By  like  note  negotiable,  at  90  days,  for  $4450,  with  in- 
terest, which  was  paid  at  maturity,  4516,75 

The  residue  of  the  said  consideration,  being  $40,000,  was 
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secured  to  be  paid  to  the  said  Mann  by  a  mortgage  of  the  un- 
difided  half  of  both  parcels  of  the  said  land  to  the  said  Maon 
fipom  the  said  Fuller ;  a  copy  of  which  mortgage  is  on  the  files 
of  die  Court,  and  is  also  to  be  found  at  page  330  of  the  printed 
book  abovementioned,  to  which,  for  the  sake  of  convenience, 
reference  is  hereby  made.  No  notes  were  given  for  the  moneys 
mentioned  in  this  mortgage.  On  receiving  the  said  mortgage, 
tbe  said  Mann  gave  to  the  said  Fuller  a  written  covenant  and 
agreement,  (on  the  files  of  this  Court,  a  copy  of  which  will  be 
(bund  at  page  122  of  the  printed  book  abovementioned),  where^ 
by  the  said  Mann  bound  himself  to  release  to  the  said  Fuller, 
and  discharge  from,  the  said  mortgage  parts  of  tbe  premises 
mortgaged,  in  proportion  to  payments  made  therefor;  to  wit, 
that  he  would  make  such  releases,  until  two  acres  had  been 
discharged,  on  being  paid  one  shilling  for  each  square  foot,  and 
ill  tbe  residue  on  being  paid  twenty  cents  for  each  square  so 
released.  Of  the  above  sum  of  ^40,000,  secured  by  the  mort- 
gage abovementioned,  the  following  payments  have  been  made, 
and  endorsed  on  the  mortgage,  at  the  times  mentioned ;  and 
tbe  endorsements  on  the  mortgage  are  as  follows ;  viz. 

October  7th,  1831.  Received  of  Elisha  Fuller,  twentj-eight  handred 
and  twenty-Beven  dollars  and  twelve  cents,  in  part  pay- 

|2837,12  ment  of  the  sum  secured  on  this  mortgage,  and  in  coS'* 

sideration  thereof,  I  did  yesterday  release  to  said  Fuller, 

1€962  3-4  feet.  sixteen  thousand  nine  hundred  and  sixty-two  square  feet 

and  three  quarters,  from  the  incumbrance  of  this  mort* 
gage.  (Signed)  S.  H.  Maun. 

May  2iid,  1632.  Received  five  thousand  seven  hundred  and  fiily-fiver 
dollars  and  seven  cents,  in  part  of  this  mortgage. 

(Signed)  S.  H.  Mann. 

Received  five  thousand  dollars  by  note. 

Received  fifteen  hundred  and  eighty-seven  dollars,  in  part. 

(Signed)  S.  H.  Mann. 

Discharged  58,523  feet  of  land.  May  16. 

Received  four  hundred  and  forty-seven  dollars  and  thirty-one  cents,  by 
note.  (Signed)  S.  H.  Mann. 

Released  18215  feet,  May  24. 


i 
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^^  In  pursuance  of  the  covenant  and  agreement  aboveinention- 
ed,  on  the  part  of  the  said  Mann,  the  said  sums  last  abovemen- 
tioned  were  applied  to  redeem  certain  parts  of  the  premises,  and 
hereinafter  stated  to  be  released  at  the  time  of  the  payment, 
from  the  mortgage  aforesaid  ;  that  these  applications  were  made 
by  three  deeds  of  release,  executed  by  the  said  Mann  to  the 
said  Fuller,  one  bearing  date  October  6th,  133 1,  and  another 
bearing  date  May  16th,  1832;  and  a  third  bearing  date  May 
24th,  1832,  copies  of  which  are  hereto  annexed,  and  marked 
X.  All  the  land  contained  and  described  in  the  two  releases 
first  abovementioned,  belonged  to  that  part  of  the  premises 
claitned  by  Josiah  Wood,  jr.  The  land  contained  and  de- 
scribed in  the  third  release  abovementioned  partly  belonged  to 
the  premises  claimed  by  Josiah  Wood,  jr.,  and  partly  belonged 
to  the  premises  claimed  by  the  present  plaintiff;  but  the  rela- 
tive proportions  which  belonged  to  each  piece,  I  have  had  do 
means  of  determining.  No  other  part  of  the  premises  claimed 
by  the  plaintiff,  Flagg,  has  been  discharged  from  the  mortgage 
abovementioned  ;  and  this  small  portion  was  discharged,  after 
Fuller  had  notice  of  the  plaintiff's  right  and  equity  in  the 
premises. 

"  Fourth.  What  sums  now  remain  due  from  Fuller.  In  en- 
tering* upon  this  inquiry,  it  is  important  to  consider,  that  the 
interest  purchased  by  Fuller  of  Mann,  was  an  undivided  half  of 
two  parcels  ;  one  known  as  the  Wood  lot,  and  the  other  claimed 
by  the  plaintiff;  that  the  consideration  agreed  to  be  paid,  was 
on  account  of  the  two  parcels ;  and  that  the  mortgage  deed  for 
$40,000,  already  mentioned,  applied  to  an  undivided  half  of 
both  parcels. 

^^  It  has  already  appeared,  that  the  whole  consideration  was 
$54,450; — and  that,  of  this  sum,  various  portions  bad  been 
paid  at  different  times.  Taking  into  consideration,  the  several 
sums  already  paid,  and  which  have  been  hereinbefore  men- 
tioned, and  applying  them  to  the  reduction  of  the  principal 
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above  nieutiooed,  and  of  the  interest  thereon  accruing,  according 
to  the  rultf  laid  down  by  the  Supreme  Court  of  the  Common- 
wealth of  Massachusetts,  in  the  case  of  Dean  v.  Williams,  (IT 
Mass.  R.  417),  I  6nd  that  the  said  Fuller,  owes  on  the  mort- 
gage above  mentioned,  the  sum  of  twenty-six  thousand,  one 
hundred  and  sixty-four  dollars  and  fifty-one  cents  ($26,164,51), 
with  legal  interest  ou  the  said  sum  from  May  24th,  1 832. 

'*  I  further  find,  that  the  said  Fuller,  at  the  time  at  which  he 
received  notice  of  the  equity  and  right  of  the  said  Flagg  in  the 
premises,  namely,  on  the  16th  February,  1832,  owed  on  the 
mortgage  above  mentioned,  the  sum  of  thirty -eight  thousand,  three 
hundred  and  eighty  dollars  and  seventy  cents  ($38,380,70), 
with  legal  interest  thereon,  from  the  said  ]6tb  day  of  February, 
1832. 

"  The  foregoing  results  seem  to  exhaust  the  inquiry  with  re- 
gard to  the  sums  still  due  from  Fuller.  Some  further  facts 
have,  however,  appeared  before  me,  to  which,  at  the  request  of 
Henry  H.  Fuller,  Esq.,  I  beg  leave  to  call  the  attention  of  the 
Court ;  though,  in  estimating  the  sums  still  due  from  Fuller,  for 
the  purposes  of  this  inquiry,  I  have  not  regarded  them  as  im- 
portant. 

''  It  appears,  that  on  the  29th  March,  1837,  by  a  contract  of 
that  date  (a  copy  of  which  is  in  the  paper  hereto  annexed), 
between  Josiah  Wood,  jr.,  of  the  one  part,  and  Samuel  H. 
Mann,  John  R.  Adams,  and  the  said  Fuller,  of  the  other  part, 
a  settlement  by  compromise  was  made  of  the  suit  of  Wood 
against  Mann  and  others,  on  account  of  the  parcel  of  land  ad- 
joining that  claimed  by  the  present  plaintiff.  Another  agree- 
ment, bearing  date  on  the  same  29th  March,  1837,  (a  copy  of 
which  is  in  the  paper  hereto  annexed),  was  made  between  the 
said  Mann  and  Adams,  wherein  it  was  agreed  that  thn  said 
Adams  should  pay  the  whole  amount,  which,  by  the  said  com- 
promise, was  stipulated  to  be  paid  to  the  said  Wood,  and  that 
the  said  Mann,  in  order  to  secure  to  the  said  Adams,  the  half 
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of  the  said  sum,  which  ought  to  be  paid  by  the  said  Mann, 
should  assign  the  said  mortgage  of  $40,000,  made  by  the  said  Ful* 
ler  to  the  said  Adams ;  and  that  the  said  mortgage  should,  when 
so  assigned,  be  held  by'Franklin  Dexter,  Esq.,  who  should  not 
deliver  the  same  unto  the  said  Adams,  until  the  said  Mann  and 
Fuller  should  settle  and  adjust  by  themselves,  or  some  referee  or 
referees  by  them  chosen,  the  amount  which  ought  to  be  endorsed 
as  paid  upon  the  said  mortgage,  upon  a  full  hearing  between 
the  said  Fuller  and  Mann,  taking  into  consideration  the  damages 
and  inconvenience  sustained  by  the  said  Fuller,  by  reason  of 
the  suits  of  Wood  and  of  the  present  plaintiff,  and  all  other 
matters  to  be  alleged,  proved  and  considered  between  the  said 
Mann  and  the  said  Fuller,  which  ought  to  reduce  the  amount  to 
be  paid  on  the  said  mortgage  by  the  said  Fuller ;  and  when  the 
said  sum  should  be  agreed  and  ascertained,  it  should  be  endorsed 
upon  the  said  mortgage,  and  should  go  to  reduce  the  amount 
which  should  be  payable  by  the  said  Fuller,  before  the  same 
should  be  dehvered  to  the  said  Adams.  The  said  Fuller  and 
Mann  failing  to  agree  upon  the  amount  which  ought  to  be  en- 
dorsed as  paid  upon  the  said  mortgage,  the  matter  was  referred, 
according  to  the  foregoing  agreement,  to  Seth  Ames,  Samuel 
A.  Coburn,  and  Jonathan  Morse,  2d,  all  of  Liowell,  Esquires, 
who  made  an  award,  wherein  they  decided  that  an  endorsement 
should  be  made  on  the  said  mortgage,  setting  forth  that  the 
whole  sum  secured  thereby  had  been  paid,  except  the  sum  of 
five  thousand  dollars,  which  said  sum  of  five  thousand  dollars, 
should  draw  interest  from  the  day  of  the  making  of  the  said 
award,  which  was  the  18th  April,  1837  ;  and  the  said  Franklin 
Dexter,  Esq.,  in  pursuance  of  the  award  aforesaid,  endorsed 
down  the  said  mortgage  to  the  sum  of  $5000,  with  interest 
from  April  18th,  1837.  (A  copy  of  which  endorsement,  is 
hereto  annexed  and  maiked  B). 

'<  I  have  proceeded  to  ascertain  and  find  the  foregoing  facts 
under  this  head,  at  the  request  of  the  said  Fuller,  and  have 
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hereto  annexed  to  this  report,  at  his  request,  the  state  of  facts 
or  petittoD  (marked  A),  in  which  the  said  facts,  among  other 
matters,  are  set  forth  by  the  said  Fuller.  I  have  not  regarded 
the  said  facts,  and  the  other  matters  mentioned  in  the  said  state 
of  facts  or  petition,  as  having  any  practical  bearing  on  the  points 
of  inquiry  into  which  I  have  been  charged  to  enter,  or  as  affect-* 
iDg  the  sums  which  are  still  due  from  the  said  Fuller  to  the  said 
Mann,  so  far  as  the  rights  of  the  plaintiff  are  concerned  under 
the  decretal  order  of  this  Court. 

**  Fifth.  Interest  on  the  purchase  money,  I  have  found  that 
the  consideration  of  the  undivided  half  of  the  two  parcels  above 
mentioned,  was  $54,450 ;  of  which  $5000  was  paid  in  cash  ; 
^5000  by  a  note  negotiable  at  sixty  days,  with  interest,  which 
was  paid  at  maturity ;  $4450  by  a  note  negotiable  at  ninety 
days,  with  interest,  which  was  paid  at  maturity  ;  the  remainder, 
being  $40,000,  was  secured,  with  interest,  by  mortgage.  1 
therefore,  find  that  the  said  Mann  is  justly  chargeable  with  in- 
terest on  the  purchase  money  above  mentioned. 

"  Sixth.  Moneys  due  to  Flagg  from  Mann,  Deducting  the 
moneys  paid  by  Mann,  on  account  of  the  premises  claimed  by 
the  plaintiff,  pursuant  to  the  decretal  order,  I  find  that  there  is 
due  from  Mann  to  Flagg,  one  half  of  ten  hundred  and  seventy- 
five  dollars,  being  the  balance  which  Mann  received  in  cash  and 
notes  on  the  delivery  of  the  deed  to  Fuller,  over  and  above  the 
consideration  and  expenses  of  the  purchase,  hereinbefore  stated ; 
also  one  half  of  forty  thousand  dollars,  with  legal  interest  on 
both  the  said  sums  from  the  8th  day  of  August,  1831;  to  wit, 
in  the  whole,  twenty  thousand,  five  hundred  and  thirty-seven 
dollars  and  fifty  cents,  with  legal  interest  as  aforesaid. 

"  Exceptions.  The  draft  of  the  foregoing,  being  duly  ex- 
hibited to  the  respective  solicitors  of  the  several  parties,  the 
following  objections  were  made  by  Franklin  Dexter,  Esq.,  of 
counsel  for  the  defendant,  Mann. 

First.  That  the  amount  paid  by  Mann  to  the  Frye  heirs 
was  $3500 ;  and  not  $3375,  as  hereinbefore  found. 
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^^  Sedond.  That  the  Master  disallowed  the  claim  of  6ve  per 
cent,  made  by  Mann  for  commissions  and  professional  services. 

'^  Third.  That  the  Master,  according  to  the  decretal  order, 
should  have  found  to  be  due  from  Mann  to  Flagg,  only  half 
the  balance  of  cash  and  notes  above  mentioned  (^537,50),  and 
that  portion  of  the  amount  received  by  Mann  on  the  mortgage, 
which  was  applicable  to  the  portion  of  the  Flagg  lot,  released 
to  the  proprietors  of  the  locks  and  canals. 

'<  Henry  H.  Fuller,  Esq.,  of  counsel  for  the  defendant,  Fuller; 
objected ; 

'^  That  the  Master  refused  to  take  into  consideration  the  award 
above  mentioned,  and  the  other  matters  therewith  connected,  in 
determining  the  moneys  now  due  from  the  said  Fuller,  so  far  as 
the  plaintiff  is  concerned. 

*'  Charles  Sumner,  Master  in  ChanceryJ' 

The  papers  referred  to  in  the  report,  are  omitted. 

The  question  on  the  validity  of  the  exceptions  was  argued 
by  Dexter,  for  the  defendant,  Mann,  and  by  Rand,  for  the 
plaintiff,  and  by  Washburn  and  Greenleaf,  for  the  defendant, 
Fuller,  who  objected  to  the  report  for  not  taking  into  considera- 
tion the  claims  of  Fuller,  set  forth  in  his  petition  before  the 
Master. 

Stort  J.  I  lay  altogether  out  of  the  case,  the  claims  of 
Fuller,  asserted  in  his  petition.  They  are  not  such,  as  could  in 
this  stage  of  the  cause  come  before  the  Master.  They  consti- 
tute, indeed,  an  equitable  claim,  which  is  to  be  carried  into 
effect,  if  at  all,  by  an  original  bill  by  Fuller  against  Mann,  in 
some  competent  Court  of  Equity.  But  Flagg  has  no  connection 
with  them,  and  if  be  bad,  they  cannot  be  asserted  under  the 
present  bill. 

In  regard  to  the  exceptions  filed  by  Mann,  the  first  is  well 
founded  ;  and  the  error  has  been  corrected  without  objection. 
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In  regard  to  the  second  exception  ;  as  the  conduct  of  Mann 
uoautborized  by  Flagg,  and  the  sale  itself  was  a  construe* 
dve  iraud  upon  Flagg,  I  cannot  perceive  any  ground,  upon  which 
the  claim  of  five  per  cent,  commissions  on  the  sale,  or  any  other 
commission,  can  be  allowed  to  him.  A  trustee,  doing  an  act  in 
violation  of  his  trust  and  duty,  ought  not,  upon  principle,  to  be 
allowed  any  thing  for  his  services.  They  are  not,  in  a  just 
sense,  beneficial  acts  ;  but  must  be  treated  as  torts,  injurious  to 
the  rights  of  the  cestui  que  trust. 

In  regard  to  the  third  exception,  I  think  the  Master's  report 
right.  It  ascertains  the  sum  correctly,  for  which  Mann  is  re- 
spcmsible  to  Flagg,  according  to  the  intent  of  the  original  de- 
cree. The  sale  of  Mann  was,  as  I  have  stated,  a  wrongful  act, 
and  a  constructive  fraud.  By  it  Flagg  has  been  deprived  of 
his  entire  right  in  the  premises  sued  for.  By  the  decree  of  the 
Court,  Flagg  is  compelled  to  receive  the  purchase  money  in- 
stead of  the  lands.  Mann  must  be  deemed  liable  to  Flagg  for 
the  purchase  money.  Flagg  has  not,  by  his  voluntary  election, 
taken  the  obligations  of  the  purchaser  for  the  purchase  money, 
or  adopted  the  acts  of  Mann  in  the  sale.  If  a  man  tortiously 
sells  my  property,  without  my  consent,  he  is  liable  to  me  for 
the  full  value  of  it  at  the  time  of  the  sale,  whether  he  ever  re- 
ceives a  cent  of  the  purchase  money,  or  not. 

But  the  Master's  report  does  not  touch  the  point,  what,  upon 
the  whole  case,  the  final  decree  ought  to  be,  supposing  the 
report  to  be  accepted.  It  seems  to  me,  notwithstanding  this 
liability  of  Mann  to  Flagg,  the  Court  ought  not  to  enforce  the 
rights  of  Flagg  against  him,  until  he  has  exhausted  the  other 
funds,  which  are  within  the  reach  of  the  Court.  Fuller  is  per- 
sonally liable  for  the  unpaid  purchase  money  to  an  amount, 
exceeding  the  amount  due  to  Flagg ;  and  the  land,  purchased 
by  Fuller,  is  subject  to  a  lien  for  the  purchase  money.  I  think, 
therefore,  that  the  final  decree  ought  to  be,  that  Fuller  should 
be  ordered  to  pay  to  Flagg  so  much  of  the  unpaid  purchase 
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money,  as  will  extinguish  Flagg's  demand,  if  he  is  able  to  pay 
it.  If  he  does  not  pay  it  within  a  time  to  be  prescribed  by  the 
Court,  then  the  land,  or  so  much  as  is  necessary  for  the  purpose, 
ought  to  be  sold,  to  pay  the  amount  due  to  Flagg,  under  an 
order  of  the  Court.  If,  upon  the  sale,  there  is  any  deficiency, 
then  Mann  should  be  decreed  personally  to  make  up  that  de- 
ficiency, besides  immediately  paying  to  Flagg  the  sum  of 
$537,50,  admitted  to  have  been  received  by  him,  and  now  in 
his  hands,  as  part  of  the  purchase  money. 

The  decree  for  the  sale  should  also  require  Mann  and  Fuller 
to  join  in  releasing  their  title  to  the  land,  which  should  be  so 
sold,  in  such  manner  and  form  as  the  Master  shall,  and  they 
should,  direct.  Both  of  them  are  to  be  perpetually  enjoined 
against  setting  up  any  title  thereto,  after  the  sale  shall  have  been 
made  and  confirmed  by  the  Court.  Report  accepted. 

A  further  decretal  order  was  passed  for  a  sale  of  the  premises, 
&c.,  8z;c.,  at  the  same  term  ;  as  follows. 

Saturday,  30th  December. 

This  cause  coming  on  again  to  be  heard  before  the  Honora- 
ble Joseph  Story,  Associate  Justice  of  the  Supreme  Court  of  the 
United  States,  and  the  Honorable  John  Davis,  Judge  of  the 
District  aforesaid,  in  the  presence  of  the  counsel  for  the  parties, 
upon  the  Report  of  the  Master,  Charles  Sumner,  Esq.,  to 
whom  it  was  referred  by  a  decretal  order,  heretofore  made,  at 
the  last  May  term  of  the  said  Court,  to  report  upon  the  matters 
in  the  said  decretal  order  mentioned,  and  the  exceptions  taken  to 
the  said  report  on  behalf  of  the  said  Mann  and  Elisha  Fuller, 
respectively,  and  for  further  directions  :  Upon  reading  the  said 
decretal  order  and  interlocutory  decree  heretofore  made  in  the 
said  cause,  the  said  report,  and  the  exceptions  thereto,  and  upon 
debate  of  the  matter,  and  hearing  what  was  alleged  by  the 
counsel  for  the  parties  respectively.  The  said  Court  doth  think 
fit  and  doth  order  and  decree,  that  the  exceptions  aforesaid  to 
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the  said  report,  except  the  first,  which  having  been  allowed  and 
admitted  by  the  parties,  had  been  corrected,  be,  and  the  same 
are  overruled,  as  wholly  insufficient,  and  that  the  said  report, 
and  all  the  matters  and  things  therein  contained,  do  stand  rati- 
fied and  confirmed.     And  the  said  Court  doth  declare,  that 
there  is  due  from  the  said  Mann  to  the  said  Flagg,  for  a  moiety 
of  the   pnrchase-money  for  which  the  moiety  of  the  premises 
mentioned  in  the  said  interlocutory  decree,  were  sold  by  the 
said  Mann  to  the  said  Elisha  Fuller,  after  deducting  from  such 
purchasenmoney,  agreeably  to  the  said  interlocutory  decree,  one 
moiety  of  the  several  sums  paid  by  the  said  Mann  to  Walker  b 
Fbher,  and  the  Frye  heirs  in  the  said  interlocutory  decree  men- 
tioned, for  the  purchase,  assignment,  and  extinguishment  of  their 
interest,  right,  and  title  to  the  same  premises,  and  all  expenses 
incident  thereto,  the  sum  of  twenty  thousand  five  hundred  add 
thirty-seven  dollars  and  fifty  cents,  with  legal  interest  thereon, 
at  six  per  cent.,  to  be  calculated  from  the  eighth  day  of  August, 
in  the  year  of  our  Lord  eighteen  hundred  and  thirty-one,  the 
time  of  the  said  sale  of  the  said  Mann  to  said  Elisha  Fuller, 
until  the  same  shall  be  fully  paid  and  satisfied  unto  the  said 
Flagg.    And  the  said  Court  doth  further  declare,  that  inasmuch 
as  it  appears  that  the  said  Mann,  at  the  time  of  the  said  sale  by 
him  to  the  said  Elisha  Fuller,  did  receive  from  the  said  Elisha 
Fuller  in  cash  and  promissory  notes,  which  were  soon  after- 
wards paid  to  the  said  Mann,  with  interest  thereon  until  pay- 
ment, as  a  part  of  the  purchase-money  npon  the  said  sale,  more 
than  sufficient  to  reimburse  to  him,  the  said  Mann«  all  the  xno- 
neys  paid  by  him  to  the  said  Walker  and  Fisher  and  the  said 
Frye  heirs,  and  the  said  incidental  expenses  ;  by  the  sum  of  one 
thousand  and  seventy-five  dollars ;  the  said  Mann  is  liable  to 
pay  immediately  to  the  said  Flagg  one  moiety  thereof,  namely, 
the  sum  of  five  hundred  and  thirty-seven  dollars  and  fifty  cents, 
with  interest,  to  be  calculated  thereon  at  six  per  cent.,  from  the 
^d  eighth  day  of  August,  in  the  year  last  aforesaid,  until  the 
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same  shall  be  fully  paid  and  satisfied  to  the  said  Flagg ;  the 
same  being  a  part  of  the  said  sum  of  tweoty  thousand  five  hun- 
dred and  thirty-seven  dollars  and  fifty  cents  and  interest.  And 
the  said  Court  doth  further  declare,  that  inasmuch  as  it  appears, 
that  the  said  Elisha  Fuller  was  liable  for,  and  there  was  due 
from  him  to  the  said  Mann,  after  the  said  Elisha  Fuller  had  full 
notice  of  the  claim  and  equity  of  the  said  Flagg  in  and  to  the 
said  premises  as  a  part  of  the  purchase-money  aforesaid  unpaid, 
a  sum  exceeding  the  residue  of  the  said  sum  of  twenty  thousand 
five  hundred  and  thirty-seven  dollars  and  fifty  cents,  and  inter- 
est thereon,  to  be  calculated  as  aforesaid,  there  was  and  is  a  lien 
upon  the  said  moiety  of  the  said  premises  for  the  purchase-money 
unpaid  as  aforesaid,  to  the  benefit  whereof  the  said  Flagg  is  en- 
titled, so  far  as  it  may  be  necessary  to  secure  the  payment  of 
the  said  residue,  that  is  to  say,  the  sum  of  twenty  thousand  dol- 
lars, and  the  interest  thereon  at  six  per  cent.,  to  be  calculated 
from  the  said  eighth  day  of  August,  in  the  year  last  aforesaid, 
until  the  same  shall  be  paid  and  satisfied  unto  the  said  Flagg ; 
and  that  the  said  Elisha  Fuller  on  account  of  the  said  unpaid 
purchase-money,  is  liable  to  pay  to  the  said  Flagg  so  much 
thereof  as  may  be  necessary  to  satisfy  unto  the  said  Fla^g  the 
sum  last  mentioned,  and  interest  to  be  calculated  thereon  as 
aforesaid.  And  the  said  Court  doth  further  declare,  that  in 
case  the  said  Elisha  Fuller  shall  fail  to  pay  to  the  said  Flagg 
the  said  sum  last-mentioned,  with  interest  thereon,  to  be  calcu- 
lated as  aforesaid  from  the  said  eighth  day  of  August  until  pay- 
ment thereof  as  aforesaid,  within  the  time  hereinafter  mention- 
ed, the  said  moiety  of  the  said  premises,  or  so  much  thereof  as 
may  be  sufficient  therefor,  ought  to  be  sold  under  the  order  and 
decree  of  this  Court ;  and  the  proceeds  thereof,  after  deducting 
all  incidental  charges  and  expenses  of  such  sale,  applied  towards 
the  payment  to  the  said  Flagg  of  the  said  sum  last-mentioned, 
and  interest,  to  be  calculated  thereon  as  aforesaid,  before  the 
said  Mann  shall  be  required  to  pay  any  part  of  the  said  last- 
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iDeDtioned  sum  and  interest  thereon  as  aforesaid ;  and  in  case 
the  net  proceeds  of  such  sale  shall  be  insufficient  to  pay  and 
satisfy  the  said  last-mentioned  sum  to  the  said  Flagg,  the  said 
Mann  ought  thereupon  to  be  required  immediately  to  pay  and 
satisfy  unto  the  said  Flagg  such  sum  as  may  be  wanting,  to 
supply  ^uch  deficiency  :  and  the  said  Court  doth  order  and  de- 
cree, that  the  said  Elisha  Fuller,  on  or  before  the  first  Wednes- 
day of  June  next,  do  pay  and  satisfy  unto  the  said  Flagg  so 
mucii  of  the  said  purchase-money  unpaid  as  aforesaid,  as  will 
be  sufficient  to  satisfy  unto  the  said  Flagg  the  said  sum  of  twen- 
ty thousand  dollars,  and  interest,  to  be  calculated  thereon  as 
aforesaid,  from  the  said  eighth  day  of  August,  in  the  year  of  our 
Lord  eighteen  hundred  and  thirty-one,  until  payment  as  afore- 
said ;  and  that,  if  the  said  Fuller  shall  fail  to  pay  the  same 
sum  and  interest  to  the  said  Flagg  on  or  before  the  said  first 
Wednesday  of  June  next,  the  said  moiety  of  the  said  premises 
be  sold  thereupon,  immediately,  by  one  of  the  Masters  of  this 
Court,  under  the  order  and  decree  of  this  Court,  he  giving 
due   notice  of  such  sale  in  one  or  more  public  newspapers, 
fourteen  days  at  least  before  the  day  appointed  for  such  sale, — 
and  that  the  proceeds  of  such  sale,  after  paying  therefrom  all 
incidental  charges  and  expenses  thereof,  be  applied  towards  the 
payment  and  satisfaction  to  the  said  Flagg  of  the  said  sum 
last-mentioned,  and  interest  to  be  calculated  thereon  as  afore- 
said ;  and  that  the  said  Mann,  E^lisha  Fuller,  and  all  proper 
parties,  as  the  Master  shall  direct,  do  join  in  releasing  all  right, 
title,  and  interest  in  the  said  moiety  of  said  premises,  or  so 
much  thereof  as  may  be  sold  as  aforesaid,  upon  the  confirmation 
of  such  sale  by  this  Court ;  and  that  they  be  enjoined  there- 
upon, perpetually,  against  setting  up  any  title  or  claim  thereto. 
And  the  said  Court  doth  furtlier  order  and  decree,  that,  if  the 
net  proceeds  of  such  sale  shall  be  insufficient  to  pay  and  satisfy 
to  the  said  Flagg  the  said  sum  last-mentioned,  and  the  interest 
thereon^  to  be  calculated  as  aforesaid,  the  said  Mann  do,  within 
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thirty  days  immediately  after  the  con&rmation  of  such  sale,  pay 
and  satisfy  to  the  said  Flagg  such  sum  as  shall  be  then  wanting 
to  supply  such  deficiency.  And  the  said  Court  doth  further 
order  and  decree,  that  the  said  Mann,  within  thirty  days  from 
the  date  of  this  decree,  do  pay  and  satisfy  unto  the  said  Flagg, 
the  said  sum  of  five  hundred  and  thirty-seven  dollars  und  fifty 
cents,  and  interest  thereon,  to  be  calculated  from  the  said  eighth 
day  of  August,  in  the  year  aforesaid,  until  payment  thereof* 
And  all  further  orders  and  decrees  in  the  premises  are  reserved 
for  the  further  order  of  the  Court. 

The  object  of  postponing  the  sale  to  so  late  a  period,  was  to 
avoid  the  disadvantages  of  a  sale  arising  from  the  extreme 
pressure  and  the  commercial  embarrassments  of  the  times  ;  and 
to  bring  the  whole  matter  before  the  Court  during  its  next  term, 
if  any  exigencies  should  require  any  variation  or  alteration  of 
the  decree. 


Joseph  Gass,  in  Equity,  v,  Abner  P.  Stinson. 

The  general  rale  at  law  is,  that  no  evidence  shall  be  admitted,  but  what  is  or 
might  be  under  the  examination  of  both  parties. 

Scmblef  a  deposition  may  be  admitted  in  equity,  where  the  direct  interrogato- 
ries have  been  fully  answered,  and  death  or  some  inevitable  accident  o<y 
curs,  which,  without  any  fault  on  either  side,  prevents  a  eross^xamtnatioa. 
QiMsre,  how  this  would  be  at  law. 

The  direct  examination  of  a  witness  was  taken  by  a  commissioner,  with  the 
consent  of  both  parties.  No  cross-interrogatories  were  ever  filed;  and  the 
witness  lived  several  months  after  the  direct  examination  was  begun;  there 
was  no  proof,  that,  if  the  cross-interrogatories  had  been  filed,  they  might 
not  have  been  answered.  Held,  that  the  omission  to  file  the  cross-interrog- 
atories was  at  the  peril  of  the  party,  and  that  the  deposition  is  admis- 
sible. 

A  witness,  whose  books  are  out  of  his  reach,  so  that  he  cannot  have  aooeM  to 
them,  may  testify  to  their  contents. 
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Qacre,  if  the  pajments  and  credits  made  by  one  partner  after  a  diisolation  of 
the  partnershipy  and  joint  agency,  and  after  a  new  individual  agency  in 
him,  can  be  applied  to  the  extinguishment  of  a  debt  of  the  partnership, 
imlen  circumstances  justify  the  presumption ,  that  the  partnership  debt  hat 
been  adopted  as  his  individual  debt. 

The  natuxsl  presumption  is  that  a  partner  paying  a  sum  of  money  to  his  pri- 
vate creditor,  who  is  also  a  creditor  of  the  partnership,  means  to  pay  it  on 
his  private  account,  unless  circumstances  vary  this  presumption. 

The  doctrines  of  the  common  law  as  to  the  appropriations  of  indefinite  pay- 
ments generally,  have  been  borrowed  from  the  Roman  law. 

SemtbUf  that  the  creditor  cannot  elect  to  what  debt  to  apply  an  indefinite  pay- 
ment, except  where  it  is  utterly  indifierent  to  the  debtor  to  which  it  is 
applied. 

Ill  the  case  of  running  accounts  between  parties,  with  Tarious  items  of 
debit  and  credit  on  both  sides,  occurring  at  different  times,  each  item  of 
payment  or  credit,  is  to  be  applied,  in  the  absence  of  any  special  appro- 
priation, in  extinguishment  of  the  earliest  items  of  the  debt,  then  actually 
due,  and  constituting  debUttm  in  prasaUi, 

III  cases  of  matn&l  running  accounts,  eyery  item,  whether  for  pay,  services, 
or  otherwise,  ending  in  a  debt,  is  to  be  deemed  a  credit  in  favor  of  the 
party  pro  tanto. 

Held,  that  the  master  was  right  in  allowing  a  sum  for  labor,  wharfkge,  &c.,  as 
a  credit  in  an  account. 

Courts  of  Equity,  in  cases  of  flet-off|  follow  the  law. 

Ai  this  term  the  master  made  his  report,  as  follows:  (S,  C.  2 
Sumner  R.  453  and  606). 

^'  The  state  of  accounts  between  the  defendant  as  warden  of 
the  State  Prison  in  New  Hampshirei  and  Noah  James,  as  his 
agent,  constituted  January  37,  1831,  for  the  sale  of  stone  con« 
agned  to  him,  as  they  existed  April  30,  1832,  appears  in  a 
adiedule  marked  A,  which  accompanies  this  Report,  and  is 
signed  by  the  Master.     [This  is  omitted  here.] 

**  In  this  account  said  James  is  charged  with  all  the  stone  be- 
longing to  the  prison,  and  in  his  hands,  on  the  27th  January, 
1831,  and  with  all  the  stone  consigned  to  him  as  agent,  down 
to  April  30th,  1832 ;  and  with  a  lot  of  hoops  for  the  same ; 
rejecting  all  stone  received  for  the  New  Orleans  contract,  so 
called. 
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"  He  is  credited  with  the  value  or  amount  of  stone  remaining 
in  his  hands,  unsold,  on  the  30th  day  of  April,  1832,  being 
parcel  of  what  had  been  previously  debited  to  him  as  above. 

"  He  is  also  credited  with  all  moneys  by  him  paid  to  the  War- 
den of  the  prison,  or  on  his  account,  not  specially  appropriated 
to  any  other  than  general  account. 

'^  Also,  with  his  commissions  on  sales  of  the  stone  consigned  to 
him  ;  and  for  his  wharfage  and  extra  services  in  regard  to  other 
stone  sent  to  him  for  shipment  to  other  agents  or  places ;  all 
which  appear  in  the  account  herewith. 

^'  The  plaintiff  Gass  being  desirous  of  the  testimony  of  said 
Noah  James,  who  was  then  dangerously  ill,  a  commissioner 
was  agreed  on  by  the  parties,  on  November  22,  1836,  to  take 
his  answers  to  interrogatories ;  and  his  answers  were  accord- 
ingly taken  to  the  interrogatories  filed  by  the  plaintiff,  no  ob- 
jection being  made  to  the  commissioner's  proceeding  imme- 
diately, upon  those  interrogatories  alone,  till  others  could  be 
filed,  saving  to  the  defendant  all  other  benefit  of  exception. 

"  The  witness  lived  several  months  afterwards,  during  which 
the  commissioner  proceeded  with  the  examination,  as  the  wit- 
ness was  able  to  bear  it;  but  before  the  filing  of  any  cross-inter^ 
rogatories,  and  after  answering,  under  oath,  to  all  the  direct 
interrogatories,  the  witness  died.  The  defendant  objected  to 
the  admission  of  these  answers,  for  the  want  of  cross-examina- 
tion ;  but  I  admitted  the  testimony. 

"  A  farther  objection  was  made  to  the  answers  of  James,  so  far 
as  he  testified  to  matters  contained  in  his  books  of  account,  to 
which  books  he  said  he  could  not  have  access,  they  being  in 
«ome  place  in  the  state  of  New  York,  not  precisely  known  to 
him.  The  defendant  insisted  that  it  was  the  plaintiff's  duty  to 
produce  these  books,  they  having  been  produced  in  Court, 
upon  notice,  at  the  trial  of  the  action  of  Stinson  v.  James  and 
Gass;  and  no  leave  of  the  Court  having  been  given  to  take 
them  away.     It  was  answered  by  the  plaintiff's  counsel,  and 
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not  denied  by  the  other  side,  that  the  books  of  both  parties 
were  taken  away,  by  mutual  tacit  consent,  and  for  their  private 
and  necessary  occasions  ;  and  that  he  had  used  every  means  in 
bis  power  to  obtain  these  books,  but  without  success.  I  there- 
fore overruled  this  objection. 

"  Testimony  was  offered  by  the  defendant,  to  the  point  that 
some  kinds  of  the  stone  ought  to  be  charged  at  higher  prices 
than  were  allowed  by  the  auditor,  in  his  report  in  the  above- 
mentioned  action  at  law.  To  this  the  plaintiff  objected,  con- 
tending that  said  report  was  conclusive,  between  these  parties, 
both  as  to  debits  and  credits.  I  received  the  evidence,  but 
taking  all  the  testimony  together,  I  have  allowed  only  the  prices 
stated  in  the  auditor's  former  report. 

^'  The  defendant  produced  a  paper  purporting  to  be  a  state- 
ment of  accounts  between  him  as  Warden  of  the  New  Hamp- 
shire State  Prison,  and  Stone  and  James,  his  former  agents^ 
showing  a  large  balance  due  to  the  prison  ;  and  insisted  that 
the  general  payments  made  by  James  should  first  be  applied  to 
the  balance  of  this  old  account ;  in  proof  of  which  he  offered 
the  prison-books,  and  the  deposition  of  G.  C.  Thompson. 

'^  But  taking  into  consideration  the  fact  that  a  quantity  of  stone 
alleged  to  form  part  of  this  balance  had  already  been  receipted 
for  by  said  James  under  his  last  agency  ;  that  no  such  claim 
was  set  up  at  the  hearings  before  me  as  auditor  in  the  former 
suit ;  that  the  correspondence  of  the  parties  exhibited  to  me, 
subsequent  to  the  termination  of  the  agency  of  Stone  and  James 
discloses  no  such  claim  ;  and  that  said  James  positively  swears 
that  nothing  was  due  to  the  prison  ;  1  was  not  satisfied  of  the 
validity  of  that  demand ;  and  therefore  did  not  perceive  any 
necessity  for  deciding  the  question  of  such  application  of  the 
payments. 

'^  The  defendant's  counsel  also  objected  to  the  allowance,  in 
this  account,  of  any  wharfage,  or  any  personal  services  of  said 
James,  rendered  after  April  30tb,  1832.    But  I  thought  other- 
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wise ;  and  have  credited  said  James  for  all  such  services  and 
wharfage,  down  to  the  close  of  his  agency  in  1833  ;  but  distin- 
guishing the  amount  accruing  prior  to  the  30th  April>  1832, 
from  that  which  subsequently  accrued. 

^'  Charging  said  James  with  the  stone  aforesaid,  and  allowing 
bim  against  such  debits,  all  payments  made  on  general  account, 
and  all  labor  and  services  rendered,  there  was  nothing  due  from 
him  to  the  state  prison  of  New  Hampshire,  as  its  agent  for  the 
sale  of  stone,  on  the  30th  day  of  April,  1832 ;  but  a  balance 
was  in  bis  favor  of  a  thousand  and  forty-four  dollars  and 
eighteen  cents. 

^'  The  further  payments  made  by  said  James  on  the  same  gen* 
eral  account,  down  to  October  4tb,  1833,  being  added  to  the 
balance  aforesaid,  amount  to  three  thousand,  three  hundred  and 
forty-two  dollars  and  seventy-four  cents.  Whether,  against 
this  sum,  the  said  James  should  be  charged  with  any  thing 
received  on  general  account  subsequent  to  April  30th,  1832,  or 
should  be  recharged  with  the  sum  of  seventeen  hundred  and 
fifty  dollars,  being  the  amount  credited  to  him,  April  SOth, 
1832,  for  stone  then  on  hand,  which,  it  was  proved  to  me,  he 
sold  afterwards,  and  before  October  4th,  1833,  1  have  not 
determined. 

"  Which  is  respectfully  submitted, 

'^  Simon  Gbeenleaf,  Master  in  Chancery,^' 

'^  November  22, 1837.  At  the  request  of  defendant's  counsel, 
I  further  certify,  that  when  a  commissioner  was  agreed  on,  to 
take  the  testimony  of  Mr.  James,  defendant's  counsel  called  for 
the  production  of  James's  books  of  accounts,  in  order  to  enable 
bim  to  frame  proper  cross-interrogatories.  The  plaintiff's  coun- 
sel said  that  the  books  were  as  much  in  defendant's  power  as  in 
plaintiff's,  being  the  private  books  of  a  third  person  ;  but  that 
he  deemed  them  important  evidence  for  the  plaintiff,  and  should 
use  all  means  in  his  power  to  obtain  intelligence  of  them,  and  if 
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he  knew  the  place,  he  would  send  specially  for  them,  rather 
than  not  iiave  the  use  of  them ;  but  he  denied  that  the  plaintiff 
was  bound  to  produce  them. 

^*  S.  Greenleaf,  Master  in  Chancery.^' 

The  defendant  filed  his  exceptions  to  the  report,  as  follows : 
"  1st  Exception.  For  that  the  said  Greenleaf,  acting  as  Master 
in  Chancery,  in  and  by  his  report,  certified,  that  be,  the  said 
Master,  permitted  the  deposition  of  Noah  James  to  be  read  in 
evidence  before  him,  which  deposition  had  been  taken  on  the 
interrogatories  of  the  plaintiff  only  ;  whereas  the  cause  should 
not  have  been  so  read,  because  the  said  Stinson  had  no  oppor- 
tunity to  cross-examine  said  James. 

"2d.  Because  said  deposition  was  so  read  in  evidence,  although 
aid  James  testified  to  the  contents  or  matters  contained  in  his 
books  of  account,  without  their  being  then  seen  or  made  a  part 
of  his  deposition  ;  whereas,  the  same  should  have  been  rejected, 
because  the  said  books  were  not  then  produced ;  and  because 
the  said  books  which  had  been  produced  in  the  suit  of  said 
Stinson  against  said  James  and  Gass,  upon  notice,  had  been 
withdrawn  and  taken  out  of  the  State  of  Massachusetts,  without 
the  knowledge  or  consent  of  said  Stinson,  and  he  was  thereby 
deprived  of  an  opportunity  of  examining  the  entries  therein, 
and  cross-examining  said  James  thereto ;  notwithstanding  it  had 
been  agreed  that  all  evidence  used  in  said  suit  at  law,  should  be 
used  in  this  case,  as  appears  by  an  entry  on  the  docket  of  the 
Court. 

"  3d.  Because  the  said  Master  did  not  allow  or  proceed  to 
examine  into  the  state  of  the  balance  due  from  said  James  on 
the  termination  of  a  former  agency,  and  apply  first  the  subse- 
quent payments  in  extinguishment  thereof,  or  at  least  propor- 
tionably  with  the  other  accounts  due ;  whereas  the  said  Stinson 
alleged  that  there  was  a  considerable  balance  due  from  said 
James  on  such  prior  account,  and  sufficient  proof  to  establish 
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the  cause  was  offered  and  in  evidence  in  the  depositions  of  said 
cause  and  otherwise  ;  whereas  such  allowance  should  have  been 
bad,  and  subsequent  payments  first  applied  to  the  extinguish- 
ment thereof. 

"  4th.  Because  the  said  Master  did  not  apply  or  pass  credits 
in  the  account  by  him  taken  to  the  payment  of  stone  previously 
delivered  for  the  New  Orleans  job  by  said  Stinson,  or  for  stone 
delivered  for  said  job  proportion  ably  with  other  charges  for 
stone  not  delivered  or  shipped  for  that  particular  job  ;  whereas, 
such  application  should  have  been  made  either  in  whole  or  in 
part ; — or  at  most  only  a  portion — rate  credited  in  said  account 
taken  by  him  up  to  the  dOth  of  April,  of  the  year  1832,  where 
there  was  no  direct  evidence  of  a  particular  application  by  the 
parties. 

'^  5th.  Because  said  Master  allowed  items  for  labor,  wharfage, 
and  services,  &c.;  of  said  James,  which  were  never  made  or 
received  in  payment,  to  be  applied  to  the  credit  of  said  James^ 
charged  and  stated  in  said  account  by  him  taken  ;  whereas  they 
should  not  have  been  so  allowed  or  applied." 

The  case  was  argued  by  Aylwin  in  support  of  the  exceptions, 
and  by  B,  Rand  on  the  other  side. 

Story  J.  The  first  exception  is  to  the  admissibility  of  the 
deposition  of  Noah  James  in  the  case,  he  having  died  before 
any  cross-interrogatories  were  propounded  to  or  answered  by 
him.  The  general  rule  at  law  seems  to  be,  that  no  evidence 
shall  be  admitted,  but  what  is  or  might  be  under  the  examination 
of  both  parties.  So  the  doctrine  was  laid  down  by  Lord  Ellen- 
borough  in  Cazenove  v.  Vaughan,  (1  Maule  &  Selw.  R.  4,  6), 
and  his  Lordship  on  that  occasion  added  ;  '^  And  it  i&  agreeable 
to  common  sense,  that  what  is  imperfect,  and,  if  I  may  so  say, 
but  half  an  examination,  shall  not  be  used  in  the  same  way,  as 
if  it  were  complete.    The  same  principle  seems  recognised  in 
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Aiiomey  General  v.  Davison,  (I  McCIel.&  Youoge  R.  160).' 
But  neither  of  these  cases  called  for  an  explicit  declaration  as  to 
what  would  be  the  effect  of  a  regular^  direct  examination,  where 

the  party  had  died  before  any  cross-examination.     In v. 

Brawny  (Hardres  R.  315),  in  the  case  of  an  ejectment  at  law, 
the  question  occurred,  whether  the  examination  of  a  witness, 
taken  de  bene  esse  to  preserve  his  testimony  upon  a  bill  prefer- 
red and  before  answer,  upon  an  order  of  Court,  where  the  witness 
died  before  he  could  be  examined  again,  and  he  being  sick  all 
the  mean  time,  so  that  he  could  not  go  to  be  examined,  was  ad* 
missible  on  the  trial  of  the  ejectment ;  and  it  was  ruled,  after 
ooDSultation  with  all  the  judges,  that  it  could  not  be,  "  because 
it  was  taken  before  issue  joined  in  the  cause ;  and  he  might 
have  been  examined  after."  From  what  is  said  in  the  same 
book  in  Watts^s  case,  (Hardres  R.  332),  it  seems  to  have  been 
held,  at  that  time,  that,  if  witnesses  are  examined  de  bent  esse 
before  answer  upon  a  contempt,  such  depositions  cannot  be 
made  use  of  in  any  other  Court  but  the  Court  only  where  they 
were  taken.  And  the  reason  assigned  is,  ^^  because  there  was 
no  issue  joined,  so  as  there  could  be  a  legal  examination."  It 
may  well  be  doubted,  if  this  doctrine  would  prevail  in  our  day, 
at  least  in  Courts  of  Equity.'  Indeed,  it  seems  directly  against 
the  decision  of  the  Court  of  King's  Bench  in  Cazenove  v. 
Vaughany  (1  Maule  b  Selw.  R.  4,  6)  ;  for  in  that  case  it  was 
ruled,  that  a  deposition  taken  de  bene  esse,  where  the  party 
might  have  cross-examined,  and  did  not  do  so,  or  take  any  step 
to  obtain  a  cross-examination,  might  be  read  in  a  trial  at  law^ 
the  witness  having  gone  abroad.  On  that  occasion,  the  Court 
said  ;  *'  If  the  adverse  party  has  had  liberty  to  cross-examine, 
and  has  not  chosen  to  exercise  it,  the  case  is  then  the  same  as  if 


)  See  also  1  Starkie  on  Evidence,  265,  2d  edit.    Id.  270,  271. 
'  See  on  this  point  1  Starkie  on  Evid.  271, 2d  edit,  and  note  (o),  note 
(q).    Id.  272,  note  (x),  note  (y). 
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be  bad  cross-exaniined ;  otberwise,  the  admissibility  of  the  evi- 
dence would  depend  upon  his  pleasure,  whether  he  will  cross-ex- 
amine or  not,  which  would  be  a  roost  uncertain  and  unjust  rule." 

But  it  is  the  roore  important  to  consider,  how  this  matter 
stands  in  equity  ;  for,  jtlthough  the  rules  of  evidence  are,  in 
general,  the  same  in  equity  as  at  law,  they  are  far  from  being 
universally  so. 

It  seems  clear,  that,  in  equity,  a  deposition  is  not,  of  couise, 
inadmissible  in  evidence,  even  if  there  has  been  no  cross-exam* 
inaiion,  and  no  waiver  of  the  right.  Thus,  if  a  witness,  after 
being  examined  on  the  direct  interrogatories,  should*  refuse  to 
answer  the  cross-interrogatories,  the  party,  producing  the  wit- 
ness, will  not  be  deprived  of  the  benefit  of  bis  direct  testimony  ; 
for,  upon  application  to  the  Court,  the  witness  would  have  been 
compelled  to  answer.  So  it  was  held  in  Court enay  y,  Hoskint^ 
(2  Russ.  R.  253).  But  if  the  witness  should  secrete  himself, 
to  avoid  a  cross-examination,  there  the  Court  would,  or  at  least 
might  suppress  the  direct  examination.  Flowerday  t.  Collet^ 
(1  Dick.  R.  288).  In  such  a  case  a  cross-examination  is  still 
possible ;  and  the  very  conduct  of  the  witness,  in  secreting 
himself,  has  a  just  tendency  to  render  his  direct  examtnatioa 
suspicious. 

But  where  the  direct  interrogatories  have  been  fully  answer- 
ed, and  an  inevitable  accident  occurs,  which,  without  any  fault 
on  either  side,  prevents  a  cross-examination,  I  do  not  know,  that 
a  like  rule  has  been  established,  or  that  the  deposition  has  been 
suppressed,  So  far  as  authorities  go,  they  incline  the  other 
way.  In  Arundel  v.  Arundel^  (1  Chan.  R.  90),  the  very  case 
occurred.     A  witness  was  examined  for  the  piaintiflf,  and  was 

m 

to  be  cross-examined  for  the  defendant ;  but  before  he  could  be 
cross-examined,  he  died.  Yet  the  Court  ordered  his  deposition 
to  stand.  Copeland  v.  Stanton,  (1  P.  Will.  R.  414),  is  not 
an  adverse  authority ;  for,  in  that  case,  the  direct  examination 
was  not  completed,  and  the  witness  had  not  signed  tfae  deposi- 
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tioD,  SO  far  as  it  went ;  and  the  examination  being  postponed  to 
another  dajr^  be  was  the  next  morning  taken  suddenly  ill,  and 
died.  The  Court  denied  the  motion  to  allow  th^  deposition,  as 
fiir  as  it  had  been  taken.  But  the  Court  refused,  because  the 
examination  was  imperfect ;  and,  indeed,  until  the  witness  had 
signed  the  examination,  he  was  at  liberty  to  amend  and  alter  it 
in  any  part.  In  0*CaUaghan  v.  Murphy y  (2  Sch.  fy  Lefr.R. 
158),  Lord  Redesdale  allowed  the  deposition  of  a  witness, 
whose  examination  had  been  completed,  but  who  died  before 
his  cross-examination  could  be  bad,  to  be  read  at  the  hearing, 
deeming  it  proper  evidence,  like  the  case  of  a  witness  at  Nisi 
Prius,  who,  after  his  examination,  and  before  his  cross-exami- 
Datkn,  should  suddenly  die.  under  which  circumstances,  he 
thought,  that  the  party  producing  him  would  not  lose  the  benefit 
of  the  CTidence  be  had  already  given.  But  the  want  of  such 
cross-examination  ought  to  abate  the  force  of  the  testimony. 
II<)wever,  the  point  was  not  positively  and  finally  ruled,  as, 
ifpoa  examining  the  cross*interrogatories,  they  were  not  found 
to  apply  to  any  thing,  to  which  the  wimess  had  testified  in  his 
direct  examination,  and,  therefore,  the  deposition  was  held  ad- 
missible. In  Nolan  v.  Sharmon^  (1  Molloy,  R.  157),  the  Lord 
Chancellor  held,  that  the  direct  examination  of  a  witness  might 
be  read  at  the  bearing,  where  a  cross-examination  had  been  pre- 
vented by  his  illness  and  death.  My  own  researches,  and  those 
of  the  counsel,  have  not  enabled  me  to  find  any  other  cases,  in 
which  the  question  has  been  raised  ;  and  in  the  latest  Book  of 
Practice,  (1  Smith's  Chan.  Pr.  294),  no  other  case  is  alluded 
to  on  the  subject,  than  that  of  Copeland  v.  Stanton,  (IP.  Will.  R. 
414).  So  that  the  general  doctrine  is  far  from  being  established 
in  the  manner,  which  the  argument  for  the  defendant  has  sup- 
posed, and  appears  strongly  to  lead  the  other  way. 

But  if  it  were,  I  should  have  no  doubt,  that  the  special  cir- 
cumstances of  this  case  would  well  create  an  exception.  The 
direct  examinatk>n  was  taken  by  consent.    No  cross-interroga- 
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tories  were  ever  filed.  The  witness  lived  several  months  after 
the  original  examination  was  begun  ;  and  there  is  not  the  slight- 
est proof,  that,  if  the  cross-interrogatories  had  been  filed,  they 
might  not  have  been  answered.  Under  such  circumstances,  I 
am  of  opinion,  that,  the  omission  to  file  the  cross-interrogato- 
ries was  at  the  peril  of  the  defendant.  I  do  not  say,  that  be 
was  guilty  of  laches.  But  I  put  it  upon  this,  that,  as  his  own 
delay  was  voluntary,  and  the  illness  of  the  witness  well  known, 
the  other  party  is  not  to  be  prejudiced  by  his  delay.  His  con- 
duct either  amounted  to  a  waiver  of  any  objection  of  this  sort, 
or  to  an  election  to  take  upon  himself  the  whole  hazard  of  the 
chances  of  life.  It  appears  to  me,  that  the  case  falls  completely 
within  the  principles  laid  down  in  Cazenove  v.  Vaughariy  (1 
Maule  &  Selw.  R.  4,  6). 

The  second  exception  is,  to  the  inadmissibility  of  James's 
testimony  to  the  contents  of  his  books  of  account.  But  those 
books  were  not  in  the  witness's  possession,  and  were  beyond  his 
reach,  and  that  of  the  Court.  They  had  been  formerly  in  the 
cause  ;  but  had  been  withdrawn  from  the  custody  of  the  Court, 
by  the  tacit  consent  of  both  parties.  Under  such  circumstances, 
it  seems  to  me,  that  the  Master  was  right  in  admitting  the  testi- 
mony. The  case  is  not  essentially  different  from  what  it  would 
be,  if  the  books  had  been  mislaid,  or  lost ;  for  no  access  could 
be  had  to  them  by  the  parties,  or  by  the  witness ;  and,  there- 
fore,  secondary  evidence  of  their  contents  was  admissible. 

The  third  exception  is  to  the  disallowance  by  the  Master,  of 
the  supposed  balance  of  a  former  old  account,  asserted  to  be 
due  from  James  and  one  Stone,  as  agents  under  the  defendant, 
Stinson,  in  the  state  prison  business,  at  a  prior  period,  and  his 
refusal  to  apply  any  of  the  payments  and  credits  of  James  to 
the  liquidation  of  that  balance.  The  reasons  given  by  the 
Master,  for  this  disallowance  and  refusal,  seem  to  me,  to  be 
entirely  satisfactory.  He  had  been  auditor  between  the  same 
parties  in  the  suit  at  law  (still  pending  in  this  Court),  upon  the 
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same  matters,  ia  regard,  to  which  the  present  bill  is  brought, 
aod  it  was  agreed  by  the  parties,  that  his  report,  rendered  in 
that  case,  should  be  deemed  evidence  before  him,  upon  the 
bearing  of  the  present  cause.  The  Master  now  says,  tliat  he  is 
not  satis6ed,  that  the  present  claim,  for  such  balance  of  the  old 
account  is  well  founded  ;  and  he  has  stated  very  strong  reasons 
for  entertaining  a  presumption  against  it,  which  reasons  are  not 
in  the  slightest  manner  affected  by  any  rebutting  proofs  before 
the  Court.  Under  such  circumstances,  the  report  is  entitled  to 
be  treated  as  importing  entire  verity,  as  to  tiie  matter  of  fact  of 
the  invalidity  of  the  claim.  I  would  add,  that  I  exceedingly 
doubt,  whether,  in  a  case  of  this  sort,  the  payments  and  credits 
made  by  one  partner,  after  a  dissolution  of  the  partnership 
and  joint  agency,  and  after  a  new  individual  agency  in  him,  can 
be  rightfully  applied  to  the  extinguishment  of  a  debt  of  the 
partnership,  unless  the  attendant  circumstances  justify  a  pre- 
sumption, that  the  debt  of  the  partnership  has  been  adopted  as 
his  individual  debt,  and  brought  into  account  as  such,  or  the 
payments  and  credits  were  intended  by  the  parties  to  be  so 
actually  applied.  No  evidence  of  this  sort  exists  in  this  case* 
The  natural  presumption  is,  that  a  partner,  paying  a  sum  of 
money  to  his  private  creditor,  who  is  also  a  creditor  of  the 
partnership,  means  to  pay  it  on  his  own  private  account,  unless 
some  circumstances  occur,  which  repel  or  qualify  that  presump- 
tion. No  case  has  been  cited,  in  which  a  different  doctrine  has 
been  asserted  and  acted  on  ;  and  certainly  my  own  researches 
have  not  enabled  me  to  6nd  any.  The  case  of  Baker  v.  Stack' 
poohy  (9  Co  wen  R.  420,  436),  so  far  as  it  goes,  is  rather  the 
other  way. 

But  I  wish  to  add  a  few  words  upon  the  subject  of  the  ap- 
propriation of  payments,  because  I  cannot  concur  in  some  of 
the  views,  which  have  been  suggested  in  the  argument ;  and 
because  they  will  serve  more  fully  to  explain  the  ground  of  the 
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doctrine  of  indeGnite  payments  in  relation  to  cases  of  runniog 
accounts,  hereinafter  stated.  There  is  no  doubt,  that  the  docirine 
of  the  common  law,  as  to  the  appropriation  of  indefinite  pay* 
ments  has  generally  been  borrowed  from  the  Roman  law ;  and 
it  is  deeply  to  be  regretted,  that  there  has  been  any  departure 
in  any  of  the  autiioriiies  from  its  true  results.  The  Roman 
law  is  equally  simple,  convenient  and  reasonable  upon  this  sub- 
ject ;  and  for  most  cases,  will  furnish  an  easy  and  satisfactory 
solution.  Sir  William  Grant,  in  Clayton's  case,  Devaynes  v. 
NobUy  (1  Meriv.  R.  604),  has  stated  the  general  doctrine  of  the 
Roman  law  in  an  accurate  manner.  ^*  The  leading  rule,"  (says 
he),  "  with  regard  to  the  option  given,  in  the  first  place  to  the 
debtor,  and  to  the  creditor  in  the  second,  we  have  taken  literally 
from  thence.  But,  according  to  that  law,  the  election  was  to 
be  made  at  the  time  of  payment,  as  well  in  the  case  of  the 
creditor,  as  in  that  of  the  debtor,  ^  In  re  pr€uenti,  hoc  esi^  sta* 
dm  aiquc  soluium  est : — C€Bterumy  po$tea  non  permtttiturJ  If 
neither  applied  the  payment,  the  law  made  the  appropriation 
according  to  certain  rules  of  presumption,  depending  on  the 
nature  of  the  debts,  or  the  priority,  in  which  they  were  incurred* 
And,  as  it  was  the  actual  intention  of  the  debtor,  that  would,  in 
the  first  instance,  have  governed  ;  so  it  was  his  presumable  in- 
tention, that  was  first  resorted  to  as  the  rule,  by  which  the  appli- 
cation was  to  be  determined.  In  the  absence,  therefore,  of  any 
express  declaration  by  either,  the  inquiry  was,  what  application 
would  be  most  beneficial  to  the  debtor.  The  payment  was, 
consequently,  applied  to  the  most  burthensome  debt, — ^to  one 
that  carried  interest,  rather  than  to  that  which  carried  none,— *- 
to  one  secured  by  a  penalty,  rather  than  to  that,  which  rested  on 
a  simple  stipulation ; — and,  if  the  debts  were  equal,  then  to  that 
which  had  been  first  contracted.  ^  In  his,  qua  prasenti  die 
debentur^  constat^  quotiens  indisiincte,  quid  solviiur,  in  gramO" 
rem  causam  videri  solutum.     Si  autem  nuUa  pragravet^ — id 
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est  J  si  omnia  nomina  similia  fuerint, — in  aniiquioremJ  '" 
Potbier,  in  his  edition  of  the  Pandects,  has  collected  together 
all  the  texts  of  the  Roman  law  on  this  subject  (Pothier  Pand. 
lib.  46,  tit.  3,  art.  1,  n.  89  to  n.  99)  ;  and  he  has  summed  up 
the  general  results  in  bis  Treatise  on  Obligations.  (Potbier 
OUig.  D.  528  to  n.  536). 

Now,  the  whole  of  this  doctrine  of  the  Roman  law  turns 
Qpoo  the  intention  of  the  debtor^  either  express,  implied,  or 
presumed ;  express,  when  he  has  directed  the  application  of 
tbe  payment,  as  in  all  cases  he  had  a  right  to  do ;  implied, 
when  he  knowingly  has  allowed  the  creditor  to  make  a  par^ 
licular  application  at  tbe,  time  of  payment  without  objection; 
presumed,  when,  in  the  absence  of  any  such  special  appropria- 
ikm,  it  is  most  for  bis  bene6t  to  apply  it  to  a  particular  debt. 
And,  notwithstanding,  there  are  contradictory  and  conflicting 
•tttborities  on  this  subject  in  the  English  and  American  Courts, 
I  cannot  but  think,  that  tbe  doctrine  of  the  Roman  law  is,  or,  at  • 
least,  ought  to  be  held,  and  may  well  be  held,  to  be  the  true 
doctrine  to  govern  in  our  Courts.  There  is  a  gi^at  weight  of 
commoo  law  authority  in  its  favor ;  and,  in  tbe  conflict  of  judi- 
cial opinion,  that  rule  may  fairly  be  adopted,  which  is  most  ration- 
al, conveoient,  and  consonant  to  the  presumed  intention  of  tbe 
parties.  If  tbe  creditor  has  a  right  in  any  case  to  elect  to  what 
debt  to  appropriate  an  indefinite  payment,  it  seems  to  me,  that 
can  be  only,  when  it  is  utterly  indiflerent  to  the  debtor,  to  which 
It  is  applied,  and  then,  perhaps,  his  consent,  that  tbe  creditor 
may  apply  it,  as  be  pleases,  may  fairly  be  presumed.  Mr.  Jus- 
tice Cowen,  in  his  learned  and  elaborate  opinion,  in  Paitison  v« 
Bully  (9  Cowen  R.  747  ;  Id.  765  to  773),  has  examined  and 
criticised  all  the  leading  authorities;  and  manifestly  leans  in 


'  The  doctrine  of  the  Roman  law  is  still  more  fully  shown,  and  com- 
pared with  the  common  law  deciaionB  in  a  ?ery  able  note  to  the  case  of 
PottiMm  V.  £iti/(,  9  Cowen  R.  773  to  777,  to  which  1  gladly  refer. 
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favor  of  adopting  the  doctrines  of  the  Roman  law  throughout* 
I  confess  myself  strongly  inclined  the  same  way ;  and  shall 
yield  only  to  authorities^  which  I  am  bound  to  follow. 

The  fourth  exception  is,  as  to  the  mode,  in  which  the  pay- 
ments, made  by  James,  have  been'  appropriated  by  the  Master. 
In  the  case  of  a  running  account  betw^een  parties,  where  there 
are  various  items  of  debit  on  one  side,  and  various  items  of 
credit  on  the  other,  occurring  at  different  times,  and  no  special 
appropriation  of  payments,  constituting  the  credits,  has  been 
made  by  either  *  party,  the  successive  payments  and  credits  are 
to  be  applied  in  discharge  of  the  items  of  debit,  antecedently 
due,  in  the  order  of  time,  in  which  they  stand  in  the  account. 
In  other  words,  each  item  of  payment  or  credit  is  applied  in  ex- 
tinguishment of  the  earliest  items  of  debt,  until  it  is  exhausted. 
This  was  the  rule  laid  down  in  Clayton's  case,  (I  Merivale  R. 
572,  604,  608)  ;  and  it  was  recognised  and  acted  upon  by  the 
Supreme  Court  of  the  United  States,  in  U.  S.  v.  Kirhpatrick, 
(9  Wheaton  R.  720,  737,  738)  ;  and  by  this  Court  in  U.  S.  v. 
Wardwelly  (5  Mason  R.  82,  87).  In  McDonell  v.  the  Black- 
Btone  Canal  Company ,  (5  Mason  R.  XL),  the  doctrine  was  lim* 
ited  to  debts  antecedently  due,  and  not  applied  to  debts,  which 
were  not  due  at  the  time  of  the  payments  or  credits.  This 
qualification  is  indispensable  to  the  good  sense  of  the  rule,  which 
is  founded  upon  the  apparent  intentions  of  the  parties ;  for  it 
would  be  almost  absurd  to  suppose,  that  a  man,  owing  to  his 
creditor  two  debts,  one  of  which  was  due,  and  the  other  not, 
should  be  presumed  to  intend  to  apply  payments,  made  to  his 
creditor,  in  discharge  of  the  debt  not  yet  due,  rather  than,  to  the 
debt  actually  due.^ 

Now,  upon  the  ground  of  these  principles,  it  is  plain,  that 


^  See  the  cases  in  the  same  point  referred  to  in  PatHam  v.  HuU,  9 
Cowen  R.  765,  773  777,  and  note. 


OCTOBER  TERiM,  1837.  1 13 

Oass  V.  Stinson. 

nnless  some  moneys  were  due  and  unpaid  for  stone  supplied  in 
fiil61meDt  of  the  New  Orleans  contract,  before  the  30th  of  April, 
1832,  there  is  no  room  for  the  application  of  any  prior  payments 
to  any  other  than  the  agency  account.  In  this  view  of  the 
matter,  the  Master's  report  would  be  perfectly  unexceptionable. 
Now,  I  have  been  unable  to  find,  in  any  of  the  evidence,  any 
positive  or  clear  proofs,  that,  up  to  the  30th  of  April,  1832, 
there  was  a  single  cent  due  from  James,  on  account  of  stone 
supplied  under  the  New  Orleans  contract — a  contract,  which  it 
it  is  not  unimportant  to  add,  was  not  a  contract  originally  made 
by  Slinson  alone,  but  by  Stinson,  and  Hastings,  his  partner. 
Some  deliveries  of  stone,  on  account  of  the  New  Orleans  con- 
tract, were  made  before  the  30th  of  April,  1832;  but  it  does 
not  appear  how  much.  They  were  continued  for  a  considerable 
length  of  time  after  the  30th  of  April,  1832,  and  the  job  itself 
was  not  completed  until  a  subsequent  period  ;  and  (as  it  is  said) 
after  very  injurious  delays.  Now,  it  is  no  where  questioned,  that 
Stinson  did  undertake  to  supply  all  the  stone,  of  the  proper 
dimensions,  to  complete  the  New  Orleans  job.  And  in  con- 
tracts of  this  sort,  it  is  a  natural  presumption,  at  least  in  the  ab- 
sence of  all  rebutting  circumstances,  that  the  right  to  payment 
depends  upon  a  due  fulfilment  of  the  whole  contract.  If  this  be 
so — and  there  is  not  a  scintilla  of  evidence  to  dispel  the  pre- 
sumption— then  the  Court  is  bound  to  act  upon  it,  and  to  treat 
these  deliveries  for  the  New  Orleans  contract  as  only  in  fulfil- 
ment of  an  executory  contract,  upon  which  no  sums  were  finally 
due.  In  the  evidence,  (vfhich,  however,  under  the  form  of  the 
report,  is  not  properly  before  the  Court),  which  has  been  allu- 
ded to  at  the  argument,  it  appears,  that  the  first  charge  in  the 
books  of  account  for  the  New  Orleans  contract  is  debited  on 
the  3lst  of  May,  1832,  and  the  last  on  the  13th  of  July,  of  the 
same  year,  making  an  aggregate  to  upwards  of  $5030.  So  that 
upon  the  face  of  the  accounts,  it  would  seem,  that  the  charges 
were  not  understood  to  be  proper  debits  in  account,  until  the 
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respective  times  above  stated.  An  explanation,  however,  is 
made  in  the  testimony  of  the  defendants'  witness  (Mr.  Wild), 
who  was  superintendant  of  the  stone-shop  under  Stinson,  and 
whostated,  that  his  practice  was  first  to  enter  in  his  own  memo- 
randum book  the  number  of  the  stone  and  the  dimensions  ;  and, 
when  the  stone  was  sent  off  from  the  shop,  he  then  affixed  the 
date,  when  it  was  so  sent.  He  added ;  "  It  was  my  uniform 
practice  to  charge  in  the  day-book  the  amount  of  stone  for  a 
particular  job  or  contract,  when  it  was  finished  and  delivered, 
and  not  before,  unless  on  the  last  day  of  May,  when  it  was  ne- 
cessary to  bring  up  the  books,  for  the  warden  to  make  his  an* 
nual  report,  when  I  charged  in  the  day-book,  what  bttd  then 
been  delivered  of  any  unfinished  job  or  contract.^'  It  seems  to 
me,  that  this  statement  completely  establishes,  what  the  facts 
were  in  regard  to  the  New  Orleans  contract ;  that  is  to  say, 
that  payments  were  not  expected  to  be  made,  or  debits  deemed 
due  thereon,  until  the  whole  job  was  finished.  If  this  be  true, 
then  the  New  Orleans  job  cannot  be  admitted  to  form  an  item 
of  the  account,  to  which  the  prior  payments  and  credits  wtire  to 
be  applied. 

But  it  is  not  necessary  in  this  case  to  resort  to  general  pre- 
sumptions. The  ontu  probandi  is  on  the  defendant  to  establish 
a  subsisting  debt,  due  in  presently  and  not  infutvro — and  much 
more,  one  not  contingent — in  order  to  bring  the  case  within  the 
reach  of  the  principles  as  to  the  appropriation  of  payments  and 
credits.  If  he  fails  in  his  proof,  that  is  sufficient  to  apply  the 
payments  and  credits  to  other  known  or  admitted  debts. 

The  fifth  and  last  exception  is,  as  to  the  allowance  by  the 
Master  of  a  sum  for  labor,  wharfage,  and  services  to  James,  as 
a  credit  in  the  account.  The  ground  of  objection  to  the  allow- 
ance of  this  item  seems  to  be,  that  it  is  properly  matter  of  set-ofif, 
and  not  of  credit  in  account.  But  it  seems  to  me,  that  where 
there  are  mutual  running  accounts  between  the  parties  in  a  case 
of  this  sort,  there  is  a  necessary  understanding  between  the  par* 
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ties,  that  every  item  of  account  on  either  side,  ending  in  a  debt, 
is  to  be  deemed  a  credit  in  favor  of  the  party  pro  tanto  upon 
the  Gnal  adjustment  of  the  accounts.  Every  service  performed 
by  a  factor  or  agent  respecting  the  business  of  bis  principal  en- 
trusted to  bis  charge,  and  every  expenditure  by  him  about  the 
same  constitutes  a  proper  debit  on  his  side,  to  be  deducted 
from  the  amount  of  the  debt  due  by  him  to  his  principal.  In 
the  present  case,  this  doctrine  is  the  less  important  to  be  con- 
sidered, for  the  item  objected  to  seems  to  amount,  up  to  the 
dOth  of  April,  1832,  to  the  sum  of  $125, 83  only,  whereas  the 
balance  then  due  by  Stinson  to  James  is  found  to  be  $1044, 18. 
Whether  allowed  or  not  cannot  make  the  slightest  difference 
in  the  present  case.  Besides ;  it  seemed  to  be  admitted  at  the 
argument,  that  this  constituted  a  proper  item  of  set-off  to  an  ac- 
tion at  law  brought  to  recover  the  balance  due  on  the  account 
of  Stinson  against  James,  under  the  Massachusetts  Statutes  of 
Set-off.  If  so,  then  it  is  properly  allowable  in  equity ;  for 
Courts  of  Equity  in  such  cases  follow  the  analogy  of  the  law. 

Upon  the  whole,  the  exceptions  must  be  overruled,  and  the 
Report  be  confirmed,  so  far  as  it  applies  to  the  accounts  up  to 
the  30th  of  April,  1832. 


Richard  Matthews,  in  Error, 
David  W.  Offlet,  Consul  op  United  States,  he* 

An  action  for  a  forfeiture  or  penalty  mast  be  brought  in  the  name  of  the  Gov- 
ernment, and  not  of  a  private  person,  unless  some  other  mode  is  expressly 
provided  by  statute. 

Under  the  Act  of  Congress  of  1803,  ch.  62,  providing  for  the  recovery  of  a 
penalty,  for  the  benefit  of  the  United  (States,  where  a  master  refnses  to  take 
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destitute  seamen  on  board  and  transport  them  to  the  United  States,  the  ac- 
tion for  the  penalty  must  be  brought  in  the  name  of  the  United  States,  and 
not  of  the  Consul  or  Vice  Consul. 

Under  the  Act  above-mentioned,  the  certificate  of  the  Consul  is  primd  facie 
evidence  of  the  refusal  of  the  master  to  take  the  seaman  on  board,  and  of  all 
the  fiicts  stated  in  the  enacting  clause,  which  are  necessary  to  bring  the 
case  within  the  penalty. 

If  a  seaman  be  entitled  to  the  privileges  of  an  American  seaman,  and  be  des- 
titute, the  Consul  is  the  proper  judge,  as  to  the  ship  on  board  of  which  he 
should  be  placed  for  his  return  to  the  United  States. 

Foreigners,  while  employed  as  seamen  in  the  merchant  ships  of  the  United 
States,  are  deemed  to  be  "  mariners  and  seamen  of  the  United  States/' 
within  the  language  and  policy  of  the  Act  of  1603,  ch.  62. 

The  fact  of  desertion  from  an  American  ship, — whether  she  be  in  port  or  not 
at  the  time  when  the  seaman  becomes  destitute,— does  not  supersede  the 
authpsity  of  the  Consul  to  require  another  American  flhip,  to  bring  him  to 
the  United  States. 


fiRROR  to  the  District  Court  of  Massachusetts  in  an  action  of 
debt,  brought  by  the  defendants  in  error,  against  the  plaintiff 
in  error,  to  recover  the  penalty  of  one  hundred  dollars,  prescrib* 
ed  by  the  Act  concerning  Consuls,  &c.,  of  the  28lh  February, 
1803,  (Act  of  1803,  ch.  62),  for  his  refusal,  as  roaster  of  the 
brig'€rem,  to  take  a  destitute  seaman  of  the  United  States  on 
boar J  at  the  port  of  Smyrna,  at  which  the  defendant  in  error 
was'  Vice  Consul  of  the  United  States. 

The  declaration  was  in  substance  as  follows : — "  For  that  the 
said  Matthews,  heretofore,  to  wit,  on  the  twenty-eighth  day  of 
September  last  past,  was  the  master  and  commander  of  a  certain 
brig  called  the  Gem,  a  ship  or  vessel  of  the  said  United  States, 
owned  by  certain  citizens  thereof,  whose  names  are  as  yet  un- 
known to  the  said  Vice  Consul ;  and  which  said  brig,  then  ly- 
ing in  the  port  of  Smyrna  aforesaid,  being  a  foreign  port,  was 
bound  to  the  port  of  Boston,  a  port  in  the  said  United  States  : 
and  he,  the  said  Matthews,  then  and  there  being  the  master  of 
^aid  brig,  was  requested  by  the  said  Vice  Consul  to  take  on 
bobrd  the  said  brig  one  William  Mann,  being. then  and  there  a 
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destitute  seaman  of  the  said  Uaited  States,  and  to  transport  the 
said  Mann  to  the  port  of  Boston  aforesaid  ;  and  the  said  Vice 
Consul  then  and  there  tendered  to  the  said  Matthews  the  sum 
often  dollars,  as  a  compensation  for  receiving  and  transporting 
the  said  Mann  as  aforesaid  ;  but  the  said  Matthews  did  then  and 
there  wholly  refuse  to  receive  the  said  Mann  on  hoard  the  said 
brig,  against  the  law,  peace,  and  dignity  of  the  said  United 
States,  and  contrary  to  the  form  of  the  statute  of  said  United 
States  in  such  case  made  and  provided  :  By  reason  whereof, 
and  by  force  of  said  statute,  the  said  Matthews  has  forfeited  and 
become  liable  to  pay  tbe  sum  of  one  hundred  dollars,  to  be  re- 
covered for  the  bene6t  of  the  said  United  States,  by  the  said 
Vice  Consul,  in  his  own  name.  Yet  the  said  Matthews,  al* 
though  often  required,  has  not  paid  to  tbe  said  Consul  the  said 
sum,''  &c. 

Upon  the  trial  upon  the  issue  of  nil  debet  in  the  District 
Court,  a  verdict  was  found  for  the  original  plaintiff,  upon  which 
judgment  was  entered  ;  and  a  bill  of  exceptions  being  taken 
at  the  trial  by  the  original  defendant,  tbe  cause  was  now  brought 
to  this  Court. 

The  bill  of  exceptions  was  in  substance  as  follows: — To 
maintain  the  issue  on  his  part,  the  plaintiff's  counsel  offered  in 
evidence  the  certi6cate  of  the  plaintiff,  as  Vice  Consul  of  the 
United  States  for  the  port  of  Smyrna,  which  is  in  the  words  and 
figures  following,  viz. : 

"  Consulate  of  the  United  States. 
"  I,  David  W.  Offley,  Vice  Consul  of  the  United  States, 
hereby  certify,  that  on  the  twenty-eighth  day  of  the  present 
month  of  September,  as  Vice  Consul  aforesaid,  I  requested 
Richard  Matthews,  master  and  commander  of  tbe  brig  Gem,  of 
Boston,  of  the  burthen  of  one  hundred  and  sixty-one  tons,  or 
thereabouts,  then  being  a  vessel  belonging  to  a  citizen  or  citizens 
of  tbe  United  States,  and  lying  in  the  port  of  Smyrna,  to  take 
on  board  his  said  brig  William  Mann,  a  seaman  of  the  United 
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States,  and  thea  being  destitute  within  my  ofBcial  district,  and 
to  transport  him  to  Boston,  the  port  for  which  his  said  brig  was 
then  destined  and  soon  to  sail,  on  such  terms  not  exceeding  ten 
dollars  for  the  said  seaman ;  and  that  I  then  and  there  tendered 
to  him,  the  said  Richard  Matthews,  the  sum  of  ten  dollars  for 
the  said  seaman  as  a  compensation  for  receiving  and  transporting 
him  as  aforesaid,  the  said  seaman  being  ready  to  be  received 
(and  then  and  there  present)  by  the  said  Richard  Matthews  oa 
board  his  said  brig.  But  the  said  Richard  Matthews,  then  and 
there  and  ever  afterwards,  altogether  refused  and  neglected  to 
receive  the  said  seaman  on  board  his  said  ship,  and  to  transport 
him  as  aforesaid.  In  faith  whereof,  I  have  made  this  certi6cate 
under  my  hand  and  official  seal,  at  Smyrna,  this  thirtieth  day 
of  September,  one  thousand  eight  hundred  and  thirty-six. 
(l.  s.)  Signed,  "  David  W.  Ofplet, 

Vice  Consul:' 
"  I,  David  W.  Offley,  Vice  Consul,  do  hereby  certify,  that 
the  foregoing  is  a  true  copy  from  the  original,  existing  in  the 
register  of  this  consulate.     Witness  my  hand  and  the  seal  of 
office,  at  Smyrna,  this  thirtieth  day  of  September,  1836. 

«  David  W.  Ofplet,  Vice  Chnsui:' 


This  was  objected  to  as  evidence  of  any  facts  therein  stated, 
except  the  refusal  of  the  defendant  to  take  said  seaman  on  board, 
but  the  District  Judge  admitted  the  said  certiBcate  as  prima 
facie  evidence  of  all  the  facts  therein  certified  to.  The  plain- 
tiff's counsel  also  produced  and  put  into  the  case  a  custom- 
house copy  of  the  list  of  the  crew  of  the  ship  Mars  for  the 
voyage  referred  to  in  the  deposition  hereinafter  mentioned,  and 
the  name  of  the  said  William  Mann  there  appeared  as  one  of  the 
said  crew. 

The  defendant's  counsel  requested  the  Judge  to  order  the 
plaintiff  to  be  nonsuited,  because  the  action  should  have  been  in 
the  name  of  the  United  States,  and  not  in  the  name  of  this  plain- 
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tiff;  but  tbe  Judge  ruled,  that  the  action  was  rightly  brought  in 
the  name  of  this  plaintiff. 

Tbe  defendant's  counsel  further  requested  the  Judge  to  in- 
struct tbe  jury,  that  if  the  said  seaman  had  deserted  from  the 
ship  Mars  at  Smyrna,  the  Consul  bad  no  authority  to  require 
tbe  defendant  to  take  the  said  seaman  on  board  bis  vessel,  while 
tbe  Mars  was  lying  in  the  port  of*  Smyrna,  but  should  have  re- 
stored him  to  the  ship  Mars ;   and  that  while  the  Mars  was  ly- 
ing in  tbe  port  of  Smyrna,  the  said  seaman  was  not  a  distressed 
seaman  within  the  meaning  of  the  statute  on  which  the  action 
was  founded.     And  he  further  requested  the  said  Judge  to  in- 
struct the  jury,  that,  if  the  said  William  Mann  was  a  British  sea- 
man, he  bad  no  American  character,  except  while  he  continued 
to  be  one  of  tbe  crew  of  an  American  ship,  and  that,  by  desert- 
ing from  tbe  Mars  in  the  port  of  Smyrna,  his  American  charac- 
ter was  at  an  end,  and  he  was  no  longer  entitled  to  protection 
and  relief  as  an  American  seaman.     But  it  was  left  to  the  jury 
to  consider  and  determine,  whether  it  was  satisfactorily  proved 
by  tbe  evidence  given,  that  the  said  William  Mann  was  an 
Englishman,  or  a  deserter  from  the  ship  Mars  ;  or  whether  the 
sbtp  Mars  was  in  the  port  of  Smyrna  when  the  defendant  was 
required  by  the  Consul  to  receive  the  said  Mann  on  board  the 
brig  Gem,  of  which  he  was  master.    And  the  jury  were  further 
instructed  by  the  Judge,  that  the  Consul  might  rightfully  judge 
on  board  of  what  vessel,  then  being  in  the  port  of  Smyrna,  be- 
longing to  a  citizen  of  the  United  States,  and  bound  to  the 
United  States,  he  would  place  the  said  William  Mann,  if  then 
and  there  a  destitute  mariner  of  tbe  United  States  in  that  port, 
though  it  were  now  proved,  that  the  said  William  was  at  that 
time  an  English  subject,  and  a  deserter  from  the  ship  Mars ; 
that,  having  acquired  the  character  of  a  mariner  of  the  United 
States,  by  becoming  one  of  the  crew  of  the  ship  Mars,  in  man- 
ner above-stated,  he  was,  if  destitute  or  in  distress,  entitled  to 
relief  from  the  Consul  of  the  United  States,  under  the  Act  of 
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Congress  on  the  subject ;  and  the  Consul  might  rightfully  re- 
quire the  defendant  to  receive  him  on  board  for  conveyance  to 
the  United  States,  on  the  terms  specified  in  and  by  the  act 
aforesaid  ;  and  that  the  defendant,  master  of  the  ship  Gem, 
could  not  legally  refuse  compliance  with  such  requirement,  on 
the  ground,  that  the  ship  Mars,  of  which  the  said  William  Mann 
was  one  of  the  mariners,  was  at  that  time  in  the  port  of  Smyrna. 

The  questions  arising  upon  the  bill  of  exceptions  were  argu- 
ed by  B.  JR.  Curds  for  the  plaintiff  in  error,  and  by  MUb,  Dis- 
trict Attorney,  for  the  other  side. 

Stort  J.  Three  questions  have  been  made  and  argued  at 
the  bar.  The  first  is,  whether  the  present  action  is  well  brought 
by  the  Vice  Consul  in  his  own  name  to  recover  the  penalty,  or 
whether  the  action  ought  not  to  have  been  brought  in  the  name 
of  the  United  States. 

Upon  general  principles,  where  a  pecuniary  penalty  or  for- 
feiture is  inflicted  for  any  public  offence  or  wrong,  it  seems 
clear,  that  the  action  to  recover  the  penalty  or  forfeiture  must  be 
brought  in  the  name  of  the  government,  and  not  in  the  name  of 
any  private  party,  unless  some  other  mode  for  the  recovery  is 
prescribed  by  some  statute  ;  and  the  usual  remedy  in  cases  of 
a  pecuniary  penalty  is  an  action  or  information  of  debt  by  the 
government  itself.'  This  is  the  lule  of  the  common  law ; 
and,  therefore,  it  has  been  held,  that  a  suit  will  not  lie  by  a  com- 
mon informer  for  such  a  penalty,  unless  power  is  given  to  him 
for  that  purpose  by  statute ;'  neither  will  an  indictment  lie  for 
such  a  penalty,  unless  also  specially  allowed  by  statute  ;'  for  it 


I  Ex  parte  Marquand,  2  Gallis.  R.  .554, 555. 
'  Fleming  y.  BaUeyt  5  East  R.  313. 

*  Etc  V.  MaiOandy  2  Str.  R.  828 ;  Ex  r^^rte  Marquand,  2  Gallis.  R. 
559. 
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is  properly  recoverable  as  a  debt  io  a  Court  of  revenue,  by  the 
government ;  and  is  in  no  just  sense,  a  criminal  proceeding. 

The  whole  question  on  this  point,  then,  resolves  itself  into 
this  ;  whether  the  present  action  by  the  Vice  Consul  has  been 
authorized  by  any  statute  of  the  United  States. 

The  act  of  1803,  ch.  62,  on  which  this  suit  is  founded,  in 
the  4th  section,  makes  it  the  duty  of  our  Consuls  and  Vice 
Consuls,  &&C.,  to  provide  for  destitute  seamen  within  their  districts ; 
and  requires  all  masters  of  American  vessels  bound  to  some 
port  of  the  United  States  on  request  of  our  Consuls  and  Vice 
Consuls,  &c.,  to  take  such  seamen  on  board,  and  transport  them 
to  the  United  States  upon  certain  terms  and  conditions  pre- 
scribed by  the  act ;  and  inflicts  upon  the  masters  a  penalty  of 
$  100  for  refusing  so  to  do.  Nothing  is  said  in  the  act  as  to 
the  person  by  whom,  or  the  mode  in  which,  this  penalty  shall  be 
sued  for  or  recovered  '^  for  the  beneBt  of  the  United  States,  in 
any  Court  of  competent  jurisdiction."  Now,  this  section  is  a 
substitute  for  the  seventh  section  of  the  act  of  1792,  ph.  24,  on 
the  same  subject,  (which  the  act  of  1803,  ch.  62,  <^  5,  has 
repealed)  ;  and  which  prescribed,  that  the  penalty  therein  pro- 
vided for  the  like  refusal  of  the  masters,  should  be  sued  for  and 
recovered  "  for  the  benefit  of  the  United  Stales,  by  the  said 
Consul  or  Vice  Consul  in  his  own  name,  in  any  Court  of  com- 
petent jurisdiction."  The  omission  of  these  latter  words  in  the 
act  of  1803,  ch.  62,  would  seem  to  furnish  a  clear  proof  of  a 
change  of  the  legislative  intention  as  to  the  mode  of  suing  for  the 
penalty  ;  and  it  seems  to  me,  is  decisive  of  the  question.  The 
omission  of  the  words  must  be  attributed  to  design,  and  leaves 
no  ground,  upon  which  a  Court  of  justice  can  presume  any  right 
or  authority  of  the  Consul  or  Vice  Consul,  &c.,  to  sue ;  since 
the  whole  penalty  is  to  be  for  the  benefit  of  the  United  States. 
The  second  section  of  the  act  of  1803,  ch.  62,  furnishes  also 
an  indirect  argument  to  the  same  effect.  By  that  section,  the 
masters  of  American  ships,  on  their  arrival  in  foreign  ports^  are 
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required  to  deposit  the  ship's  papers  with  the  American  Consul 
or  Vice  Consul,  &c. ;  and  it  inflicts  upon  the  master  for  the 
refusal  or  neglect  so  to  deposite  them,  a  penalty  of  $500,  which 
is  to  be  recovered  '^  by  the  Consul,  or  Vice  Consul,  fee,  in  his 
own  name,  for  the  benefit  of  the  United  States,  in  any  Court 
of  competent  jurisdiction."  The  common  maxim  is,  Expressio 
unius  est  exctusio  alterius.  If  the  legislature  meant  to  pro- 
vide for  the  recovery  of  the  penalty  in  the  same  manner,  in 
each  case,  they  would  have  naturally  used  the  same  language, 
and  have  inserted  the  same  provisions.  But,  if  we  are  satisfied, 
that  the  omission  was  purely  the  result  of  accident  or  negli- 
gence, or  mistake,  it  would  not  aid  the  Court  on  the  present 
occasion ;  for  Courts  of  justice  are  not  at  liberty  to  supply  the 
defects  of  legislation,  even  if  they  were  at  liberty  to  presume 
them  to  be  unintentional,  or  founded  in  mistake  or  negligence. 
My  opinion  is,  therefore,  that  this  point  is  fatal  to  the  very 
foundation  of  the  present  suit. 

But  the  counsel  on  each  side  have  requested  the  Court  to 
give  an  opinion  upon  the  other  points  in  the  cause,  in  order  to 
settle  the  merits  of  the  controversy,  which  would  otherwise  be 
brought  forward  in  another  suit,  in  the  name  of  the  United 
States. 

The  next  question  is  to  the  ruling  of  the  learned  judge  of  the 
District  Court,  in  admitting  the  certificate  of  the  Vice  Consul, 
stated  in  the  bill  of  exceptions,  as  prima  facie  evidence  of  all 
the  facts  therein  certified  ;  whereas,  the  counsel  for  the  original 
defendant  contended,  and  now  contend,  that  it  was  not  evidence, 
except  of  the  refusal  of  the  defendant  to  take  the  seaman  on 
board.  The  fourth  section  of  the  act  of  1803,  after  the  provisions, 
which  have  been  already  alluded  to,  proceeds  to  declare ;  '^  And 
the  certificate  of  such  consul  or  commercial  agent,  given  under 
his  hand  and  official  seal,  shall  he  pritna  facie  evidence  of  such 
refusal,  in  any  Court  of  law  having  jurisdiction  for  the  recovery 
of  the  penalty  aforesaid."    The  whole  question  turns  upon 
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what  is  to  be  understood  as  intended  to  be  included  in  the 
statute.  Is  it  the  dry  naked  fact,  tliat  the  master  refused  to  take 
a  seaman  on  board,  giving  his  name,  at  the  request  of  the  con- 
sul, &c.  ?  Or  does  the  statute  mean  by  the  words  **  such  re- 
fusal," a  refusal  under  the  circumstances  stated  in  the  preceding 
part  of  the  section  ?  My  opinion  is,  that  the  latter  is  the  true 
interpretation  of  the  statute.  It  meant  to  provide,  that  the 
certiBcate  should  contain  and  be  evidence,|7rtmayaae,of  all  the 
facts  stated  in  the  enacting  clause  of  the  section,  which  is  ne- 
cessary to  bring  the  case  within  the  penalty  ;  for  all  those  facts 
are  indispensable  to  make  it  '^such  refusal"  as  the  statute 
contemplates.  Upon  any  other  construction  the  enactment 
would  be  wholly  nugatory  for  all  the  purposes  of  enforcing  the 
statute ;  since  ev^ry  material  fact  to  enforce  the  penalty  must  be 
proved  aliunde  the  certificate.  The  statute  placed  confidence 
in  the  consul,  as  a  public  officer,  bound  to  the  performance  of 
highly  responsible  duties,  and  meant  to  make  his  certificate  the 
proper  and  ordinary  proof,  though  not  conclusive  proof,  of  all  the 
fects  to  sustain  a  suit  for  the  penalty.  That  is  to  say,  it  meant 
that  he  should  certify,  that  the  seaman  was  a  seaman  of  the 
United  States,  was  destitute,  that  he  requested  the  master  of 
an  American  ship,  bound  to  the  United  States,  to  take  him  on 
board  and  transport  him  to  a  port  of  the  United  States,  for  the 
statute  compensation,  with  a  proviso  that  he  should  not  be 
compelled  to  take  more  than  two  seamen  for  every  one  hundred 
tons  burthen  of  the  ship,  and  that  he  refused  so  to  do.  *^  Such 
refusal,"  and  no  other,  would  constitute  an  offence  within  the 
statute  ;  and  such  refusal  and  no  other  is  to  be  certified.  Now, 
the  present  certificate  contains  the  allegations  of  these  neces- 
sary facts;  and  none  other  ;  and,  therefore,  it  seems  to  me, that 
It  was  properly  admissible,  in  the  whole,  according  to  the  ruling 
of  the  District  Judge. 

The  third  and  last  question  is,  as  to  the  instruction  given  to 
the  jury  by  the  District  Judge  upon  the  prayer  of  the  counsel 
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for  the  original  defendant.  The  instruction  in  substance  was, 
that  the  consul  was  the  proper  judge,  on  board  of  what  Ameri* 
can  vessel  he  would  place  the  seaman  (William  Mann),  if  des- 
titute ;  that  if  he  was  an  English  subject,  and  a  deserter  from 
another  American  ship  (The  Mars),  then  in  the  same  port  of 
Smyrna ;  yet  having  acquired  the  character  of  a  seaman  of  the 
United  States,  by  becoming  one  of  the  crew  of  the  Mars,  he 
was,  if  destitute,  entitled  to  relief  from  the  consul,  and  the  con* 
sul  might  rightfully  require  the  original  defendant  to  take  him 
on  board  ;  and  the  defendant  could  not  lawfully  refuse  to  take 
him  on  board,  on  the  ground  of  his  being  a  deserter  from  the 
Mars,  and  her  being  in  the  same  port. 

In  regard  to  the  6rst  part  of  the  instruction  it  does  not  seem 
to  me,  that  there  can  be  any  real  ground  for  doubt.  If  a  sea- 
man be  entitled  to  the  privileges  of  an  American  seaman,  and 
be  destitute,  the  consul  is  the  proper  judge  on  board  of  what 
ship  he  should  be  placed,  for  his  return  to  the  United  States. 

In  regard  to  the  other  parts  of  the  instruction,  it  has  not 
been  contended,  that  no  other  destitute  seamen  are  within  the 
act  of  1803,  ch.  62,  except  those,  who  arc  American  citizens. 
It  is  notorious,  that  our  laws  authorize  and  allow  foreigners  to 
be  employed  as  seamen  in  the  merchant  ships  of  the  United 
States ;  and  while  so  employed  they  are  clearly  within  the 
protection  of  our  laws ;  and,  it  seems  to  me,  they  are  to  be 
deemed  to  be  '^  mariners  and  seamen  of  the  United  States," 
within  the  language  and  policy  of  the  act  of  1803,  ch.  62. 
There  seems  a  studious  caution  in  the  act  not  to  confine  the 
relief  to  American  citizens  ;  but  to  give  the  benefit  of  it  to  all 
seamen  in  the  merchant's  service,  whether  natives  or  foreigners. 
But  the  argument  is,  that  foreigners  are  no  longer  to  be  con- 
sidered as  holding  the  character  of ''  mariners  and  seamen  of 
the  United  States,"  than  while  they  actually  belong  to  a  ship 
of  the  United  States  in  that  character.  I  greatly  doubt,  if  that 
proposition  is  maintainable  in  its  full  extent.     Many  cases  may 


OCTOBER  TERM,  1837.  1 25 

Matthews  v.  Offley. 

be  stated,  in  vhich  such  a  construction  would  involve  great  in- 
conveniences and  hardships,  and  be  repugnant  to   the   sound 
policy  of  the  act.     Suppose,  for  example,  an  American  ship, 
with  some  foreigners  composing  a  part  of  her  crew,  should  be 
totally  lost  by  shipwreck  on  a  foreign  coast ;  or  should  be  cap- 
tured and  condemned  in  a  foreign  country  ;  or  should  be  sold 
in  a  foreign  country ;  it  would  be  a  violent  construction  of  the 
act  to   insist,  that  because  the  foreign  seamep  were  absolved 
from  their  contract  by  such  a  disaster  or  sale,  they  were  to  lose 
their  character  as  American  seamen,  although  they  were  intent 
upon  an  immediate  return*  to  the  country  for  the  purpase  of 
engaging  anew  in  our  merchant's  service,  and  they  and  their 
families  bad  a  known  domicil  in  the  United  States.     Suppose 
a  foreign  seaman  should  be  left  ashore  by  one  of  our  ships, 
on  her  departure  from  a  foreign  port,   by  accident,  or   mis- 
take,  or  design  ;  it  would  be  difficult  to  support  the  doctrine, 
that  he  thereby  lost  bis  character  as  an  American  seaman  in 
such  a  case,  if  his  avowed  domicil  was  in  the  United  States. 
I  do  not  know,  that  it  ought  to  make  any  difference,  if  the  case 
should  be  that  of  a  foreign  seaman  voluntarily  discharged  from 
an  American  ship  in  a  foreign  port ;  or  turned  ashore  for  gross 
misconduct;  or  compelled  to  quit  the  ship  from  cruelty  or  gross 
ill  treatment  by  the  officers  of  the  ship ;  if  in  each  of  these  cases 
the  seaman  bad  his  domicil  in  the  United  States,  and  had  a 
bona  Jide  intention  to  return  to  and  remain  in  our  marine  ser- 
vice.    It  seems  to  me,  that,  where  a  foreign  seaman  has  once 
acquired  a  domicil  in  the  United  States,  and  is  engaged  in  our 
merchants'  service,  and  retains,  if  I  may  so  say,  the  habits  of 
that  service,  and  upon  every  discharge  from  one  ship  still  has 
the  animus  revertendi  to  that  service  and  domicil,  he  must  be 
treated  as  intending  to  retain  bis  acquired  character  of  an  Amer- 
ican seaman,  and  his  acquired  American  domicil.     Some  overt 
act  on  bis  own  part,  such  as  engaging  in  some  foreign  service, 
or  resuming  his  original   native  character,   or  disowning  his 
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American  character  and  domicil,  seems  to  me  indispensable  to 
rebut  the  presumption,  that  he  still  attaches  himself  to  the 
American  service.  It  does  not  strike  me,  that  his  desertion  from 
another  American  ship,  at  least,  unless  followed  up  by  engaging 
in  some  foreign  service,  ought  to  have  such  an  effect.  If  his 
desertion  be  without  good  cause  and  unjustifiable,  although  he 
has  broken  the  shipping  articles  on  his  side,  it  is  not  dissolved. 
He  cannot  shal^e  off  his  contract  in  this  way.  He  is  still  in 
contemplation  of  law  a  seaman  of  the  ship,  from  which  he  de- 
serted, and  may  be  compelled  to  return  to  duty.  If,  on  the 
other  hand,  upon  his  desertion,  the  master  justifiably  declines  to 
take  him  on  board  again ;  and  cuts  him  adrift  from  the  ship's 
service,  he  will  then  be  discharged  from  the  ship's  service ;  but 
it  by  no  means  follows,  that  he  is  to  be  deemed  discharged  from 
the  American  marine  service  altogether,  or  that  he  has  ceased, 
ipso  factOy  against  his  will,  to  be  entitled  to  the  protection  of 
American  seamen.  I  am,  therefore,  by  no  means  prepared  to 
admit,  that  the  fact  of  desertion  from  the  Mars,  if  fully  establish- 
ed, would,  in  this  case,  prove,  that  the  seaman  was  not  entitled, 
if  destitute,  to  the  privileges  of  the  act. 

Nor  do  I  think,  that  the  fact  of  the  Mars  being  in  port,  sup- 
posing the  seaman  to  have  deserted  from  her,  would  per  ae 
establish,  that  he  was  not  a  destitute  seaman  within  the  sense 
of  the  act.  If  the  master  of  the  Mars  would  not  receive 
him  on  board  again,  he  might  be  truly  said  to  be  a  destitute 
seaman,  if  he  could  not  find  any  other  employment  in  the 
American  service.  The  fact,  that  the  Mars  was  at  the  time  in 
port,  would  be  a  strong  ingredient  in  the  case  to  establish,  that 
he  was  not  a  destitute  seaman,  if  he  would  have  been  received 
again  on  board  of  the  ship  for  duty.  But,  of  itself  it  cannot  be 
held,  in  point  of  law,  as  conclusive  proof,  that  he  was  not  desti- 
tute. But  I  do  not  find,  that  this  point  was  ever  required  to 
be  put  to  the  jury  under  this  aspect.  Nor  do  I  find  any  thing 
in  the  instructions  of  the  District  Judge,  which  precluded  the 
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jury  from  taking  this  matter  into  consideration,  as  matter  of  fact. 
For  these  reasons  it  does  not  appear  to  me,  that  there  is  any 
error  in  the  instruction  of  the  District  Judge  given  to  the  jury. 
The  mere  dry  fact,  that  a  seaman  has  deserted  from  an  American 
ship,  v^hether  she  be  in  port  or  not  at  the  time,  when  the  sea- 
man became  destitute,' does  not  seem  to  me  to  supersede  the 
authority  of  the  Consul  to  require  another  American  ship  to 
bring  him  to  the  United  States.  If  the  ship,  from  which  he 
has  deserted,  has  left  the  port,  I  do  not  understand,  that  the 
argument  insists,  that  the  Consul  may  not,  if  he  is  destitute, 
require  him  to  be  brought  home  in  another  ship.  Mere  deser- 
tion, then,  does  not  oust  the  Consul's  authority,  or  disqualify  the 
seaman  from  the  protection  and  assistance  intended  by  the  act. 
The  fact  of  the  ship's  being  still  in  port,  from  which  he  de- 
serted, does  not,  in  point  of  law,  show,  that  he  is  not  destitute, 
however  proper,  as  a  matter  of  fact,  it  may  be  for  the  consid- 
eration of  the  jury  on  that  point. 

Upon  the  whole  my  opinion  is,  that  the  two  last  objections 
to  the  ruling  of  the  District  Judge  are  not  maintainable.  But, 
inasmuch  as  the  suit  is  not  brought  in  the  name  of  the  United 
States,  and  the  Vice  Consul  is  not  authorized  by  law  to  bring  it 
ID  his  name,  the  judgment  must  be  reversed. 

Judgment  reversed  accordingly. 


William  Sherwood,  Libelllant, 
Isaac  Hall,  and  Thomas  Curtis,  Respondents. 

Coarta  of  Admiralty  do  not  reco^ise  the  rule  in  Equity,  requiring  two  wit- 
nesfles,  or  one  witness  and  strong  corroborative  circumstances,  in  order  to 
o?ereome  the  denial  in  the  answer. 
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A  master  shipped  a  minor,  who  had  run  away  from  another  vessel,  under  cir- 
cumstances amounting  to.noticcL  that  tlie  shipment  was  unauthorized  by, 
and  against  the  will  of  the  father ;  Heldj  that  this  was  a  tort  of  the  master, 
for  which  the  ship-owners  were  responsible  in  damages. 

The  measure  of  damages  was  held  in  this  case  to  be  the  amount  of  the 
wages,  which  the  minor  was  earning  on  board  Uie  other  vessel  at  the  time 
of  the  abduction,  down  to  the  termination  of  the  voyage  ;  and  ^0  besides, 
to  cover  extra  expenses  and  losses. 

Libel  in  a  cause  of  damage  for  abduction  of  the  libellant's  son 
on  a  voyage  from  Boston  to  Trieste,  and  back  again  to  Boston. 
The  facts  of  this  case  will  sufficiently  appear  in  the  opinion  of 
the  Court. 

At  the  hearing  in  the  District  Court,  the  libel  was,  by  con- 
sent of  the  parties,  dismissed  with  a  view  to  argue  the  same 
cause  upon  the  appeal  in  this  Court. 

The  cause  was  accordingly  argued  at  this  term,  by  Charles 
P.  Curtis,  for  the  libellant,  and  by  Franklin  Dexter,  for  the 
respondents. 

Story  J.  The  present  is  a  libel  for  a  maritime  tort,  techni- 
cally called  a  cause  of  damage,  for  the  asserted  abduction  of 
the  minor  son  of  the  libellant,  and  employihg  him  as  a  seaman 
on  board  of  the  brig  Rupee,  owned  by  the  respondents,  and  of 
which  one  John  Freeman,  jr.,  was  then  master,  on  a  voyage 
from  Boston  to  Trieste,  and  Palermo,  and  back  again  to  Boston. 
There  is  no  dispute,  that  the  minor  went  on  the  voyage ;  that 
he  was,  at  the  time  of  the  sailing  of  the  brig,  known  to  Free- 
man, (the  master),  to  be  a  minor,  and  to  have  run  away  from 
another  vessel,  then  in  the  port  of  Boston  ;  and  that,  the  cir- 
cumstances were  such,  that  Freeman  must  have  had  informa- 
tion, amounting  to  full  notice,  that  the  shipment  of  the  minor 
was  unauthorized  by,  and  against  the  will  of  his  father.  All 
this  is,  as  I  think,  fairly  inferrible  from  his  own  testimony,  (he 
being  made  a  competent  witness  bv  a  release  from  the  re- 
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spondents),  either  from  direct  admissions  in  it,  or  from  clear  and 
determinate  presumptions,  arising  from  it.  I  think,  that  the 
testimony  of  Capt.  Meeker  goes  farther,  and  establishes  satis- 
factorily, that  Freeman  was  expressly  warned  and  admonished, 
not  to  take  the  minor  on  board  ;  and  that  he  would  be  held  re- 
sponsible for  his  conduct,  if  he  did.  Under  such  circumstances, 
it  was  clearly  his  duty  not  to  take  the  minor  on  board  ;  but  to 
discharge  him.  After  such  notice,  he  acted  at  his  peril,  and  if 
he  were  now  before  the  Court,  he  would  have  no  right  to  com- 
plain, if  his  conduct  was  visited  by  severe,  if  not  by  exemplary 
damages.  He  had  no  right,  after  such  notice,  to  rush  blindly 
on  his  course ;  and  if  he  chose  to  make  no  inquiries,  and  to 
give  no  heed  to  his  proper  duty,  the  law  might  justly  be  taxed 
\f\iYi  a  want  of  vigor,  if  it  could  not  reach  him  in  the  shape  of 
damages. 

But  the  present  libel  is  brought  against  the  respondents,  as 
owners ;  and  unless  they  had  a  direct  or  positive  notice  of  the 
facts,  there  is  not  any  strong  reason  for  making  them  responsi- 
ble, beyond  a  fair  compensation  in  damages,  for  the  misconduct 
of  their  master.  The  first  question,  then,  that  arises  properly 
in  the  case,  is,  whether  they  had  any  such  direct  or  positive  no- 
tice. It  has  been  argued,  on  behalf  of  the  respondents,  that 
they  bad  no  such  notice;. that  in  their  answer  to  the  libel,  put 
in  under  oath,  and  responsive  to  the  libel,  they  declare,  that 
they  never  had  any  personal  notice  of  the  facts ;  and  that,  un- 
der such  circumstances,  their  answer  must  stand  for  verity,  un- 
less overcome  by  two  witnesses,  or  one  witness  ^d  strong 
corroborative  circumstances. 

The  argument  proceeds  upon  the  ground,  that  the  same  rule 
applies  to  an  answer  in  Courts  of  Admiralty,  responsive  to  the 
libel,  as  evidence,  as  does  apply  to, an  answer,  responsive  to  the 
bill,  in  Courts  of  Equity.  But  no  such  rule  has,  to  my  know- 
ledge, ever  been  recognised  in  Courts  of  Admiralty.  The  libel- 
lant  in  the  Admiralty  has  a  right  to  require  the  respondent  to 
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answer  under  oath,  to  the  allegations  of  the  libel ;  and  also  ta 
put  the  respondent  to  answer  special  interrogatories,  growing 
out  of  the  allegations  of  the  libel,  in  order  to  supersede  the  ne- 
cessity of  making  any  proof  of  facts,  which  are  not  contested 
or  denied  by  the  latter.  This  practice  is  borrowed  from  the 
civil  law,  where  the  actor,  or  plaintiff,  first  puts  in  his  positions, 
answering  to  our  libel ;  and  then  required  the  answer  thereto 
by  his  adversary,  the  ReiUy  or  defendant.  After  the  answer  of 
the  latter  was  put  in,  the  actor  proposed  special  interrogatories 
to  the  defendant,  respecting  the  matters  of  the  positions,  which 
interrogatories  were  technically  called  in  the  civil  law,  libellus 
articulatus?  In  modern  times,  in  the  Admiralty,  at  least  in 
this  country,  the  libel  embraces  the  positions  and  the  interroga- 
tories of  the  civil  law  in  one  instrument,  and,  therefore,  becomes 
emphatically  a  libel  articulate,  (Jibellus  articulatus)^  in  the 
double  sense  of  a  narrative  of  facts,  and  a  special  interrogation 
as  to  these  facts. 

It  is  true,  tha(  in  the  civil  law,  two  witnesses  were  ordinarily 
required  to  the  material  facts,  if  they  were  not  admitted  by 
the  defendant,  or  were  put  in  contestation  by  him.  Thus,  we 
find  it  laid  down  in  the  Code ;  Simili  mode  sanxtmus^  ui  unim 
testimonium  nemo  jndicum  in  qudcumqne  causa  facile  patiatur 
admiiti,  Et  nunc  manifeste  sancimus,  ut  unius  omnino  testis 
responsio  non  audiatur,  etiatnsi  praclara  Curia  konore  praful- 
geat.  (Cod.  Lib.  4,  tit.  ^,  1.  9).*  This,  it  is  observable,  was 
a  general  rule  of  evidence,  and  wholly  independent  of  the  de- 
nials in  the  answers  of  the  defendant.  And  I  have  not  been 
able  to  find,  in  the  civil  law,  any  proof  of  the  existence  of  the 
rule  adopted  by  our  Courts  of  Equity  in  relation  to  the  au- 

>  See  Gilb.  For.  Roman.  90,^1,218.  Hare  on  Didcov.  22a  Story 
on  £q.  Pleadings,  §  39. 

*  2  Bro.  Civ.  &  Adm.  Law,  380,  and  note  47.  2  Story  on  Eq.  Jurisp. 
^  1530. 
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thority  of  the  answer  of  the  defendant,  as  evidence  in  matten 
responsive  to  the  allegations  of  the  Bill.  The  general  rule  of 
evidence  in  the  civil  law,  requiring  two  witnesses,  seems  to  have 
stood  upon  a  broader  ground.  It  was  early  repudiated  in  our 
Courts  of  common  law ;  and  has  never,  to  my  knowledge,  been 
admitted,  as  a  controlling  and  fixed  rule  in  our  Courts  of  Admi- 
jaliy,  in  modem  times.  In  the  case  of  The  Thomas  and  Henry, 
(1  Brockenb.  R.  367),  Mr.  Chief  Justice  Marshall  held  the 
doctrine,  that  the  answer  of  the  defendant,  though  responsive  to 
the  libel,  was  not  evidence  for  the  defendant,  as  it  is  in  Equity. 
The  learned  Judge  of  the  District  Court  of  Maine,  (Judge 
Ware),  has  held  the  same  doctrine,  as  has  my  own  learned 
brother,  (Judge  Davis),  in  this  Court.  Many  cases,  I  am  fully 
persuaded,  have  been  decided  upon  the  satisfactory  testimony 
of  a  single  witness,  against  the  positive  denials  of  the  answer  in 
Admiralty  proceedings ;  and  upon  a  late  occasion,  I  did  not  hes- 
itate to  overrule  the  doctrine  now  contended  for.  It  is  from 
the  importance  of  the  point,  as  one  of  general  interest  to  the 
profession,  that  I  have  dwelt  upon  it  in  this  place,  though 
nothing  material  to  my  present  judgment  turns  upon  it.  I  do 
not  think,  that  positive  and  direct  knowledge  of  the  facts  is,  in 
ibe  present  case,  satisfactorily  brought  home  to  the  respondents. 
But  I  am  of  opinion,  that  constructive  notice  is  brought  home 
to  them  by  the  knowledge  of  their  agent,  the  master  of  the 
Rupee.  And,  at  all  events,  I  hold,  that,  upon>  the  well  estab- 
lished princifrfes  of  the  maritime  law,  in  cases  of  this  sort,  the 
owners  are  responsible  for  the  torts  of  the  master  in  acts,  relative 
to  the  service  of  the  ship,  and  within  the  scope  of  his  employ- 
ment in  the  ship.  This  b  so  well  settled,  that  I  need  not  do 
more  than  to  allude  to  a  few  passages  in  the  excellent  treatise 
of  Lord  Tenterden,  on  the  Law  of  Shipping,  (Abbott  on  Shipp. 
p.  2,  ch.  2,  ^  9,  ^  11,  p.  98,  99),  and  to  the  authorities  col- 
lected in  the  last  American  edition  of  the  same  work  in  1829,  p. 
99.    It  will  be  found,  that,  in  cases  of  collision,  and  injuries  from 
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negligence  and  illegal  captures,  and  other  torts  from  the  fault 
of  the  master,  the  owners  are,  by  the  maritime  law,  made  re- 
sponsible for  his  acts  and  omissions  of  duty. 

It  remains  only  to  add,  that  I  think,  that  the  owners  are  re- 
sponsible for  the  full  wages,  which  the  minor  was  earning,  as 
mate  of  the  packet  Hudson,  at  the  time  of  the  abduction,  to 
the  termination  of  the  voyage  on  the  brig's  return  to  Boston, 
Which  I  estimate,  according  to  the  evidence,  to  be  at  the  rate  of 
twenty-five  dollars  per  month,  deducting  one  month's  advance 
wages  at  the  beginning  of  the  voyage,  and  other  reasonable  ad- 
vances properly  made  to  the  minor  in  the  course  of  the  voyage, 
for  necessaries,  .he.  To  this  sum  I  shall  add  fifty  dollars^  to 
cover  extra  expenses  and  losses,  with  costs. 


Hancox  v.  Fishing  Insurance  Company. 

The  usage  of  trade  must  be  taken  into  consideration  in  the  construction  of 
policies  of  insurance. 

An  insurance  on  outfits  in  a  whaling  voyage  does  not  terminate  ftro  tanto  with 
their  consumption  or  distribution ;  but  attaches  to  the  proceeds  of  the 
adventure. 

A  lien, or  an  interest  in  the  nature  of  a  lien,  is  an  insurable  interest.  And  it 
will  make  no  difference,  if  the  party  has  a  right  to  pursue  his  debtor  per- 
sonally for  the  debt,  on  account  of  which  the  lien  attached. 

An  interest  does  not  cease  to  be  insurable  in  the  progress  of  the  voyage,  sim- 
ply because  it  is  subject  to  contingencies,  or  has  not  at  the  moment  any 
thing  corporeal  or  tangible,  to  which  it  is  attached. 

On  sealing  voyages  to  the  South  Sea,  it  is  the  usage  to  take  on  board  stores, 
for  the  use  of  the  crew,  which  are  dealt  out  and  sold  to  them  during  the 
voyage,  and  constitute  a  lien  upon  their  lay  or  share  of  the  profits.  The 
plaintiff,  who  had  shipped  clothes,  under  this  usage,  to  the  amount  of 
$1000,  caused  the  same  to  be  insured  "  and  the  proceeds  thereof,**  by  a  val- 
ued policy.  After  clothes  to  the  amount  of  $950  had  been  dealt  out  and 
sold  to  the  crew,  the  vessel  was  lost.    Hddf  that  the  property  insured  was 
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in  the  nature  of  &n  outfitf  and  that  the  plaintiff  was  entitled  to  recover  the 
full  amount  of  the  inBarance,  according  to  the  valuation  in  the  policy, 
leaving  to  the  underwriters  all  their  rights  to  salvage  under  the  abandon- 
ment. 

Qiuere;  as  to  the  validity  of  an  insurance  by  seamen  of  their  shares  in  the 
proceeds  of  an  adventure,  where  the  shares  are  in  the  nature  of  wages, 
though  given  in  lieu  thereof. 

Quttre ;  where  the  assured  had  property  in  the  goods  insured  at  the  time  of 
the  insurance,  whether  a  subsequent  change  of  interest,  before  or  afler  loss, 
would  affect  his  right  to  recover. 

Assumpsit  on  a  Policy  of  Insurance.     The  policy  was  as 
follows :  ''  Tlie  president,  &c.,  of  the  Fishing  Insurance  Com- 
pany, do  by  these  presents,  cause  Z.  Cook,  jr.,  for  P.  Hancox, 
to  be  insured  lost  or  not  lost  one  thousand  dollars  on  clothes  and 
the  proceeds  thereof,  on  board  schooner  Emily,  at  and  from  New 
York,  on  the  first  day  of  September,  at  noon,  to  the  South 
Seas,  and  elsewhere,  for  the  purpose  of  taking  seals  and  oil, 
and  to  continue  to  the  termination  of  her  voyage  at  any  port  in 
the  United  States,  with  general  liberty  and  the  privilege  of 
taking  skins  and  procuring  refreshments,  and  information  and  any 
thing  else,  at  any  port  or  place  that  the  master  may  think  for 
the  benefit  of  the  voyage,  entitled  to  the  same  average  as  outfits 
and  cargo."     Liberty  was  also  given  to  ship  home  skins  by  any 
other  vessel  or  vessels.     In  case  of  loss,  the  policy  was  to  be 
sufficient  proof  of  interest.     The  premium  was  eight  per  cent., 
per  annum,  warranting  eight  per  cent.     The  clothing  and  pro- 
ceeds were  valued  at  the  sum  insured.     The  policy  contained 
the  usual  perils  in  Boston  policies.     The  declaration  alleged  a 
loss  by  the  perils  of  the  seas.     Plea,  the  general  issue. 

By  consent  of  the  parties,  a  verdict  was  taken  for  the  plain- 
tiff, for  $1200,  subject  to  the  opinion  of  the  Court  upon  a 
statement  of  facts  admitted  by  the  parties ;  and  the  verdict  to 
be  altered  and  amended  according  to  the  opinion  of  the  Court. 
The  facts  will  be  found  embodied  in  the  opinion  of  the  Court. 

Farsoni  and  P.  W.  Chandler,  for  the  defendants,  insisted  : 
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1.  That  the  policy  was  to  continue  only  until  the  clothes  were 
sold,  ir  It  was  to  continue  till  they  were  sold,  deliyeied,  and 
paid  for,  It  amounted  to  an  Insurance  on  seamen's  wages,  and 
was  void. 

2.  That  the  plaintiff  had  no  insurable  interest,  after  the 
goods  were  sold.  That,  to  recover  on  the  policy,  his  interest 
must  have  continued  till  the  loss  happened.  But  at  that  time 
he  had  no  control  over  the  property,  and  no  right  of  property 
in  it.  He  had  suffered  no  loss,  as  the  crew  were  personally 
liable  to  him. 

3.  That  the  proceeds  of  the  cargo  had  been  paid  for  once, 
by  the  other  policies,  and  the  plaintiff  must  look  to  the  amount 
there  received  for  his  remuneration. 

4«  That,  so  far  as  the  clothes  were  affected,  there  were  no  pro* 
ceeds,  other  than  the  debts  of  the  sailors.  If  the  catchings 
were  insufficient  to  pay  the  master  and  owners  for  advances, 
and  if  Hancox  could  recover,  it  must  be  because  there  were  no 
catchings — and  the  policy  was  held  by  the  Court  to  guarantee 
the  catchings,  as  well  as  the  sailors^  debts, 

5.  That  the  plaintiff,  as  one  of  the  owners,  was  fully  insured 
by  the  other  policies,  and  was  fully  paid,  and  if  he  now  recov- 
ered, he  would  have,  from  the  same  office,  a  double  payment  of 
fais  loss. 

C  G,  and  F.  C.  Loring  for  the  plaintiff. 

Stort  J.  The  questions  arising  upon  this  policy,  are  of  a 
somewhat  novel  character.  The  insurance  is  upon  ^'clothes 
and  the  proceeds  thereof,"  on  a  sealing  voyage  (or  seals  and  oil, 
in  the  South  Seas,  and  back  to  the  United  States.  In  the 
course  of  the  voyage,  the  schooner  was  shipwrecked  on  Re- 
freshment Island,  one  of  the  group  of  the  Tristan  D'Acuanha 
islands,  in  the  South  Seas ;  and  the  vessel  and  cargo,  then  con- 
sisting of  about  ninety  barrels  of  whale  and  elephant  oil,  and 
thirty-six  seal-skins,  were  totally  lost,  with  the  exception  of  the 
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thirty-Six  seal-skins,  about  fifty  barrels  of  wbale  oil,  worth  $600 
or  $700,  and  one  hundred  and  eighty-two  skins,  worth  about 
$2600,  which  had  been  previously  sent  home  in  another  vessel, 
and  had  safely  arrived. 

According  tb  the  usage  of  this  trade,  it  is  customary  to  take 
OD  board  clothing,  bedding,  and  stores  of  all  kinds  for  the  use 
of  the  crew  during  the  voyage,  which  are  dealt  out  and  sold  to 
the  crew,  according*  to  their  wants  during  the  voyage,  by  the 
roaster,   and   they  are  charged  against  the  crew,  accordingly. 
They  are  sometimes  put  on  board  by  the  owner,  and  sometimes 
by  other  persons ;  and  upon  all  such  sales,  the  master  is  entitled 
to  a  coin  mission.     The  crew  in  these  voyages,  receive  a  certain 
portion  of  the  profits  and  proceeds  of  the  oil  and  skms  taken 
during  the  voyage,  in  lieu  gf  wages.     Their  shares  of  the  pro- 
ceeds of  the  voyage  are  received,  and  sold  by  the  owners,  and 
are  liable  for  all  advances  made  to  them  by  the  owners,  the 
master,   and    the  shippers  of  clothes  during  the   voyage,  in 
the  ibilowing  order ;  first,  the  advances  of  the  owners  are  to  be 
paid  ;  next,  those  of  the  master ;  and  lastly,  those  of  the  ship- 
pers. 

In  the  present  case,  the  plaintiff  was  a  shipper  of  clothes  to 
an  amount  as  invoiced,  exceeding  $1000,  under  the  usage; 
and  it  was  agreed,  that  they  should  be  taken  on  board  and  dealt 
out  by  the  master  to  the  crew,  as  they  should  need  them  ;  and 
be  charged  to  them  accordingly.  The  master  was  to  receive  a 
commission  of  seven  per  cent,  for  bis  services.  Accordingly, 
in  the  course  of  the  voyage,  and  before  the  shipwreck,  the 
master  bad  dealt  out  and  sold  to  the  crew  about  $950  worth  of 
the  clothing ;  and  there  remained  at  the  time  of  the  shipwreck, 
unsold,  about  $50  or  $100  worth  of  the  clothing,  which  was 
then  lost. 

It  seems,  that  the  shares  of  the  crew,  in  the  proceeds  of  the 
cargo  sent  home,  were  insufficient  to  pay  the  advances  due  to 
the  owners  and  master ;  and  therefore,  nothing  could  be  ob- 
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tained  froru  that  source  by  the  plaintiff.  Some  of  the  crew  ran 
away  ;  others  of  them  have  gone  to  places  unknown  ;  and  others 
have  no  known  places  of  residence. 

Upon  receiving  information  of  the  loss,  the  plaintiff,  through 
his  agent,  abandoned  to  the  underwriters  for  a  total  loss.  Three 
other  policies  bad  been  effected  by  the  owners  of  the  schooner 
Emily,  on  the  schooner  and  her  out6ts,  for  the  same-  voyage  ; 
upon  which  also,  it  seems,  abandonments  have  been  made,  and 
they  have  received  payment,  as  for  a  total  loss. 

Such  are  the  general  facts  ;  and  upon  these  the  question 
arises,  whether  the  plaintiff  is  entitled  to  recover  for  a  total  loss ; 
if  not,  whether  he  is  entitled  to  recover  for  a  partial  loss.  That 
he  is  entitled  to  recover  the  amount  of  the  clothing,  which  ac- 
tually perished  in  the  shipwreck,  does  not  seem  to  me  a  matter, 
upon  which  there  can  be  any  real  dispute.  No  point  of  this 
sort  was  made  at  the  argument ;  and  I  do  not  well  see,  how  any 
can  be  made. 

The  real  question  turns  upon  the  right  to  recover  for  a  total 
loss.  That  this  was  a  policy  upon  a  real  interest  is  clear  ;  and 
the  policy  attached  upon  that  interest  to  the  full  amount  insur- 
ed. The  point  of  controversy  is,  whether  the  policy  upon  the 
goods  sold  had  terminated  at  the  time  of  the  shipwreck.  The 
argument  for  the  plaintiff  is,  that  upon  the  construction  of  the 
policy,  it  was  either  (J.)  a  policy  upon  the  clothing,  until  sold 
to  the  crew  ;  or,  (2.)  it  was  a  policy  upon  the  clothing,  until  it 
was  sold,  delivered,  and  paid  for.  If  the  former  be  the  true 
construction,  then,  it  is  said,  that  by  the  sales  to  the  crew 
the  policy  pro  tanto  was  discharged.  If  the  latter  be  the  true 
construction,  then  it  amounts  in  effect  to  an  insurance  upon  the 
seamen's  wages  ;  for  their  shares  of  the  proceeds  are  in  the  na- 
ture of  wages  ;  and  the  policy  of  the  law  prohibits  such  an  in- 
surance. 

The  terms  of  the  policy,  construed  without  any  reference  to 
the  usage  of  the  trade,  would  not  involve  any  real  difficulty. 
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A  policy  upon  goods  and  their  proceeds  is  a  policy,  which  covers 
the  origioal  goods,  while  they  remain  subject  to  the  risks  in  the 
policy  ;  and  any  other  property,  in  which  the  proceeds  of  those 
goods  are  invested,  when  taken  on  board  in  lieu  thereof,  and 
subjected  to  the  like  risks.  But  it  is  plain,  that  such  could  not 
have  been  the  intention  of  the  parties  to  this  policy  ;  for  though 
it  was  contemplated,  that  the  clothing  should  be  sold,  it  was 
never  contemplated,  that  the  proceeds  should  be,  in  a  strict  sense, 
speciGcally  invested  in  any  other  property  during  the  voyage. 
The  usage  of  the  trade,  which  must  be  taken  into  consideration 
in  construing  all  policies,  fully  explains  this  whole  matter. 
Stripped  of  its  artificial  texture,  the  real  object  of  the  policy 
was  to  cover  the  risks  of  the  shippers,  arising  from  the  loss  of 
the  goods,  or  the  frustration  of  the  voyage,  by  any  of  the  perils 
insured  against.  The  goods  were  to  be  put  at  risk..  They 
were  to  be  sold  to  the  seamen  ;  and  if  the  voyage  was  success- 
ful, the  shipper  confidently  looked  to  the  proceeds  of  the  ad- 
venture for  the  due  payment  of  the  sales  made  to  the  seamen. 
His  reliance  upon  their  personal  responsibility  was  altogether  a 
secondary  consideration.  As  soon  as  the  goods  were  sold  to 
the  seamen,  the  shipper  acquired  an  interest  in  the  success  of 
the  voyage,  equal  to  the  sales.  It  was  something  in  the  nature 
of  an  inchoate  lien,  and  which  became  an  actual  lien  upon  the 
shares  of  the  seamen  in  the  proceeds  of  the  adventure  j7ro  tantOf 
as  fast  as  they  were  obtained.  It  was  not  against  the  marine 
perils  alone  to  the  goods  themselves,  while  they  were  unsold, 
that  the  policy  meant  to  protect  the  shipper ;  but  also  against 
the  hazards  of  a  loss  of  the  voyage  and  adventure.  It  is  analo- 
gous to  an  insurance  upon  outfits  in  a  fishing  or  whaling  voyage^ 
where  a  large  portion  pf  the  outfits  are  continually  in  the  pro- 
cess of  consumption  in  the  progress  of  the  voyage,  and  are  ex- 
pected to  be  repaid  out  of  the  proceeds  of  the  adventure.  No 
one  ever  supposed,  that  an  insurance  upon  outfits  terminated 
pro  tarrio  with  every  day's  consumption  or  destruction  of  the 
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outfits  ;  or,  that  such  a  policy  did  not  attach  upon  the  proceeds 
of  the  adventure,  though  they  could  not  be  deemed  in  a  strict 
sense  the  proceeds  of  the  outfits.  Thi$  is  sufficiently  apparent 
from  what  was  said  by  the  Court  in  Brough  v.  fVhitmore,  (4 
Term  R.  206),  and  Hill  v.  Patten,  (8  East  R.  373).  An  in- 
surance on  the  ship  always  includes  the  provisions  of  the  crew 
for  the  voyage  ;  and  if  the  ship  be  totally  lost  during  the  voyage, 
DO  deduction  is  ever  made  on  account  of  the  provisions  antece- 
dently consumed,  whether  the  policy  on  the  ship  be  open  or 
valued.* 

The  terms  of  the  present  policy  appear  to  me  clearly  to  re- 
quire this  interpretation.  It  is  a  policy,  as  has  been  already 
stated,  on  the  "  clothes,  and  the  proceeds  thereof"  The  word 
"  proceeds  "  can  here  have  no  sensible  meaning  with  reference 
to  the  usage  of  the  trade,  unless  it  means  the  proceeds  of  the  ad- 
venture. And  then,  again,  it  is  added,  that  the  insured  is  to  be 
"  entitled  to  the  same  average  as  otUfits  and  cargo."  So  that 
the  subject-matter  of  the  insurance  in  this  case  is  treated  by 
the  underwriters  themselves  as  governed  by  the  same  principles 
and  entitled  to  the  same  average  losses  as  outfits  and  cargo  in 
such  voyages  are.  The  valuation  in  the  policy  also,  in  a  case 
of  this  sort,  seems  to  me  to  point  clearly  to  an  understanding  of 
the  parties,  that  the  interest  insured  and  property  put  on  board, 
are  to  be  treated  as  of  the  same  value  during  the  whole  of  the 
adventure,  for  all  the  purposes  of  the  voyage.  Nor  does  the 
policy  stop  here  ;  for  it  goes  on  to  provide,  that  in  case  of  loss 
the  policy  itself  is  to  be  sufficient  proof  of  interest. 

If,  then,  under  the  usage  of  trade  and  the  terms  of  the  policy, 
we  are  to  treat  this,  as  in  the  nature  of  a  policy  on  outfits,  it 
would  seem,  that  there  was  no  substantial  objection  in  the  way 
of  the  right  of  the  plaintiflT  to  recover  for  a  total  loss  under  the 


»  See  also  Haskins  v.  PickersgUl,  2  Marsh.  Inaur.  727 ;  1  Phillips  on 
Insurance,  71,  72, 1st  edit. ;  2  Phillips  on  Insur.  43,  2d  edit. 
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abandonment.  If,  in  the  present  case,  the  vessel  bad  been  suc- 
cessful in  her  outward  voyage,  and  upon  the  homeward  voyage 
had  been  lost,  with  her  catchings  and  other  proceeds  on  board, 
It  would  be  difficult  to  resist  the  claim  of  the  plaintiff  to  a  reco- 
very for  a  total  loss.  He  would  have  had  a  lien  on  the  shares 
of  the  seamen  in  those  proceeds,  or  some  interest  in  the  nature 
of  a  lien.  It  seems  perfectly  clear,  that  a  person  having  a  lien, 
or  an  interest  in  the  nature  of  a  lien,  on  the  property  on  board, 
has  an  insurable  interest.  And  it  will  make  no  difference  in 
SQcb  a  case,  that  he  might  still  have  a  right  to  pursue  his  debtor 
personally  for  the  debt,  on  account  of  which  the  lien  attached. 
There  are  many  authorities  in  the  books  to  this  effect ;  and 
among  them  are  Oodin  v.  London  Assurance  Company y  (1 
Burr.  R.  489)  ;  Lv4:ena  v.  Craioford,  (5  Bos.  &  Pull.  R.  294) ; 
HiUy.  Secretan,  (1  Bos.  fa  Pull.  R.  315)  ;  fVoIff  v.  Horncas- 
tlty  (5  Bos.  fa  Pull.  R.  316)  ;  Welb  v.  Philadelphia  Insurance 
Companj/y  (9  Serg.  fa  Rawl.  R.  103)  ;  Seamaiis  v.  Loring,  (1 
Mason  R.  127, 130)  ;  and  Russell  v.  Union  Insurance  Company^ 
(4  Dall.  421  ;  S.  C.  1  Wash.  Cir.  R.  409)  ;  and  the  cases  of 
mortgagees,  factors,  and  agents,  cited  by  Mr.  Phillips,  in  his 
excellent  Treatise  on  Insurance.^ 

But,  then,  it  is  said,  that  in  this  case  there  were  no  proceeds, 
to  which  the  lien  did  in  fact  attach ;  and  the  mere  possibility  of 
a  lien  is  not  sufficient  to,  found  an  interest.  This  may  be  true 
sub  modo.  But  here  the  question  is  not,  as  to  an  original  inte- 
rest in  the  clothing  on  and  for  the  voyage ;  for  that  is  clear. 
But  the  question  is,  whether  the  interest,  once  having  attached 
to  the  policy,  is  gone  by  the  subsequent  sales  ;  so  that  the  plain- 
tiff has  ceased  to  have  an  insurable  interest.  Now,  I  am  not 
aware,  that  any  decision  has  been  made,  by  which  it  has  been 
established,  that  an  interest  ceases  to  be  insurable  in  the  pro- 


'  1  Phillips  on  Insurance,  27,  41  to  51,  Ist  edit;  Id.  p.  105  to  p.  12*2, 
2d  edit ;  2  Phillips  on  Insurance,  32, 33,  34,  41,  42,  43  to  47, 61, 1st  edit. 
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gress  of  a  voyage,  simply  because  it  is  subject  to  contingencies, 
or  has  not  at  the  moment  any  thing  corporeal  or  tangible,  to 
which  it  is  attached.  What,  indeed,  upon  such  an  interpreta- 
tion, would  become  of  insurances  upon  profits,  or  commissions, 
or  freight,  which  are  in  the  course  of  being  earned  ? 

One  of  the  difBcuIties  of  the  argument  is  in  likening  an  in- 
surable interest  to  any  other  interest  in  property.  The  truth  is, 
that  an  insurable  interest  is  sui  generis ,  and  peculiar  in  its  tex- 
ture and  operation.  It  sometimes  exists,  where  there  is  not 
any  present  property,  or  jus  in  re,  or  jus  ad  rem.  Inchoate 
rights,  founded  on  subsisting  titles,  unless  prohibited  by  the  pol- 
icy of  the  law,  are  insurable  ;  as,  for  example,  freight,  respon- 
dentia, and  bottomry.  So  it  was  held  by  a  majority  of  the 
judges  in  hucena  v.  Crawford^  (5  Bos.  &  Pull.  R.  294,  295). 
They  also  held,  that,  where  there  is  an  expectancy,  coupled 
with  a  present  existing  title,  there  is  an  insurable  interest;  words 
which  approach  very  near  to  a  description  of  the  present  case. 
After  referring  to  the  definitions  by  foreign  jurists,  the  con- 
tract of  insurance,  they  added ;  "  These  definitions  clearly 
embrace  a  contingent  interest,  which  is  subject  to  the  perils  of 
the  seas,  and  for  the  loss  of  which  a  compensation  can  be 
made."  Lord  Eldon,  although  he  differed  from  some  of  the 
views  of  the  majority  of  the  judges,  in  that  case  said  ;  "  I  have 
in  vain  endeavored,  however,  to  find  a  fit  definition  of  that, 
which  is  between  a  certainty  and  an  expectation  ;  nor  am  I 
able  to  point  out,  what  is  an  interest,  unless  it  be  a  right  in  the 
property  ;  or  a  right  derivable  out  of  some  contract  about  the 
property y  which  in  either  case  may  be  lost  upon  some  contin- 
gency affecting  the  possession  or  enjoyment  of  the  property."  ' 


'  Id.  p.  321.  See  niso  on  this  same  point,  Wtggin  y. Mercantile  Insur- 
ance Company^  7  Pick.  R.  271 ;  and  Buck  v.  The  Chesapeake  hisurance 
Company,  1  Peters  R.  151, 162,  163;  and  Columbian  Insurance  Company 
V.  Lawrence,  2  Peters  R.  25,  46,  47.  See  also  what  was  said  by  Law- 
rence J.,  in  Lucena  v.  Crawford,  on  this  point,  5  Bos.  &  Pull.  R.  301. 


OCTOBER  TERM,  1837.  141 

Haneox  v.  Fishing  Insurance  Company. 

Now,  these  words  are  very  expressive  and  direct,  as  to  the 
nature  of  the  very  interest  of  the  plaintiff  in  the  present  case. 
He  had  a  right  in  the  original  property,  and  he  had  a  right 
founded  upon  a  contract  about  that  property,  which  has  been 
lost  by  the  contingencies  of  the  present  voyage.  Indeed,  the 
policy  in  the  present  case  seems  studiously  to  have  provided 
for  the  very  case,  which  has  happened,  by  the  agreement  of  the 
undent  riters,  that  in  case  of  loss  the  policy  itself  shall  be  a  suffi- 
cient proof  of  interest. 

In  regard  to  another  suggestion,  that  the  policy  is  void  as 
against  public  policy,  because  it  in  effect  amounts  to  an  insur- 
ance of  seamen's  wages,  a  few  words  may  suffice.  Assuming, 
for  the  purposes  of  the  argument,  that  an  insurance  by  the  sea- 
men themselves  on  their  shares  of  the  proceeds  of  the  adventure 
would  not  be  good,  because  they  are  in  the  nature  of  wages, 
though  given  in  lieu  of  wages,  (a  point,  upon  which  I  desire  to 
be  understood  as  giving  no  opinion),  it  is  a  sufficient  answer  to 
the  argument  to  say,  that  the  present  is  not  the  case  of  such  an 
insurance.  The  plaintiff  has  insured  his  own  interest  in  the 
voyage,  and  not  theirs.  They  may,  indeed,  in  a  possible  case 
be  benefited  by  this  insurance  ;  but  the  policy  itself  is  not  on 
wages  or  on  shares  in  heu  of  wages  ;  but  simply  on  the  prop- 
erty originally  shipped,  and  upon  the  proceeds  of  the  adventure, 
so  far  as  the  plaintiff  could  or  might  have  a  lien  thereon  for  his 
advances  to  the  seamen. 

It  has  been  suggested,  that  the  plaintiff  has  in  fact  sustained 
no  loss,  because  for  any  thing  that  appears,  he  may  siill  recover 
the  debts  due  to  him  from  the  seamen  ;  and  if  so,  he  has  sus- 
tained no  loss.  This  objection  has  already  been  in  effect  an- 
swered. The  question  is  not,  in  cases  of  this  sort,  whether  the 
party  has  actually  lost  his  debt,  which,  if  caused  by  the  insol- 
vency or  death  of  the  debtor,  would  not  be  by  a  peril  within  this 
policy  ;  but  the  question  is,  wb.ether  he  has  lost  the  security  for 
that  debt  by  the  perils  insured  against,  which  the  underwriters 
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agreed  to  assume  upoD  themselves.  A  mortgagee  or  consignee 
of  property,  may  recover  his  insurance,  if  the  property  mortga- 
ged or  consigned  is  lost  in  the  voyage,  although  the  mortgagor 
or  consignor  still  remains  his  debtor  and  is  solvent. 

Then,  again,  it  has  been  suggested,  that  the  party  insured 
must  not  only  have  an  interest  in  the  property  at  the  time,  when 
the  insurance  was  made,  but  also  at  the  time  of  the  loss.  This 
I  certainly  have  been  accustomed  to  consider  the  established 
doctrine,  not  only  in  the  American  but  in  the  English  courts. 
It  was  certainly  so  laid  down  by  a  majority  of  the  judges  in  the 
case  of  Lucena  v.  Crawford,  (5  Bos.  &^  Pull.  R.  295)  ;  and  it  has 
been  repeatedly  recognised  in  the  American  courts.*  However, 
in  the  recent  case  of  Sparks  v.  Marshall,  (3  Scott  R.  186 ; 
S.  C.  2  Bing.  New  Cases,  761,  774,  776),  there  are  intima- 
tions of  opinion  by  the  Court  of  Common  Pleas  in  England, 
that  if  the  assured  had  property  in  the  goods  insured  at  the  time 
of  the  insurance,  no  change  of  interest  afterwards,  before  or  after 
the  loss  happened,  would  affect  the  right  of  the  insurer  to  re- 
cover. Whether  this  doctrine,  so  novel  and  so  difficult  to  be 
sustained  upon  principle,  will  be  adhered  to,  is  more  than  I  am 
able  to  conjecture.  I  can  only  say,  that  nothing  in  my  judg- 
ment in  the  present  case  proceeds  upon  the  admission  of  any 
such  doctrine.  And,  indeed,  it  is  quite  possible,  that  the  Court 
may  have  intended  to  restrict  their  observations  to  the  particular 
frame  of  the  policy  in  that  case,  (the  words  of  which  are  not 
given  in  the  report),  and  under  the  peculiar  circumstances  there 
stated.  The  policy  may  have  been  drawn  up  in  general  terms^ 
"  for  whom  it  may  concern." 


'  See  1  Phillips  on  Insurance,  27 ;  CarroU  v.  Boston  Marine  Insurance 
Company,  8  Mass.  R.  515;  Stetson  v.  Mass.  Muttud  Fire  Insurance  Co^ 
4  Mass.  R.  a30,  336,  337 ;  2  Phillips  on  Insurance,  27 ;  Gordon  v.  Mass. 
Fire  and  Marine  Insurance  Co.,  2  Pick.  R.  249;  Lazarus  v.  Commonufealih 
Insurance  Co,.  5  Pick.  76,  81. 
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Upon  the  whole,  my  opinion  is,  that  the  plaintiff  in  the  pres- 
ent case  is  entitled  to  recover  for  a  total  loss.  This  opinion  is 
founded  upon  the  nature  and  terms  of  the  present  policy,  opera- 
ting upon  the  usage  in  this  particular  trade.  I  consider,  that 
the  parties  to  this  policy  intended  to  cover  the  whole  interest  of 
the  plaintiff,  as  a  valued  interest  for  the  whole  voyage,  not  only 
in  the  original  clothing,  but  in  the  proceeds  thereof,  when  at- 
tached by  a  lien,  or  a  claim  in  the  nature  thereof,  to  the  shares 
of  the  seamen  in  the  proceeds  of  the  adventure ;  and  further, 
that  the  property  insured  was  to  be  treated,  as  in  the  nature  of 
an  outfit ;  and  that,  if  by  the  perils  insured  against,  the  voyage 
was  totally  lost  and  frustrated,  then  that  the  plaintiff  was  enti- 
tled to  recover  the  full  amount  of  the  insurance,  according  to  the 
valuation  in  the  policy,  leaving  to  the  underwriters  all  their  rights 
to  salvage,  &c.,  under  the  abandonment,  as  in  the  common 
cases  of  an  insurance  upon  outfits,  and  other  special  interests. 
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The  Schooner  Tribune. 

The  Admiralty  has  no  jurisdiction  over  preliminary  contracts  leading  to  mar- 
itime contracts. 

The  jurisdiction  of  the  Admiralty  does  not  depend  upon  the  particular  name 
or  character  of  the  instrument,  but  whether  it  imports  to  be  a  maritime 
contract. 

An  agreement  for  a  charter-party  to  be  made  at  a  later  period ;  Held,  under 
the  circumstances,  to  amount  to  a  present  charter-party,  notwithstanding  a 
more  formal  instrument  was  contemplated. 

Where  the  voyage,  commenced  under  this  agreement,  was  broken  up  by  the 
ship-owners  before  its  completion ;  Held^  that  the  measure  of  damages,  for 
which  they  were  liable  to  the  other  party,  was  what  would  be  a  compensa- 
tion for  the  actual  loss  and  expense  incurred  about  the  voyage,  the  labor  and 
services  in  procuring  another  vessel,  and  the  reasonable  disbursements  in 
the  present  suit,  beyond  the  taxed  costs.  ^^^ 

A  person,  once  master  of  a  vessel,  will  be  deemed  to  continue  in  that  char- 
acter, until  displaced  by  some  overt  act  or  declaration  of  the  ownen» 

The  power  of  the  master  to  make  contracts  about  his  vessel,  in  the  home  port 
of  the  owners,  is  limited. 

Libel  on  a  memorandum  of  charter-party  on  an  appeal  from 
the  District  Court. 
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The  cause  was  argued  by  Ames  and  Atwelly  for  the  libellant, 
and  by  Miters,  jr.  and  Whipple^  for  the  claimants. 

Stort  J.  This  is  the  case  of  an  appeal  from  a  pro  forma 
decree  of  the  District  Court,  in  a  cause  civil  and  maritime.  The 
libel  is  founded  on  a  memorandum  of  contract,  entered  into  at 
Bangor,  in  the  State  of  Maine,  on  the  23d  of  November,  1836, 
by  Samuel  Dennett,  the  asserted  master  of  the  schooner  Tri- 
bune, as  follows.  "  I  hereby  agree,  within  three  days,  to  be 
ready  at  Hampden,  with  a  new  suit  of  sails  on  the  Tribune,  to 
load  for  T.  VV.  Letson,  (the  libellant),  and  proceed  without  de- 
lay to  Lubec,  to  take  in  what  may  be  wanted  to  constitute  her 
cargo,  and  proceed  to  Havana,  and  back  to  any  port  of  the 
United  States  ;  also  that  the  charter-party  shall  not  commence 
until  she  is  loaded  at  Lubec,  provided  I  am  not  detained  over 
seven  days  in  loading  said  vessel.'^  Then  follows  the  date  and 
the  signature  of  Dennett.  On  the  same  paper,  immediately  be- 
low the  foregoing  memorandum,  is  the  following,  signed  by  T. 
W.  Letson.  "  I  agree  to  allow  said  vessel,  on  said  charter- 
party,  five  hundred  Spanish  dollars  per  month.  The  charter  to 
be  made  at  Lubec.     Bangor,  Nov.  23,  1836." 

It  appears,  from  the  evidence,  that  at  the  time  when  this  con- 
tract was  ehtered  into,  the  libellant  had  also  contracted  with  the 
Government  of  the  Island  of  Cuba,  to  supply  it  with  a  large 
amount  of  lumber  of  various  descriptions,  and  among  other 
things,  with  a  large  number  of  cedar  posts,  by  the  1st  of  Jan- 
uary, 1837  ;  and  the  object  of  the  contemplated  voyage  of  the 
Tribune  was,  to  take  a  cargo  of  cedar  posts  to  the  Havana  in 
fulfilment  of  this  last  contract. 

The  Tribune  was,  at  the  time  of  making  this  contract,  owned 
by  the  claimants,  and  belonged  to  Frankfort,  in  the  District  of 
Belfast,  in  Maine.  She  had  been  employed  in  the  year  1835 
in  the  coasting  trade,  during  what  is  technically  called  the  coast- 
ing season  ;  and  afterwards  surrendered  her  coasting  license  and 
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enrollment,  and  performed  a  voyage  to  the  West  Indies  and  back 
again.  In  the  year  1836,  she  was  again  employed  in  the  coast- 
ing trade,  and  at  the  time  of  the  contract,  had  just  terminated 
her  coastinc;  season,  and  her  license  and  enrollment  had  been  de- 
posited  in  the  custom  house  at  Frankfort,  for  the  purpose  of 
being  surrendered,  in  order  to  have  the  schooner  registered  for 
a  foreign  voyage.  During  all  these  periods  she  was  under  the 
command  of  Dennett,  as  master,  he  taking  her  upon  shares,  ac- 
cording to  the  custom  of  the  country,  that  is,  he  paying  for  her 
victualling,  and  manning,  and  other  expenses  of  navigation,  and 
dividing  the  gross  proceeds  of  her  employment  equally  with 
the  owners  ;  so  that  each  was  entitled  to  a  moiety  of  the  gross 
earnings.  Under  such  circumstances,  according  to  the  doctrine 
maintained  by  the  Supreme  Court  of  Maine,  the  master  would 
be  entitled  to  be  deemed  owner  for  the  voyage,  or  season  of 
hiring,  and,  of  course,  he  would  be  entitled,  as  such,  to  let  or 
charter,  or  otherwise  to  employ  the  vessel.* 

After  this  memorandum  of  charter-party  was  made,  a  large 
number  of  cedar  posts,  destined  on  the  voyage,  were  put  on 
board  of  her  at  Frankfort  by  the  libellant,  under  the  superin- 
tendence of  Dennett.  But  before  the  schooner  sailed  on  her 
intended  voyage  to  Lubec,  the  owners  ordered  the  cargo  so 
laden  to  be  put  on  shore,  and  attached  it  under  process,  for  an 
asserted  debt,  due  to  them  on  a  former  voyage  by  a  company, 
of  which  they  insisted  he  was  either  a  partner,  or  an  agent ;  and 
in  either  event  liable  to  them.  The  whole  voyage  was  there- 
upon voluntarily  broken  up  by  the  owners ;  and  the  libellant 
was  frustrated  in  his  intended  enterprize  to  Lubec  and  Havana 
with  the  schooner.  She  was  subsequently  employed  in  another 
voyage  to  the  West  Indies  under  the  command  of  Dennett,  and 
on  her  return  was  found  at  Providence ;  and  the  present  pro- 


^  See  Uiompaon  v.  SnoWf  4  GreenL  R.  264.    Emery  v.  Horsey,  4 
Greenl.  R.  407.     mnsor  v.  CuUa^  7  Greenl.  R.  261. 


NOVEMBER  TERM,  1837.  147 

The  Schooner  Tribune. 

ceedings  were  there  instituted,  in  the  District  of  Rhode  Island, 
against  her. 

The  first  point,  which  has  been  made  at  the  bar,  and  which, 
indeed,  is  preliminary  in  its  nature  to  all  other  inquiries  is, 
whether  the  Court  has  jurisdiction  sitting  in  Admiralty  over 
this  contract.  It  is  not  disputed,  that  Courts  of  Admiralty  have 
jurisdiction  in  cases  of  charter-parties  generally.  But  the  argu- 
ment is,  that  the  present  contract  is  not  a  charter-party  for 
the  contemplated  voyage  ;  but  is  a  mere  preliminary  agreement 
to  execute  such  a  charter-party ;  and,  that  over  preliminary 
agreements  of  such  a  nature,  the  Admiralty  Court  has  not,  and 
does  not  pretend  to  exert  jurisdiction.  In  support  of  this  ob- 
jection, the  case  of  Andrews  v  The  Essex  Fire  and  Marine 
Insurance  Company,  (3  Mason  R.  6),  is  relied  on.  I  agree  to 
the  doctrine  contained  in  that  case  on  this  subject.  I  think,  that 
the  Admiralty  has  jurisdiction  over  maritime  contracts  generally, 
but  not  over  preliminary  contracts  leading  to  such  maritime  con- 
tracts. And  the  only  remaining  point  of  inquiry  is,  whether 
the  contract  now  in  controversy  is  such  a  prelimiuaiy  agreement. 
On  the  one  side  it  is  contended,  that  the  terms  of  the  orig- 
inal instrument  signed  by  Dennett,  do  not  import,  that  another 
charter-party  is  to  be  executed  for  the  voyage,  but  only,  that 
the  right  to  the  charter  compensation  is  to  commence  on  the 
loading  at  Lubec  ;  and,  that  the  words  in  the  other  part  of  the 
instrument  signed  by  the  libellant,  ''  the  charter  to  be  made  at 
Lubec,"  are  to  be  construed  as  having  the  same  meaning  ;  and 
that  "  made"  is  to  be  read  "  commence."  On  the  other  side, 
the  claimants  contend,  that  the  natural  meaning  of  the  latter 
words  is,  that  the  charter-party  was  to  be  made  or  executed  at 
Lubec,  and  that  the  commencement  of  the  chartered  voyage 
was  to  take  place  upon  the  loading  at  that  port. 

In  loose  instruments  of  this  sort,  it  is  not  very  easy  to  say, 
what  precise  meaning  ought  to  be  attached  to  words  standing 
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in  such  a  connectioo.  The  whole  of  both  papers  is  to  be  con- 
strued together  as  constituting  one  contract,  and  I  incline  to 
think,  that  the  better  construction  on  the  whole  is  that  for 
which  the  claimants  contend  ;  and  that  there  was  an  intention 
to  have  a  formal  charter-party  executed  at  Lubec. 

But,  admitting  this  to  be  the  true  construction  of  the  two 
instruments  taken  together,  still  it  does  not  follow,  that  this 
agreement  is  to  be  treated  as  a  mere  preliminary  contract.  It 
may  still  be  treated  as  a  charter-party,  loose  and  informal, 
indeed,  but  as  containing  in  itself  the  substantial  provisions  of 
such  an  instrument,  a  definite  voyage  to  be  performed  on  one 
side,  and  a  definite  compensation  to  be  paid  therefor  by  the 
other  side.  The  making  of  a  mere  formal  instrument  under 
such  circumstances  may  be  treated,  rather  as  a  farther  assurance 
than  as  the  inception  of  a  maritime  charter-party. 

Nor  is  this  doctrine  at  all  new,  even  at  the  common  law.  It  is 
not  uncommon  for  agreements  to  be  made  for  a  lease  for  years, 
with  suitable  covenants  for  the  due  execution  of  a  future  for- 
mal lease ;  and  in  many  cases  of  this  sort,  notwithstanding  such 
covenants  for  a  formal  lease,  the  agreement  has  been  held  to 
amount  to  a  present  demise,  where  it  seemed  better  adapted 
to  carry  into  full  effect  the  intention  of  the  parties.  Without 
going  at  large  into  the  cases,  it  is  sufficient  to  cite  on  this  very 
point  the  case  of  Warman  v.  Faithful^  (5  Barn.  &  Adolph.  R. 
1042)  ;  where  it  was  established,  that  an  agreement  for  a  lease 
for  a  definite  period  for  a  fixed  rent,  amounted  to  a  present 
demise,  notwithstanding  a  more  formal  instrument  was  to  be 
executed,  upon  the  intelligible  ground,  that  it  best  carried  into 
effect  the  apparent  intention  of  the  parties.  Upon  a  similar 
ground,  I  think  the  present  instrument  might  well  be  construed 
to  amount  to  a  charter-party  for  the  voyage,  loose  indeed,  and 
informal,  notwithstanding  a  more  formal  instrument  of  the  same 
nature  was  contemplated. 
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But  I  do  not  rest  ray  opinion  upon  this  point ;  because  there 
is  another  view  of  the  matter,  which  is  conclusive.  It  is  mani- 
fest, that,  so  far  as  the  voyage  from  Frankfort  to  Lubec  was  con- 
cerned, (a  voyage  necessarily  maritime  and  for  no  inconsidera- 
ble distance  on  the  high  seas)  no  farther  or  more  formal  paper 
was  within  the  contemplation  of  the  parties.  The  cargo  for 
this  part  of  the  voyage  was  actually  taken  on  board,  and  the 
voyage  was  voluntarily  broken  up  at  Frankfort  by  the  claim- 
ants. Under  these  circumstances,  it  seems  to  me,  that  the 
jurisdiction  already  attached,  as  the  voyage  was  maritime,  and 
the  contract  was  maritime.  The  question  of  jurisdiction  in  cases 
of  this  sort  does  not  depend  upon  the  particular  name  or  char- 
acter of  the  instrument,  but  whether  it  imports  to  be  a  maritime 
contract  or  not. 

The  next  objection  is,  that  Dennett  was  not  master  of  the 
vessel  at  the  time  ;  and  if  he  was,  that  he  had  no  authority  to 
make  the  contract.  I  am  of  opinion,  that  he  was  master.  He 
had  been  master  for  a  whole  year  before ;  and  his  name  stood 
00  the  ship's  papers  as  master./  Being  once  master,  he  must  be 
deemed  still  to  continue  to  hold  that  character,  until  some  overt 
act  or  declaration  of  the  owners  displaced  him  from  the  station.  Y 
There  is  no  proof  of  that.  As  far  as  the  evidence  goes,  it  is 
directly  the  other  way.  He  took  on  board  this  very  cargo  at 
Frankfort,  as  master.  He  made  the  very  contract  in  question, 
as  master.  Nay,  he  has  continued  ever  since  in  the  vessel  as 
roaster,  to  the  commencement  of  the  present  suit.  His  own 
testimony  does  not  deny  this ;  though  I  must  say,  that  I  am 
sorry  to  say,  that  it  contains  some  pitiful  evasions,  and  some 
statements,  which,  looking  to  the  other  facts  in  evidence,  I 
cannot  entirely  credit. 

As  to  his  right  to  make  such  a  contract  In  the  home  port  of 
the  owners,  I  agree,  that  it  cannot  be  ordinarily  presumed  from 
his  character  as  master.  It  is  not  an  incident  to  his  general 
authority  ;  nor  can  it  be  presumed,  under  such  circumstances, 
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as  an  ordinary  superadded  agency.  But  there  are  peculiar 
circurastances,  however,  in  the  present  case,  which  do  create 
some  presumption  of  such  a  superadded  agency.  In  the  first 
place,  such  had  been  his  authority  in  the  former  voyages  of  the 
vessel ;  and  such  seems  also  to  have  been  his  authority  under 
her  subsequent  employment.  And  I  think  it  might  fairly  be 
presumed,  that  in  the  home  port  he  would  scarcely  have  had 
the  rashness  to  make  so  important  and  definitive  a  contract 
without  some  authority.  I  am  aware,  that  he  has  sworn,  that 
the  contract  was  made  by  hitn  conditionally,  if  bis  owners 
approved  of  it.  But  no  such  condition  appears  on  the  instru- 
ment itself;  and  I  cannot  but  think,  that  the  attendant  circum- 
stances discredit  it.  How  are  we  to  account  for  the  fact,  that 
the  cargo  was  taken  on  board  by  him  under  the  contract,  in  the 
course  of  some  two  or  three  weeks ;  and  yet,  that  all  this  time 
he  acted  without  authority  ;  nay,  that  the  owners  disapproved 
of  it. 

But  I  go  farther,  and  am  of  opinion,  that  there  was  an  adop- 
tion of  the  contract  by  Mr.  Parker,  one  of  the  owners,  and  the 
ship's  husband  and  managing  owner,  upon  a  full  knowledge  of 
the  proceedings  of  the  master.  He  lived  in  the  neighborhood  ; 
he  must  have  seen  the  cargo  taken  on  board  ;  for  he  bad  the 
immediate  superintendence  of  the  vessel  in  the  home  port.  He 
suffered  the  cargo  to  be  loaded  without  objection,  or  giving  any 
notice  of  objection  to  the  libellant.  He  was  present,' when  con- 
versations were  had  between  the  libellant's  agent  and  the  mas- 
ter on  the  subject  of  the  voyage  ;  and  yet  he  made  no  objection. 
The  testimony  of  Mr.  Lord  appears  to  me  directly  to  establish  the 
full  knowledge  of  Mr.  Parker  of  the  voyage,  and  his  full  assent 
to  it.  It  is  true,  that  the  master  has  sworn,  that  the  owners 
never  did  assent  to  the  contract.  But  his  testimony  is  com- 
pletely outweighed  on  this  very  point  by  that  of  Mr.  Ames  and 
Mr.  Cheesborough.  Without  going  into  a  particular  commen- 
tary upon  all  the  testimony,  I  cannot  doubt,  that  the  contract  of 
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the  master  was  fully  adapted  by  the  owners ;  and  that  it  was 
broken  off  afterwards  upon  other  considerations,  wholly  aside 
firom  the  objections  now  insisted  on. 

The  only  remaining  question  is  as  to  the  damages.  I  haye 
DO  doubt,  that  the  expected  profits  to  be  made  on  the  voyage, 
and  the  supposed  injury  to  the  libellant,  from  his  inability  to 
comply  punctiliously  with  his  contract  with  the  government  of 
Cuba,  are  not  proper  items  of  damage.  The  due  performance 
of  the  voyage  was  subject  to  many  future  contingencies ;  and 
the  item  of  profits  is  too  uncertain  in  its  nature  to  form  any 
basis  of  damages,  even  if,  in  a  case  like  the  present,  there  were 
not  other  objections  to  it.  I  think,  too,  that  in  the  present 
action  DO  allowance  can  be  made  in  the  damages  for  the  alleged 
loss  of  the  cedar  posts,  which  were  attached.  If  rightly  at- 
tached, then  the  libellant  has  sustained  no  damage.  If  wrongly 
attached,  his  proper  remedy  is  in  a  Court  of  Common  Law,  in 
an  action  of  trover  for  an  illegal  conversion.  Certainly  the  loss 
of  these  posts  is  not  in  any  view  a  legitimate  consequence  of 
the  refusal  of  the  owners  to  proceed  on  the  voyage.  All  that 
the  libellent  seems  fairly  entitled  to  is  a  compensation  for  his 
actual  losses  and  expenses  incurred  in  and  about  the  voyage,  and 
for  bis  labor  and  services  in  procuring  another  vessel,  and  his 
reasonable  disbursements,  in  vindicating  his  rights  in  the  present 
suit,  beyond  what  he  will  receive  an  indemnity  for  in  the  regu- 
lar taxed  costs.  Upon  a  full  consideration  of  all  the  circum- 
stances in  evidence,  it  seems  to  me  that  the  libellant  ought  to 
recover  the  sum  of  two  hundred  and  fifty  dollars,  and  his  costs 
of  suit. 
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Henry  H.  Dexter  and  Others, 

v. 
Anna  Arnold  and  Others. 

Courts  of  Equity  follow  the  analogies  of  the  law,  as  to  the  limitation  of  the 
right  to  redeem  a  mortgage. 

The  statute  of  Rhode  Island  respecting  the  redemption  of  mortgages,  though 
specially  addressed  to  the  Supreme  Court  of  the  State,  is  proper  to  be  fol- 
lowed by  the  Circuit  Court  of  the  United  States,  sitting  in  Equity. 

The  general  rule  in  Equity  is,  that  twenty  years  exclusive  possession  by  a 
mortgagee,  is  a  bar  to  the  Equity  of  redemption. 

Courts  of  Equity  will  allow  a  redemption  of  a  mortgage,  under  peculiar  cir- 

*     cumstances,  even  after  a  lapse  of  more  tlian  twenty  years. 

The  acts  of  a  mortgagee,  within  twenty  years,  admitting  the  title  to  be  a 
mortgage,  are  sufficient  to  keep  open  the  Equity.  So,  also,  are  solema 
recitals  and  acknowledgments  of  the  mortgage,  in  deeds  and  other  written 
transactions  with  third  persons. 

QwBre;  whether  parol  admissions,  within  twenty  years,  are  sufficient  to  keep 
open  the  Equity. 

There  is  no  instance  of  a  decree  being  made  upon  parol  evidence,  in  favor  of 
the  party  seeking  to  redeem. 

Whatever  may  be  the  true  rule,  the  confessions  and  admissions  of  the  mort- 
gagee, in  the  present  case,  are  too  infirm  to  justify  a  decree  in  favor  of 
redemption. 

The  answer  of  a  defendant  in  another  suit,  though  good  evidence  against 
him,  is  not  admissible  against  a  co-defendant. 

The  possession  of  one  co-tenant  is  not,  ordinarily,  to  be  treated  as  adverse  to 
that  of  other  co-tenants. 

Bill  in  Equity,  to  redeem  the  one  third  of  certain  real  estate, 
called  the  Paget  Farm,  which  the  plaintifis  sought  to  redeem, 
claiming  title  under  the  mortgagor,  Jonathan  Arnold.  The 
material  facts  were  as  follow.  In  May,  1793,  Jonathan  Ar- 
nold and  Aza  Arnold,  were  each  seised  and  entitled  to  one 
third  of  the  Paget  Farm,  in  his  own  right  and  fee  simple,  the 
other  third,  being  owned  by   the  children   of  their  deceased 
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brother,  Welcome  Arnold.  On  the  6th  of  the  same  moDth, 
Jonathan  Arnold  mortgaged  his  one  third,  together  with  his 
one  half  of  the  stock  and  farming  utensils  thereon,  to  his  brother 
Thomas  Arnold,  for  the  payment  of  the  sum  of  £750,  and 
£100,  with  lawful  interest,  on  or  before  the  first  of  April,  1794. 
Jonathan  Arnold  died  on  or  about  the  first  of  October,  1806, 
leaving  his  brothers,  Thomas  and  Aza,  and  his  sisters,  Marcy 
Dexter,  (under  whom  the  plaintiffs  claim  title),  and  Abigail 
Greene  and  Elizabeth  Arnold,  and  the  children  of  his  deceased 
brother.  Welcome  Arnold,- (who  died  in  1798),  his  sole  heirs. 

It  did  not  appear,  that  Thomas  Arnold  ever  entered  into  posses- 
sion of  the  mortgaged  premises,  until  after  the  death  of  Jonathan 
Arnold.  On  the  23d  of  March,  1807,  Thomas  took  adminis- 
tration upon  Jonathan's  estate ;  and  on  the  3d  of  June  of  the 
same  year,  sold  to  his  brother  Aza  Arnold,  for  the  sum  of 
$6403  67,  by  an  absolute  deed  of  general  warranty,  the  same 
one  third  of  the  Paget  Farm,  which  was  mortgaged  to  him  by 
Jonathan  Arnold,  the  deed  describing  it  as  ''  the  same  third 
part  of  said  farm  which  I  purchased  of  Jonathan  Arnold,  by  his 
deed  of  mortgage,  bearing  date,"  &c.  Under  this  deed,  (which 
'was  immediately  put  on  record),  Aza  Arnold  either  entered 
into,  or  remained  in  possession  of  the  whole  of  the  Paget  Farm, 
taking  the  rents  and  profits,  two  thirds  for  himself,  and  one 
third  lor  his  co-tenants,  viz.  the  heirs  of  Welcome  Arnold,  until  his 
death,  which  happened  about  the  3d  of  December,  1833.  By 
bis  will,  dated  the  28th  of  June,  1830,  he  devised  to  the  heirs 
pf  his  brother,  Thomas  Arnold,  (who  died  on  the  11th  of  De- 
cember, 1826,)  and  the  heirs  of  his  brother  Welcome,  (who 
died,  as  has  been  already  stated,  in  1798,)  all  his  right  in  the 
Paget  Farm.  By  the  same  will  he  devised  to  other  persons, 
who  were  his  heirs  at  law,  other  portions  of  his  estate. 

Marcy  Dexter  died  on  the  4th  of  September,  1817,  and  by 
her  will  devised  the  remainder  of  her  estate,  (including  her 
right,  viz.  one  sixth  in  the  premises),  in  trust  for  the  benefit  of 
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certain  persons,  among  whom  were  the  plaintiffs.  Anna  Ar- 
nold, (the  defendant),  took  administration  in  the  estate  of 
Thomas  Arnold,  in  December,  1826.  The  defendants  were 
all  persons  claiming  title  to  the  same  one  third  of  the  Paget 
Farm,  under  the  will  of  Aza  Arnold,  or  under  the  will  of  Marcjr 
Dexter.  All  the  defendants,  also  the  heirs  or  descendants  of 
the  heirs  of  Jonathan  Arnold,  in  different  degrees ;  and  alt  of 
them,  except  those  deriving  title  under  Marcy  Dexter,  resisted 
redemption. 

The  bill  was  61ed  on  the  15th  of  September,  1835,  thai  is 
to  say,  more  than  forty  years  after  the  mortgage  became  abso- 
lute at  law,  from  the  breach  of  the  condition. 

Snow  for  the  plaintiffs ;  and  Dorry  R,  fV,  Oreenef  C.  F. 
Tillinghast,  and  A.  C.  Oreene,  for  the  defendants. 

Stort  J.  There  is  no  dispute  about  the  deraignment  of  tide 
of  either  party  ;  and  the  whole  question  is,  whether,  under  the 
circumstances,  after  such  a  lapse  of  time,  the  plaimifb  are 
entitled  to  redeem. 

The  Act  of  Rhode  Island,  for  quieting  possession,  (Digest  of 
1798,  p.  465,  and  of  1822,  pp.  363,  364,)  gives  to  a  quiet  seisin 
and  possession  of  lands  in  fee  simple,  for  twenty  years,  the  full 
effect  of  a  good  and  rightful  title  in  fee,  subject  only  to  the 
common  exceptions  in  favor  of  persons  under  age,  femes  cavertj 
non  compotes  mentis,  or  imprisoned,  or  beyond  seas.  The 
Act  of  Rhode  Island,  respecting  mortgages,  (Digest  of  1798, 
p.  275,  Digest  of  1822,  p.  210,)  declares,  among  other  things, 
that  the  equity  of  redemption  of  mortgages  made  prior  to 
1798,  shall  be  ^^  within  twenty  years  after  possession  shall  have 
been  obtained  of  any  mortgaged  estate,  by  consent  of  parties, 
without  legal  process  ;V  with  a  proviso  that  the  Supreme  Court 
of  the  State,  may  "  allow  a  redemption  of  any  mortgaged  estate 
after  a   possession   of  twenty  years,  obtained   without  legal 
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process,  if  any  peculiar  circumstances  shall,  in  the  opinion  of 
the  Court,  render  such  redemption  equitable."  The  policy  of 
the  legislature,  however,  manifestly  is  to  shorten  the  time  of 
redemption  in  ordinary  cases ;  for,  in  all  cases  of  mortgages  made 
since  1798,  and  before  1822,  the  equity  of  redemption  is  limited 
to  ax  years,  after  possession  by  process  of  law,  or  a  peaceable 
and  open  entry  in  the  presence  of  two  witnesses ;  and  the 
Equity  of  redemption  of  mortgages,  made  since  1822,  is  limited 
to  the  still  more  restricted  period  of  three  years  after  such  pos- 
sessioD ;  without  any  such  proviso  giving  the  Court  authority, 
upon  equitable  circumstances,  to  open  the  right  to  redeem,  after 
the  lapse  of  these  respective  periods. 

In  cases  of  mortgages  Courts  of  Equity,  upon  general  princi-  ^ 
pies,  follow  the  analogies  of  the  law  as  to  the  limitation  of  the 
right  to  redeem.'  And  if  there  were  no  statute  in  Rhode 
Island,  touching  this  particular  subject,  the  limitation  of  twenty 
years,  provided  for  the  quieting  of  possessions,  would  furnish  to 
this  Court  by  analogy  the  proper  rule  for  limiting  the  equity  of 
redemption  to  the  same  period.  But  I  think,  that  the  statute 
lespecting  mortgages  ought  to  govern  in  this  case  ;  and  though 
the  clause,  giving  the  State  Court  authority  to  allow  a  redemption, 
after  twenty  years'  peaceable  possession  under  mortgages,  made 
prior  to  1798  (as  the  present  mortgage  was),  is  specially  ad* 
dressed  to  that  Court ;  yet  it  ought  to  govern  us  in  the  present 
case  for  two  reasons  ;  First,  because  it  furnishes  the  appropri- 
ate analogy  upon  the  known  doctrine  of  Courts  of  Equity  ;  and, 
secondly,  because  it  is  but  a  mere  affirmation  of  the  general 
principles,  upon  which  Courts  of  Equity  act  in  allowing  or  refus- 
ing a  redemption.  Whenever,  notwithstanding  a  great  lapse  of 
time,  peculiar  circumstances  render  the  redemption  of  a  mort- 
gage equitable,  Courts  of  Equity  have  been  in  the  habit  of  dis- 
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regarding  any  formal  limitation,  prescribed  by  its  own  authority 
in  the  exercise  of  its  jurisdiction  on  this  subject.  Thus,  in  Ord 
V.  Smithy  (2  Eq.  Abridg.  600 ;  S.  C.  Select  Cases  in  Chan.  9), 
a  redemption  was  allowed,  under  very  special  circumstances^ 
after  about  forty  years  from  the  time  when  the  mortgage  was 
made.  But  in  the  same  case  it  was  said,  that  the  general  rule 
should  be  inviolably  abided  by  ;  for  it  is  for  the  quiet  of  men's 
estates.  Smart  v.  Hunt,  cited  in  Hardy  v.  Reeves,  (4  Ves.  R. 
479),  is  to  the  same  effect,  as  is  also  Hansard  v.  Hardy,  (18 
Yes.  R.  455).  But  there  were,  in  each  of  these  cases,  circum- 
stances of  a  very  peculiar  nature,  showing  that  the  mortgagee, 
within  twenty  years,  had  solemnly  treated  it  as  a  mortgage,  not 
merely  by  parol  admissions,  but  by  solemn  acts  and  admissions 
in  writing. 

It  appears  to  me,  that  the  possession  of  Aza  Arnold,  under 
the  deed  of  Thomas 'Arnold,  must  be  treated  as  the  possession 
of  a  person  claiming  title  in  fee,  as  absolute  owner  of  the  one 
third  of  the  premises  conveyed  by  that  deed.  There  is  no  pre- 
tence, that  Aza  ever  kept  any  account  of  the  rents  and  profits 
or  ever  accounted  therefor  to  any  persons,  except  to  the  heirs  of 
Welcome  Arnold.  His  title  was  an  absolute  title,  with  cove- 
nant and  warranty  ;  and  although  be  had  notice  at  the  time  of 
the  conveyance,  that  the  original  title  of  Thomas  Arnold  was 
under  a  mortgage ;  yet  it  by  no  means  follows,  that  he  did  then 
know  or  believe,  that  there  was  a  subsisting,  unextinguished 
equity  of  redemption  at  that  time  in  Jonathan  Arnold  or  his 
heirs,  or  that  he  had  not  in  his  life  time  by  some  act  informally 
surrendered  it  to  Thomas  Arnold.  Jonathan  appears  to  have 
died  abroad,  and  to  have  been  abroad  for  some  years  before  his 
decease  ;  and  I  think  it  may  fairly  be  inferred  from  an  account, 
annexed  to  the  answer  of  Aza  Arnold  and  James  Arnold,  that 
Jonathan  Arnold  was  indebted  to  Thomas  in  other  sums  than  those 
stated  in  the  mortgage ;  or,  at  all  events,  that  there  were  other 
unliquidated  accounts  between  them.    Be  this  fact  as  it  may,  it 
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seems  to  me,  that  at  all  events  it  may  fairly  be  inferred,  that  Aza 
Arnold  gave  the  full  value  of  the  one  third  of  the  farm  at  the  time 
of  his  purchase ;  and  that  the  title  and  covenants  of  general 
warranty  were  taken  upon  that  foundation.     Under  such  cir- 
cumstances, he  must  be  deemed  to  have  entered  into  and  to 
have  held  possession  of  the  premises  adversely  to  the  title  and 
claims  of  the  other  heirs  of  Jonathan  Arnold.     His  possession 
was  notorious  and  open.     The  deeds  were  all  recorded.     He 
kept  no  accounts,  and  never  was  called  upon  to  account  for  any 
rents  or  profits  by  any  persons  claiming  as  heirs  under  Jonathan. 
His  sister,  Marcy  Dexter,  was  then  living,  and  did  not  die  until 
1817  :  yet  she  never  made  any  claim  whatsoever  in  her  life- 
time, nor  have  her  devisees  made  any  claim  until  the  present 
bill  was  contemplated  to  be  brought.     So  that  here  we  have  an 
uninterrupted  and  undisputed  possession  by  Aza  Arnold  for  the 
space  of  twenty-six  years,  and  until  his  death,  manifestly  under 
an  assertion  on  his  part  of  an  absolute  title,  and  that  possession 
acquiesced  in  by  those,  who  had  a  known  interest  to  contest  it. 
It  is  true,  that  Aza  Arnold  might  lawfully  be  in  possession  of  the 
whole  of  the  farm  as  a  co-tenant,  and  therefore  his  possession 
might  be  consistent  with  that  of  the  other  heirs  of  Jonathan  Ar- 
nold  ;  for  the  possession  of  one  co-tenant  is  not  ordinarily  to  be 
treated  as  adverse  to  that  of  the  other  co-tenants.     But,  on  the 
other  hand,  one  co-tenant  can  oust  his  co-tenants,  and  thereby 
acquire  an  adverse  possession  to  them  ;  and  if  he  is  long  in  pos- 
session, claiming  an  exclusive  right  and  title  in  himself,  and  taking 
the  rents  and  profits  accordingly,  and  that  claim  is  notorious  under 
a  recorded  deed  conveying  an  absolute  title,  it  affords  clear  and 
determinate  evidence  of  a  disseisin  of  the  other  co-tenants. 
Such  I  take  the  established  rule  at  law  to  be  ;  and  it  seems  to 
me  directly  applicable  to  the  circumstances  of  the  present  case.' 

'  See  Prescott  v.  Ntvtn^  4  Mason  R.  327,  and  the  cases  there  cited. 
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I  cannot  but  impute  the  acquiescence,  during  so  long  a  period, 
of  Marcy  Dexter  and  her  devisees,  (for  none  of  the  other  heirs 
of  Jonathan  Arnold  seek  any  redemption),  to  one  of  two  causes; 
either  that  the  equity  of  redemption  had  been,  io  fact,  though 
informally,  extinguished,  or  that  the  mortgaged  property  was 
not  worth  redemption  ;  and,  therefore,  the  adverse  possession, 
though  known,  was  not  deemed  fit,  under  the  circumstances,  to 
be  resisted. 

But  let  us  take  the  case  in  the  most  favorable  view  for  the 
plaintifi,  in  which  it  can  be  contemplated ;  and  that  is,  as  a 
case,  in  which  Aza  Arnold  had  full  notice  of  the  mortgage  as  a 
subsisting  mortgage,  with  the  equity  of  redemption  attached 
thereto,  at  the  time  of  his  purchase,  and,  of  course,  that,  as  to 
tbe  other  heirs  of  Jonathan  Arnold,  he  was  to  be  treated  only 
as  a  mortgagee  in  possession.  What  then  would  be  the  opera- 
tion of  the  circumstances  in  a  Court  of  Equity  ?  Tbe  general 
rule  in  equity  is,  that  twenty  years  exclusive  possession  by  a 
mortgagee  is  a  bar  to  the  equity  of  redemption.  The  excep* 
tions  are,  where  there  have  been,  within  that  period,  acts  done, 
or  soleioa  acknowledgments  made  by  the  mortgagee,  recognising 
tbe  title  as  a  mere  mortgage.  Tlie  Statute  of  Rhode  Island, 
applicable  to  this  very  mortgage,  prescribes  the  same  limitation 
of  twenty  years.  Are  there,  then,  in  the  present  case  any  pe- 
culiar circumstances,  which  render  a  redemption  equitable,  after 
the  lapse  of  twenty-six  years  ? 

No  acts  have  been  done  by  the  supposed  mortgagee,  Aza  Ar* 
cold,  within  this  whole  period,  which  recognise  his  title  to  be 
purely  that  of  a  mortgagee.  No  accounts  have  been  kept  by 
bim  as  such  ;  no  written  acknowledgments  or  transactions  are 
shown,  even  with  strangers,  pointing  to  such  a  mortgage  title. 
His  acts,  so  far  as  they  go,  are  all  the  other  way.  His  title,  so 
far  as  we  can  trace  it  from  the  title-deeds,  is  opposed  to  such  a 
conditional  right.  It  is  upon  its  face  purely  absolute.  Admitting, 
that  he  was  made  by  the  notice,  in  contemplation  of  law,  as  to 
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the  other  heirs  of  Jonathan  Arnold,  a  mere  assignee  of  the  mort- 
gage, it  is  certain,  that  he  did  not  claim  merely  as  such  assignee ; 
but  bis  title-deed  purported  to  convey  to  him  an  unconditional 
title ;  and  under  that,  and  not  otherwise,  he  entered,  at  least  as 
far  as  any  clear  proofs  exist  in  the  case. 

NoWy  I  am  not  disposed  to  doubt  the  authority  of  those  cases, 
which  have  decided,  that  the  acts  of  the  mortgagee  within  twen- 
ty years,  clearly  admitting  the  title  to  be  a  mortgage,  are  sufB- 
cient  to  keep  open  the  Equity  ;  such,  for  example,  as  the  bring- 
ing of  a  bill  to  foreclose  within  the  twenty  years  ;  or  keeping 
accounts  of  the  rents  and  profits  under  the  mortgage  ;  or  receiv- 
tng  interest  from  the  mortgagor  on  the  footing  of  the  mortgage ; 
or  devising  the  estate  as  mortgaged  property.'  Nor  am  I  dis- 
posed to  question  the  authority  of  another  class  of  cases,  where 
there  has  been  a  solemn  recital  and  acknowledgment  of  the 
mortgage,  as  such,  in  sdemn  deeds  and  other  written  transac- 
tions witii  third  persons.  Such  were  the  cases  of  Smart  v.  Hunt, 
cited  in  4  Ves.  R.  479 ;  Hardy  v.  Reeves,  (4  Ves.  R.  466)  ; 
Hanscard  v.  Hardy,  (18  Ves.  R.  455).*  But,  there  is  no  pre- 
tence, that  there  is  any  evidence  in  the  present  case,  which 
brhigs  it  within  the  reach  of  the  principle  of  either  of  these 
classes  of  cases. 

What,  then,  is  the  principal  ground  of  reliance  of  the  plain- 
ti£  to  sustain  the  right  to  redeem.  It  is  founded  upon  certain 
parol  acknowledgments,  asserted  by  two  witnesses,  Elisha  An- 


'  See  Powell  on  Mortgages,  by  Coventry  &  Rand,  vol.  L,  380  to  403, 
and  the  notes  of  the  editors,  where  the  principal  cases  are  collected. 
Hughes  V.  Edwards,  9  Wheat.  R.  489 ;  ISmendorfy.  Taylor,  10  Wheat. 
R.  152 ;  Dexter  v.  Arnold,  1  Sumner  R.  109,  118;  WkUing  v.  WhUe,  2 
CojE  R.  290,  and  cases  there  cited ;  Ord  v.  StnUh,  Sel.  Cas.  in  Chan.  9  ; 
Hansard  V.  Hardy,  18  Ves.  459. 

'  See  also  the  cases  cited  in  Powell  on  Mortgages,  by  Coventry  & 
Rand,  vol.  i.,  p.  385,  and  note ;  Whiting  v.  ffhite,  2  Cox  R.  290, 293^294 
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gell,  and  Jonathan  Arnold,  to  have  been  made  to  them  in  con- 
versation by  Aza  Arnold.  One  question,  which  has  been  argu- 
ed, is,  whether  any  naked,  verbal  admissions,  or  parol  acknow- 
ledgments in  conversations,  are  sufficient  to  establish  the  fact, 
that  the  mortgagee  has  treated  the  conveyance  as  a  mortgage 
within  twenty  yeare.  Such  admissions  and  acknowledgments 
are  certainly  open  to  the  strong  objection,^  that  they  are  easily 
fabricated,  and  difficult,  if  not  impossible,  to  be  disproved  in 
many  cases,  and  that  they  have  a  direct  tendency  to  shake  the 
security  of  all,  titles  under  mortgages,  even  after  a  very  long,,  ex- 
clusive possession  by  the  mortgagee  ;  nay,  even  after  the  pos- 
session of  a  half  century.  I  am  fully  sensible  of  the  force  of  the 
objection,  and  I  can  scarcely  think  it  can  be  overstated.  Lord 
Alvanley,  in  Whiting  v.  White,  (2  Cox  R.  290,  300 ;  S.  C. 
Cooper  £q.  R.  1),  reprobated  the  introduction  of  any  such  pa- 
rol evidence  ;  and,  commenting  on  the  case  of  Perry  v.  Marston^ 
(2  Bro.  Ch.  R.  397),  where  it  has  been  supposed,  (though  it 
is  not,  perhaps,  certain'),  that  Lord  Thurlow  thought  parol  evi- 
dence admissible,  and  sufficient  to  give  the  plaintiff  a  decree  for 
redemption ;  but  he,  in  fact,  decided  against  it,  on  another 
ground.  Lord  Alvanley  said ;  ^'  I  cannot  help  thinking,  that  it 
would  have  been  a  very  wise  rule,  if  no  parol  evidence  had  been 
admitted  upon  these  subjects.  It  is  clear,  that  the  party  obtains 
an  irredeemable  interest  by  twenty  years'  possession  ;  and  then 
that  interest  is  to  be  totally  changed  by  this  sort  of  loose  con- 
versation." He  afterwards  added  ;  "  I  will  not  take  upon  my- 
self, in  the  present  case,  to  lay  down  any  rule,  that  shall  contra- 
dict that  authority,  because  it  is  not  necessary.  But,  at  any 
rate,  I  think  the  declarations  must  be  clear  and  unequivocal ; 


'  See  Powell  on  Mortgages,  by  Coventry  &  Uand,  vol.  i.,  p.  381,  382, 
and  note  (H).  Ruka  v.  PoatUthwailej  Cooper  R.  161,  164 ;  Lake  v. 
Thomas,  3  Ve&  R.  17.  See  also  Mr.  Belt's  note  to  his  edition  of  3  Bro. 
Ch.  R.  397. 
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«Dd  in  the  present  case  I  do  not  think,  that  the  evidence  is  of 
that  clear  and  unequivocal  nature,  as  to  justify  the  Court  in  giv- 
ing the  plaintiff  a  redemption."  The  same  point  came  before 
the  Vice  Chancellor,  (Sir  Thomas  Plumer),  in  Bccfc*  v.  Poj^/e- 
thwaitt^  (Cooper  Eq.  R.  160) ;  and  he,  after  admitting,  that 
there  was  no  case  in  point,  upon  principle  decided,  that  parol 
evidence  was  so  admissible.  But  after  sifting  the  evidence  in 
that  case  (which  sufficiently  shows  the  dangers  of  such  evi* 
deoce),  he  decided,  that  it  was  not  satisfactory,  and  refused  the 
redemption. 

Then  came  the  case  of  Barron  v.  Martin,  (Cooper  Eq.  R. 
189  ;  S.  C.  19  Ves.  R.  326),  where  Sir  William  Grant  thought 
the  parol  evidence  admissible ;  but  at  the  same  time,  on  account 
of  its  being  unsatisfactory,  decided  against  the  redemption,  and 
adhered  to  the  rule  laid  down  by  Lord  Alvanley,  that  it  ought 
to  be  clear  and  unequivocal  to  justify  a  redemption.  But  there 
is  an  important  remark  made  by  this  eminent  judge  in  the  same 
case,  which  is  worthy  of  special  notice.  "  It*  is  now  decided," 
(said  he),  "  that  twenty  years'  possession  by  a  mortgagee,  will 
prima  facie  bar  a  right  of  redemption ;  and  it  lies  on  the  mort- 
gagor to  show,  that  such  length  of  possession  ought  not  to  pro- 
duce that  effect."  He  added — "  The  onus  .lies  on  the  mortga- 
gor to  show  that  fact,  in  order  to  defeat  the  effect  of  the  posses- 
sion." In  Maries  v.  PeZ/,  (1  John.  Ch.  R.  594),  the  same 
point  came  before  Mr.  Chancellor  Kent ;  and  the  only  evidence 
relied  upon  in  favor  of  the  redemption,  was  certain  naked,  unas- 
sisted confessions  of  the  mortgagee,  stated  by  witnesses.  The 
learned  judge  decided,  upon  a  review  of  the  evidence,  that  the 
redemption  ought  not,  under  all  the  circumstances,  to  be  allow- 
ed ;  for  '^  it  would  be  setting  up  a  dangerous  precedent,  to  give 
effect  to  a  stale  claim,  upon  such  uncorroborated  and  loose  con- 
fessions." In  delivering  his  opinion,  he  said ;  ''  It  was  once 
observed  in  the  Supreme  Court,  (6  John.  R.  21),  that  acknow- 
ledgments of  the  party  as  to  title  to  real  property,  are  a  danger-  • 
oas  species  of  evidence ;  and  though  good  to  support  a  tenancy 
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or  to  satisfy  doubts  in  cases  of  possession,  they  ought  not  to  be 
received  as  evidence  of  title,  as  it  would  counteract  the  benefi- 
cial purposes  of  the  Statute  of  Frauds.  That  doctrine  strikes' 
me  as  jmt  and  sound ;  and  principles  are  essentially  the  same 
in  both  courts."  From  this  language  I  cannot  but  infer,  that 
the  learned  Chancellor  was  against  the  admissibility  of  the  evi- 
dence, though  he  did  not  deem  it  necessary  to  decide  the  case 
on  that  point.  His  rery  able  reporter,  (Mr.  Johnson),  has  sup- 
posed differently,  in  his  marginal  note  of  the  case  ;  but  I  have 
been  unable  so  to  read  the  case. 

I  have  not  in  my  researches  found  any  other  cases  upon  the 
point.  And,  what  is  very  remarkable,  there  is  no  instance  of  a 
decree  being  made  upon  such  parol  evidence  in  favor  of  the 
party  seeking  to  redeem.  In  the  present  case  I  am  spared  the 
necessity  of  deciding  the  general  principle  ;  for,  admittmg  that 
parol  evidence  is  admissible  (which  I  am  by  no  means  prepared 
to  decide,  and  I  wish  to  reserve  for  further  consideration),  I  am 
of  opinion,  that  the  parol  evidence  of  the  confessions  and  con- 
versations of  the  mortgagee,  testified  to  by  the  witnesses,  is 
wholly  unsatisfactory,  too  loose,  and  too  equivocal,  and  too  infirm 
in  its  reach  and  bearing  and  circumstances,  to  justify  any  decree 
in  favor  of  a  redemption. 

What  is  this  evidence  ?  Elisha  Angell  says,  that  in  182@, 
(just  twenty-one  years  after  Aza  Arnold  had  been  in  possession 
of  the  estate),  he  was  employed  by  Aza  Arnold  in  rebuilding  a 
saw-mill  on  the  Paget  Farm.  Aza  told  him,  that  he  must 
charge  it  in  a  separate  account,  different  from  any  other  charges 
against  him ;  for  the  reason,  that  his  brothers'  heirs  had  an  in- 
terest in  that  estate,  and  that  was  a  building  he  built  on  his  own 
account.  His  other  charges  he  had  made  against  Aza.  His 
work  on  the  mill  he  charged,  so  much  per  day,  for  work  on  the 
saw-mill.  Upon  being  interrogated  by  the  plaintiff's  counsel^ 
as  to  the  conversation,  whether  Aza  named  what  heirs  and 
what  brother  were  interested  in  the  saw-mill,  he  answered,  that 
it  was  so  long  ago,  and  he  had  no  interest  in  the  business,  that  be 
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coald  not  be  positive  ;  that  his  words  were  pretty  much,  that 
his  brothers'  heirs  had  an  interest  in  that  estate,  and  none  in  the 
mill ;  and  that  he  could  not  say,  that  be  named  any  brother. 
Now,  it  is  plain,  that  every  word  of  this  statement  may  be  true, 
and  yet  no  reference  whatever  have  been  had  to  any  supposed 
title  in  his  brother  Jonathan's  heirs ;  for  the  children  and  heirs 
of  his  deceased  brother,  Welcome  Arnold,  had  an  undisputed 
ode  in  one  third  of  the  Paget  Farm. 

The  other  witness  is  Jonathan  Arnold.  He  is  one  of  the 
heirs  of  Jonathan  Arnold  the  mortgagor ;  and  of  course  would 
be  incompetent  to  give  testimony  in  the  case,  while  he  retained 
his  interest  as  such  heir.  After  the  bill  was  brought,  and  indeed 
as  late  as  August,  1836,  he  sold  his  interest  to  his  son,  John 
Randall  Arnold,  as  he  asserts,  for  fifty  dollars  ;  and  it  cannot  be 
disguised,  that,  in  all  probability,  the  sole  object  of  the  convey- 
ance, pendente  lite^  was  to  qualify  himself  as  a  witness  in  the 
cause.  So  much,  then,  for  his  position  in  the  cause,  as  to  his 
general  credibility  under  such  circumstances.  He  says,  that 
three  or  four  years  ago,  (that  is  to  say,  about  one  or  two  years 
before  Aza  Arnold's  decease),  he  was  at  the  Paget  Farm,  and 
had  a  conversation  with  Aza  Arnold,  who  is  his  uncle.  He 
asked  bis  uncle,  if  he  had  bought  the  right  of  his  uncle  Jonathan 
in  the  farm ;  and  he  told  him,  he  had  got  a  deed  of  Thomas 
Arnold  of  his  right,  that  is,  Jonathan's  right;  that  he  had 
bought  out  the  mortgage  right  of  him  ;  that  he  had  a  warrantee 
deed,  from  Thomas  Arnold,  of  Jonathan's  interest  in  the  farm  ; 
that  be  does  not  recollect  any  other  particulars  of  the  conversa- 
tion, except  what  is  above-stated.  Now,  taking  this  conversa- 
tion together,  it  may  be  true ;  and  yet  it  establishes  nothing 
beyond  what  the  deed  from  Thomas  to  Aza  Arnold  upon  its 
very  face  imports.  It  does  not  establish,  that  the  title,  that  Aza 
then  claimed  in  the  premises,  was  a  mere  mortgage  title,  or  that 
any  mortgage  was  then  subsisting.  And  if  it  did,  I  must  say, 
that  such  loose  and  indeterminate  conversations,  which  I  cannot 
but  suspect  were  designedly  had  with  Aza,  with  a  view  to  being 
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used  as  testimony  against  him,  would  weigh  with  me  very  little 
in  a  case  of  this  sort.  No  man  would  be  safe,  if,  upon  such 
conversations,  his  title  to  real  estate,  as  an  absolute  owner,  after 
twenty-five  years  of  exclusive  possession,  could  be  thus  cut 
down  to  that  of  a  mere  mortgagee. 

This  is  the  whole  testimony  to  establish  the  right  of  re- 
demption; for  the  testiipony  of  Stephen  Dexter  was  rejected  by 
the  Court  at  the  hearing,  as  the  legal  owner  of  the  title,  though 
a  trustee  for  the  benefit  of  the  plaintiffs,  the  cestuis  que  trusty  in 
the  premises  in  controversy.  It  is  true,  that  he  is  made  a  de- 
fendant ill  the  bill ;  but  he  cannot  be  treated  otherwise  than  as 
a  substantial  plaintiff,  and,  indeed,  as  the  proper  party  to  re- 
deem. If,  indeed,  his  testimony  had  been  admissible,  it  would 
not,  under  the  circumstances,  have  changed,  in  the  slightest 
manner,  in  my  judgment,  the  posture  of  the  case  ;  for  I  think  it 
impossible,  that  the  conversation,  which  he  states,  can,  without 
straining,  (even  if  its  credibility  were  fully  admitted),  be  inter- 
preted to  amount  to  a  clear  and  unequivocal  admission  by  Aza 
Arnold,  that  he  then  held  title  to  the  farm  as  a  mere  mortgagee. 
Even  the  witness,  though  put  by  a  cross  interrogatory  to  that 
very  point,  does  not  pretend  to  say  that. 

The  answer  of  Thomas  Arnold  in  the  former  case  of  Dexter 
v.  Arnoldy  (3  Mason  R.  284),  in  1822,  was  offered  in  evidence 
in  the  present  case,  and  objected  to  as  evidence  against  all  the 
defendants.  Although  I  am  clearly  of  opinion,  that  nothing 
contained  in  that  answer  can  be  evidence  against  Aza  Arnold, 
or  those,  who  claim  title  under  him  to  the  Paget  farm  ;  yet  it 
was  allowed  to  be  read,  de  bene  esse^  at  the  argument.  I  still 
retain  the  same  opinion  of  its  inadmissibility ;  but  as,  in  my 
judgment,  nothing  contained  in  it  can  rightfully  trench  upon  the 
title  vested  in  Aza  Arnold,  under  the  deed  of  Thomas  Arnold 
to  him  in  1807,  I  have  not  thought  it  necessary  to  enter  upon 
any  general  argument  to  establish  its  incompetency. 

Upon  the  whole,  my  opinion  is,  that  the  bill  ought  to  be  dis- 
missed with  costs. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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n^     .  C  Hon.  JOSEPH  STORY,  Associate  Justice  of  the  Supreme  Court. 
"'®"  I  Hon.  ASHUR  WARE,  District  Judge. 


Jesse  Wadleigh  i;.  Samuel  Veazie. 

It  is  not  a  good  plea  in  abatement  to  a  suit  in  the  Circuit  Court  of  the  United 
States,  for  the  recovery  of  land,  that  another  action,  in  which  the  present  de- 
fendant is  plaintiff,  and  the  present  plaintiff  is  defendant,  is  pending  in  the 
State  Court,  for  the  recovery  of  the  same  land. 

To  sustain  a  plea  of  the  [endency  of  another  action,  it  must  be  generally 
shewn,  that  the  two  actions  are  by  the  same  plaintiff  against  the  same  de- 
fendant, and  founded  on  the  same  cause  of  action. 

^luere ;  where  the  plaintiff  is  the  same  and  the  cause  of  action  the  same, 
whether  there  is  any  case,  where  the  defendant  must  not  be  the  same  in 
the  two  suits,  in  order  to  sustain  the  plea. 

In  cases  of  concurrent  jurisdiction  in  the  State  Court  and  the  Circuit  Court  of 
the  United  States,  the  latter  has  no  discretionary  authority  to  stay,  or  con- 
trol the  suit,  or  to  refuse  jurisdiction  in  order  to  prevent  a  collision  between 
the  two  courts. 

X  HIS  was  a  writ  of  entry  for  certain  land  situate  in  Orono,  in 
the  county  of  Penobscot.  The  tenant  put  in  a  special  plea  in 
abatement  of  another  action  pending,  as  follows  : — Because  the 
said  Veazie,  the  defendant,  heretofore  and  before  the  com- 
mencement of  the  plaintiff's  action,  to  wit,  on  the  thirty-first 
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daj  of  October,  io  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-six,  sued  out  his  writ  from  the  Clerk's  Office 
of  the  Court  of  Common  Pleas  of  the  State  of  Maine  for  the 
County  of  Penobscot,  against  the  said  Jesse  Wadleigh  and  one 
Ira  Wadleigh  and  James  Purrington,  in  which  said  writ  the  said 
Veazie  declared  against  said  Jesse,  Ira  and  James  in  a  plea  of 
land  wherein  said  Veazie  demanded  against  said  Ira,  Jesse  and 
James,  a  certain  tract  of  land  with  the  appurtenances  situate  in 
Orono,  in  said  County  of  Penobscot,  containing  about  five 
acres,  &c.  &c.,  which  said  writ  was  duly  served  upon  said  Ira, 
Jesse  and  James,  and  said  writ  and  suit  were  duly  entered  at  and 
in  said  Court  of  Common  Pleas,  to  which  the  writ  was  return- 
able at  its  then  next  session  holden  at  Bangor,  within  and  for 
said  County  of  Penobscot,  on  the  first  Tuesday  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
seven,  and  that  thereupon  and  thereby  said  Veazie  impleaded 
said  Ira,  Jesse  and  James  in  said  Court ;  and  the  said  Veazie 
avers,  that  the  land  demanded  in  this  suit  and  in  the  declara- 
tion of  said  Jesse  is  the  same  land  demanded  in  the  writ  and 
declaration  of  said  Veazie  as  aforesaid,  as  by  the  record  thereof 
in  the  same  Court  remaining  appears. 

And  that  the  said  Samuel  Veazie,  the  now  defendant,  and  the 
said  Jesse  Wadleigh,  the  now  plaintiff,  are  the  same  persons 
that  are  named  in  said  writ  and  declaration  of  said  Veazie,  and 
not  other  or  different.  And  that  the  plea  aforesaid  of  said  Vea- 
zie against  said  Ira,  James,  and  Jesse  yet  remains  in  said  Court 
of  Common  Pleas  undetermined  and  yet  pending,  and  this  he 
is  ready  to  verify.  To  this  plea  there  was  a  demurrer  and 
joinder  in  demurrer. 

The  cause  was  argued  by  Kent  and  Sprague  for  the  plea, 
and  by  Rogers  against  the  plea,  and  for  the  demurrer,  at  the 
October  Term,  1837,  at  Wiscassett. 

Stort  J.     The  sole  question  arising  in  this  case  is,  whether 
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the  pendency  of  another  action,  in  the  State  Court  for  the  re- 
covery of  the  same  land,  in  which  the  present  defendant  is  plain- 
■  tiff,  and  the  present  plaintiff  is  defendant,  at  the  conomence- 
ment  of  the  present  suit,  is  a  good  plea  in  abatement  to  this 
suit.  I  must  say,  that  I  know  of  no  such  plea  at  the  common 
law ;  and  there  is  no  pretence  to  say,  that  any  such  plea  is 
provided  for  by  the  laws  of  the  United  States.  In  all  cases,  in 
which  the  pendency  of  another  action  is  pleadable  at  the  com- 
mon law  to  the  second  suit,  two  things  must  generally  concur; 
first,  that  the  second  suit  should  be  by  the  same  plaintiff  against 
the  same  defendant ;  and  secondly,  that  it  should  be  for  the 
same  cause  of  action.  The  latter  doctrine  is  universally  true  ; 
for  the  plea  is  founded,  as  was  said  in  Sparry^s  case,  (5  Co.  R. 
61),  upon  the  maxim.  Nemo  debet  vis  vexari  si  constet  curiae 
quod  sit  pro  una  et  eadem  causa.  And  unless  the  plaintiff  be 
the  same,  the  cause  of  action  cannot  be  the  same;  since  a 
grievance,  or  wrong,  or  injury  to  a  plaintiff,  sought  to  be  redressed 
in  one  suit,  can  never  be  the  same  grievance,  wrong,  or  injury, 
which  the  defendant  in  that  suit  seeks  as  plaintiff  to  redress  in 
another  suit.  The  wrong  done  to  A  exclusively  can  never,  in 
any  propriety  of  language,  be  called  the  same  wrong  done  to  B 
exclusively,  though  it  may  arise  from  the  same  identical  act. 
An  action  for  an  assault  and  battery  brought  by  A  against  B,  for 
which  he  seeks  damages,  cannot  be  the  same  cause  of  action  as 
an  action  for  an  assault  and  battery  brought  by  B  against  A, 
though  it  may  arise  out  of  the  same  transaction  ;  for  the  injury 
to  A  is  not  the  injury  to  B.  I  am  aware,  that  upon  the  other 
point  there  is  some  apparent  diversity  in  the  authorities.  All 
of  them  agree,  that  the  plaintiff  must  be  the  same  ;  for  other- 
wise the  cause  of  action  cannot,  in  a  just,  legal  sense  be  the 
same.  But  some  of  the  authorities  hold,  or  incline  to  hold,  that 
if  the  plaintiff  is  the  same,  and  the  cause  of  action  is  the  same, 
the  defendants  need  not  be  the  same  in  each  suit.  Thus,  it  has 
been  said,  that  a  suit  in  trespass  by  A  against  B  may  be  pleaded 
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in  abatement  of  another  suit  for  the  same  trespass  against  B  and 
C  ;  at  least,  it  may  be  pleaded  by  B.  The  case  of  Bedford  v. 
Bishop  of  Exeter  et  al.  (Hob.  R.  137),  and  Ratolinson  v.  Oriett 
(Carth.  R.  96),  may  be  cited  on  this  point.  But  perhaps  these 
cases  are  distinguishable ;  or  at  all  events  may  require  farther  con- 
sideration. But  1  give  no  opinion  on  the  point  raised  in  them, 
because  unnecessary  upon  the  present  occasion.' 

In  the  present  case  it  is  impossible  to  say,  that  the  cause  of 
action  is  the  same.  It  is  true,  that  the  land  in  controversy  in 
the  present  action  is  the  same,  as  is  in  controversy  in  the  other 
action  pending  in  the  State  Court  of  Maine.  But  the  causes  of 
action  are  not  the  same.  In  the  action  in  the  State  Court  Vea- 
zie is  the  demandant ;  and  in  the  present  action  he  is  the  tenant. 
In  the  former  Veazie  complains  of  a  disseisin  done  to  himself; 
in  the  latter,  he  is  charged  as  being  guilty  of  a  disseisin  of  the 
present  demandant,  and  consequently  as  a  disseisor.  The  griev- 
ance,  therefore,  complained  of  in  these  actions  cannot  with  any 
propriety  of  language  be  affirmed  to  be  the  same.  The  dis- 
seisin of  A  cannot  ever  be  said  to  be  in  a  legal  sense  the  dis- 
seisin of  B ;  and,  afortiori,\t  is  impossible  to  say,  that  both  par- 
ties are  disseisors  by  the  same  act,  when  each  insists,  that  he  is 
disseisee.  The  gravamen y  then,  in  these  actions  is  not,  and 
cannot  be  the  same ;  and  therefore  the  plea  is  upon  its  very 
face  repugnant  and  unmaintainable. 

But  it  is  suggested,  that  this  Court  possesses  a  sort  of  discre- 
tionary authority  in  cases  of  this  sort,  where  there  is  a  concur- 
rent jurisdiction  in  the  State  Court  and  in  this  Court,  to  inter- 
fere to  prevent  a  collision  of  jurisdictions  and  a  conflict  of  deci- 
sions, as  to  the  title  to  the  land.  I  know  of  no  such  authority. 
If  the  parties  are  righifully  before  this  Court  in  a  case  within  its 
jurisdiction,  however  unpleasant  it  may  be  to  entertain  a  suit 


*  See  Com.  Dig.  MaUmentt  F,  24 ;  Bacon's  Abridg.  MaUmetU,  M. 
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here  in  regard,  to  which  there  may  possibly  be  a  diversity  both 
of  verdict  and  judgment  from  those  given  in  the  State  Court,  I 
know  not,  bow  that  is  to  be  avoided.  I  should  deeply  regret 
such  an  occurrence ;  but  still  1  am  not  aware,  how  the  Court 
can  escape  from  its  duty,  in  any  case,  which  Congress  has  con- 
fided to  its  jurisdiction.  If  a  plaintiff  should  bring  an  ejectment 
in  a  State  Court,  and  should  recover  and  be  put  into  possession, 
and  then  the  defendant,  being  a  citizen  of  another  State,  should 
bring  an  ejectment  in  the  Circuit  Court  of  the  United  States,  in 
the  same  State,  to  recover  back  possession  of  the  land,  I  know  of 
DO  power  in  the  Circuit  Court  to  stay,  or  control  the  suit,  or  to  re- 
fuse jurisdiction  over  the  cause.  Yet,  in  such  a  case,  there  may  be 
directly  conflicting  verdicts  or  judgments  on  the  same  title.  The 
case  has  often  occurred ;  and  may  in  the  future,  as  in  the  past, 
occur  again.  It  is  one  of  the  unavoidable  difficulties  growing 
out  of  our  complex  system  of  government.  The  objection,  if  it 
has  any  force  whatsoever,  is  aimed,  if  not  at  that  system,  at 
least  at  the  propriety  of  allowing  any  concurrent  jurisdiction 
whatsoever  over  the  same  subject-matter  in  the  State  Courts 
and  in  the  United  States'  Courts.  Which  courts,  in  such  a  con- 
flict, ought  to  be  invested  with  exclusive  jurisdiction,  is  a  point 
with  which  I  do  not  intermeddle.  Perhaps  it  will  be  found, 
upon  full  examination,  that  there  is  great  weight  of  argument  on 
each  side  of  the  question,  if  a  reconstruction  of  the  Constitution, 
and  its  competency  to  administer  entire  justice  for  the  whole 
Union,  as  well  as  for  its  several  parts,  were  the  topic  of  dis- 
cussion. But  this  is  not  the  time  or  the  place  for  such  a  dis- 
cussion.    Ad  consiitutam  diem  tempusque  non  veniiur. 

The  District  Judge  concurs  in  this  opinion ;  and,  therefore, 
let  a  respondeoi  ouster  be  awarded. 

VOL.   III.  22 


170  MAINE. 


Thomas,  el  al  v.  Hatch. 


James  Thomas,  and  Another,  v.  Thomas  F.  Hatch. 

The  CourtB  of  the  United  States  are  not  bound ,  in  the  interpretation   of 
deeds,  by  the  local  adjudications  of  a  particular  state. 

Deeds  are  always  construed  according  to  the  force  of  the  language  used  by 
the  grantor,  and  the  apparent  intentions  of  the  parties  deducible  therefrom. 

The  following  words  followed  the  granting  part  of  a  deed  ;  "  a  certain  tract 
of  land,  of  which  only  five-eighths,  common  and  undivided,  is  the  property 
of  J.  D.  (the  grantor),  and  is  hereby  conveyed,  with  the  exceptions  of  about 
ten  acres  of  land  conveyed  by  deed  to  W.  H.,  &c.  &c.,  and  also  one  acre 
conveyed  by  deed  to  R.  &c.,  and  also  a  strip  of  land,  &c.,  containing  one- 
eighth  of  an  acre,  dtc.,  which  exceptions  are  reserved  out  of  the  five-eighths 
as  aforesaid ;"  Held,  that  the  grantor  conveyed  nothing  in  the  excepted 
parcels,  but  five  undivided  eighths  in  the  remainder  of  the  tract. 

A  boundary  <<  cm  a  stream/'  or  *<  by  a  stream,"  or  "  to  a  stream,"  includes  the 
flats,  at  least  to  low  water-mark,  and,  in  many  cases  to  the  middle  thread  of 
the  river.  QiuBre  ;  how  it  would  be  where  the  boundsary  was  **  an  the  hank*' 
of  a  river. 

A  boundary  on  the  bank  of  a  river,  referring  to  fixed  monuments  on  the  hank, 
limits  the  grant  to  the  bank,  and  excludes  the  fiats. 

Where  a  tenant  in  common  is  non  compos^  and  under  guardianship,  a  parti- 
tion-deed executed  by  the  co-tenants,  and  by  the  guardian,  is  good  to  pass 
the  title  of  the  ward,  at  least  until  it  is  avoided  by  the  non  compos,  or  by 
those  claiming  in  privity  of  estate  under  him. 

Papers  fVom  the  Probate  Records,  showing  that  a  person  was  treated  by  the 
Probate  Court  as  the  lawful  guardian  of  a  non  compos^  will  be  received  as 
primd  fade  evidence,  after  a  long  lapse  of  time,  to  supply  the  direct  proof 
of  a  Probate  appointment. 

A  plan  of  a  tract  of  land,  which  is  referred  to  in  a  deed,  for  purposes  of 
description,  is  to  be  treated,  as  if  it  were  annexed  to,  and  made  part  of  the 
deed. 

In  cases  of  co-tenants,  where  there  is  no  visible  adverse  seisin  of  any  part  of  the 
land,  an  entry  by  one  of  the  co-tenants  gives  a  seisin  of  the  whole,  accord- 
ing to  their  titles. 

Where  there  was  a  deed  from  the  State,  conveying  all  the  right,  title  and  in- 
terest of  the  State  unto  a  "  lot  of  land  numbered  ten,  as  was  surveyed  by 
Park  Holland,  in  the  year  1801,"  which  deed  in  the  specific  boundaries, 
bounded  the  lot  on  one  side  to  a  stake,  and  thence  "  to  the  bank  of  the  river, 
thence  by  the  bank  of  the  river  to  the  first  mentioned  bounds;"  and  in  the 
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plan  the  lot  was  laid  down  bounded  on  the  river ;  Quare,  whether  taking 

the  whole  description  together,  it  did  not  convey  the  lot  to  the  stream,  and 

include  the  flats. 
If  a  plan  is  referred  to  in  a  deed,  and  the  land,  according  to  that  plan,  is 

bounded  on  a  river,  with  no  other  specific  boundaries  than  the  river,  SembU^ 

that  the  flats  will  pass,  by  operation  of  law,  with  the  upland. 
Persons  entering  upon  lands,  belonging  to  the  State,  are  to  be  deemed  mere 

intruders ;  yet,  as  against  all  other  persons,  the  entry  will  be  a  sufEcient 

•eisin  to  sopport  a  writ  of  right. 
Where  demandants  show  a  seisin,  that  will  be  presumed  to  continue  until 

some  adverse  seisin,  or  disseisin,  is  shown.  * 

Qiuers  ;  what  is  the  eflect  upon  the  rights  of  co-tenants,  of  a  conveyance  by 

one  tenant  in  common  of  the  entirety  of  one  part  of  the  lands  held  in 

common .' 
A  verdict  was  set  aside  on  the  ground,  that  it  could  not  have  been  found  by 

the  jury,  without,  either  disregarding  the  instructions  of  the  Court  in  point 

of  law,  or  giving  an  effect  to  evidence,  which,  in  a  just  and  legal  sense,  was 

not  proper. 

VV  RiT  of  Right  on  the  seisin  of  the  demandants.     Plea,  the 
general  issue,  and  joinder  on  the  mise. 

At  the  trial,  at  May  term,  1837,  it  appeared  that  the  de- 
mandants claimed  title  to  the  premises,  under  a  deed  from  James 
DonniAg  to  them,  dated  June  1,  1800 ;  and  also  a  deed  from 
Isaac  Hatch  and  others  to  them,  dated  April  2,  1803.  James 
Dunning,  by  his  deed,  in  consideration  of  2300  dollars,  conveyed 
to  the  demandants  a  certain  lot  or  tract  of  land,  situate  in  Ban- 
gor, and  bounded  as  follows ;  "  Beginning  on  the  bank  of  Pe- 
nobscot river,  thence  running  northwesterly  by  the  northwest 
line  of  land  owned  by  John  Dennet,  about  one  mile ;  thence 
southwesterly  by  the  head  line  of  the  said  John  Dennet's  land, 
and  on  the  head  line  of  Jacob  Dennet's  land,  and  William  Ham- 
mond's land,  thence  continuing  by  said  head  lines  until  it  comes 
to  the  southwest  corner  of  land  formerly  taken  up  by  James 
Dunning  deceased,  thence  northwest  to  the  lot  of  land  improved 
by  William  Holt,  ten  or  eleven  rods,  thence  northerly  by  said 
Holt's  land  one  mile,  to  Kenduskeag  stream  ;  thence  by  the 
said  stream,  as  the  stream  runs,  until  it  comes  to  the  bead  line 
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of  the  lot  of  land  owned  and  improved  by  William  Hammond  ; 
thence  southwest  by  said  Hammond's  southeast  line,  as  far  as  it 
extends  ;  thence  southeast,  to  carry  the  whole  width  of  the  lot 
of  land,  until  it  reaches  Kenduskeag  stream,  thence  by  said 
stream  to  the  first  mentioned  bounds,  the  whole  containing  two 
hundred  and  twentyrfive  acres,  more  or  less,  of  which  only  five- 
eighth  parts  in  common  and  undivided,  is  the  property  of  the 
above  named  James  Dunning,  (the  grantor),  and  is  conveyed 
as  abovesaid,  with  the  exceptions  of  about  ten  acres  of  land  con- 
veyed by  deed  to  William  Hammond,  which  deed  bears  date, 
June  21,  179S,  and  entered  upon  the  records  of  the  said  county 
of  Hancock,  &c.  &;c. ;  and  also  one  acre  conveyed  by  deed  to 
Rice,  which  deed  is  also  upon  record,  &;c.,  and  also  a  strip  of 
land  on  which  stands  a  store,  lately  improved  by  Benning  Pick- 
ering, containing  about  one-eighth  of  an  acre,  with  the  store 
standing  thereon ;  which  exceptions  are  reserved  out  of  the 
five-eighths  conveyed  as  aforesaid  ;  the  whole  subject  to  such 
roads  as  are  already  laid  out,  together  with  all  the  buildings 
standing  on  the  aforesaid  premises."  Then  follows  the  Haben- 
dum, conveying  the  said  five-eighth  parts  of  the  land  above  de- 
scribed, with  the  exceptions  above  stated  to  the  demandants  and 
their  heirs,  with  covenants  of  general  warranty. 

The  title  of  James  Dunning,  (the  grantor),  to  the  premises,  was 
as  follows.  It  was  admitted,  that  the  said  James  Dunning  was  one 
of  seven  children  of  James  Dunning  deceased,  who  was  a  settler 
in  Bangor,  and  entitled  by  certain  Resolves  of  the  Legislature 
of  Massachusetts  hereinafter  stated,  to  the  whole  tract  described 
in  the  deed,  from  J.  Dunning  to  the  demandants,  and  that  J. 
Dunning  was  the  eldest  son,  and  entitled  to  a  double  share  of 
his  father's  estate.  The  other  three-eighth  parts  of  the  tract  of 
land  were  conveyed  by  the  heirs  to  James  Dunning,  (the 
grantor),  by  the  deed  of  Elijah  Smith  and  others,  ^  James 
Dunning,  dated  the  29th  of  December,  1793. 

The  Resolves  of  the  Legislature  of  Massachusetts,  above  re* 
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ferred  to,  are  dated  the  5tb  of  March,  1801,  and  the  19th  of 
June,  1801.  By  the  former  Resolve,  it  was  provided,  '^  that  all 
the  settlers  in  the  town  of  Bangor,  or  their  legal  representatives, 
who  actually  settled  before  the  1st  of  January,  1784,  be  en- 
titled to  a  deed  of  their  respective  lots  of  one  hundred  acres 
each,  by  paying  into  the  treasury  of  this  commonwealth,  eight 
dollars  and  forty-five  cents."  And  by  the  latter  Resolve,  John 
Reed  and  Peleg  Coffin,  were  authorized  to  make  the  proper 
conveyances.  Accordingly,  by  their  deed  of  the  11th  of  No- 
vember, 1801,  referring  to  the  said  Resolves,  and  acknowledging 
the  receipt  of  the  consideration  money  of  $9,30,  paid  them  by 
the  heirs  of  James  Dunning  deceased,  *'  who,  (they  state),  set- 
tled in  said  township,  and  made  improvements  therein,  before 
the  first  day  of  January,  1784,"  they  conveyed  and  relinquished 
to  the  said  heirs  of  James  Dunning,  deceased,  *'  all  the  right, 
title  and  interest  of  the  said  commonwealth,  in  and  unto  a  lot 
of  land  lying  in  said  Bangor,  and  numbered  ten,  as  was  surveyed 
by  Park  Holland,  in  the  year  1801,  bounded  as  follows,  viz. 
beginning  at  a  stake  and  stones,  the  comer  of  lot  number 
seventy,  and  thence  north  forty-five  degrees,  west  two  hundred 
and  ninety-two  rods,  to  a  stake  marked,  thence  west  forty-five 
degrees  west  to  the  bank  of  the  river  to  the  corner  of  the  lot 
number  nine,  thence  upon  the  bank  of  the  river  to  the  first  men- 
tioned bounds,  and  containing  one  hundred  acres,  agreeably  to 
the  return  made  by  the  said  Holland  to  the  aforesaid  agents,  and 
his  certificate  to  the  said  heirs." 

On  the  5th  of  August,  1800,  Andrew  Dunning,  one  of  the 
heirs  of  James  Dunning,  deceased,  by  his  deed  of  that  date, 
conveyed  his  one-eighth  part  of  the  tract  of  land  above  de- 
scribed, to  Moses  and  Amos  Fatten  ;  by  a  deed,  ()ated  the  4th 
of  April,  1800,  John  Dunning,  (another  of  the  heirs),  conveyed 
his  one-eighth  part  to  Isaac  Hatch.  Vincent  Dunning,  (the  re- 
maining heir),  was  a  non  compos ;  and  was  (as  is  asserted),  then 
under  the  legal  guardianship  of  Nathaniel  Harlow. 
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On  the  2d  of  April,  1803,  in  pursuance  of  a  division  into  lots, 
and  a  partition,  which  had  been  agreed  to  be  made  by  the  claim- 
ants under  the  heirs  of  James  Dunning,  deceased,  and  Nathan- 
iel Harlow,  guardian  of  Vincent  Dunning,  of  the  whole  tract  of 
land,  according  to  a  plan  drafted,  and  in  which  the  lots  were 
laid  down  by  Moses  Hodsden,  jr.,  Hatch,  and  Moses  and  Amos 
Patten,  and  Nathaniel  Harlow  as  guardian,  by  their  deed  of  that 
date,  released  and  quitKslaimed  to  the  demandants  forty-two  of 
the  lots  laid  down  on  the  plan  of  Moses  Hodsden  jr.,  on  the 
14th  of  May,  1801,  (enumerating  them  by  their  numbers,  and 
among  others,  number  seventy -three),  and  certain  other  lots, 
also  enumerated,  laid  down  on  the  plan  of  Hodsden,  on  the 
10th  of  January,  1803.  It  was  admitted  at  the  trial,  that  at 
the  time  when  the  demandants  received  this  deed  from  Hatch 
and  others,  they  gave  mutual  releases  to  the  grantors  of  the 
other  lots  included  in  Hodsden's  plan ;  and  that  these  deeds 
made  the  partition  of  the  tract  of  land,  to  which  the  heirs  of 
James  Dunning,  deceased,  were  entitled  as  above  stated,  com- 
plete, as  far  as  the  parties  could  lawfully  make  it. 

The  acre,  which  had  been  conveyed  by  James  Dunning  to 
Rice,  in  1798,  and  was  excepted  from  his  deed  to  the  demand- 
ants, was  afterwards,  in  November,  1801,  conveyed  by  Rice  to 
Jonathan  Hyde,  (the  brother  in  law  of  the  demandant,  Thomas), 
under  whom,  by  intermediate  conveyances,  the  tenants  claim. 
Number  seventy-three  on  Hodsden's  plan,  is  the  same  land, 
which  was  so  conveyed  by  James  Dunning  to  Rice,  and  by 
him  to  Hyde,  and  is  corhmonly  known  as  the  Hyde  acre. 

The  demandants,  by  their  writ,  claimed  title  to  the  whole 
fiats  in  front  of  the  Hyde  acre  ;  and  to  the  whole  upland  of  the 
Hyde  acre.  But  at  the  trial,  they  confined  their  claim  of  title 
to  three-eighths  of  the  upland,  and  to  the  whole  of  the  flats. 

The  demandants,  by  Rogers  and  SpraguCy  their  counsel  at  the 
trial,  insisted,  (I)  that  the  conveyance  of  James  Dunning  to 
Rice,  in  1798,  being  of  undivided  lands,  could  only  operate 
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upon  SO  iDucb  of  the  lands  as  should  ultimately  be  assigned  as 
his  property  therein.  That  he  had  at  the  time  only  five- 
eighths  therein ;'  and  that  the  demandants,  by  the  partition  of 
1803,  became  entitled  to  the  remaining  three-eighths  therein, 
baying  given  an  equivalent  therefor,  in  their  deed  of  release  to 
the  other  lots  in  Hodsden's  plan«  (2)  They  insisted,  that  the 
Hyde  acre  was  bounded  by  the  bank  of  the  river,  and  did  not 
extend  to  the  flats.  (3)  They  insisted,  upon  the  whole  evi- 
dence in  the  case,  (which  was  very  voluminous),  that  they  had 
established  their  right  to  the  premises,  and  their  seisin  thereof 
within  twenty  years  ;  and  at  all  events,  their  right  to,  and  seisin 
of  the  flats. 

On  the  other  hand,  the  tenant,  by  their  counsel,  Godfrey  and 
Appletotiy  insisted,  (1)  That  the  demandant  had  not  had  any 
seisin  of  the  upland,  or  of  the  flats,  within  twenty  years. 
(2)  That  Rice  purchased  the  whole  acre  of  James  Dunning,  in 
1798,  and  went  into  seisin  and  possession,  claiming  the  whole 
acre,  and  those,  who  claim  under  him,  have  ever  since  remained 
in  sole  seisin  and  possession  of  the  whole  acre,  claiming  the  flats 
also.  (3)  That  the  demandants  had  made  out  no  'title  to  the 
opland,  or  to  the  flats.  That,  at  the  time  of  the  deed  of  par- 
tition, in  1803,  Hyde  was  in  sole  seisin,  and  the  deed  could  not 
operate  to  convey  the  three-eighths ;  for  the  heirs  were  then 
disseised.  As  to  the  flats,  the  deed  of  the  commonwealth  of 
Massachusetts  never  intended  to  convey  them.  The  boundaries 
were,  "  upon  the  bank  of  the  river."  The  deed  from  James 
Dunning  to  the  demandants,  in  1800,  did  not  convey  the  flats ;  for 
he  was  a  mere  intruder  upon  the  commonwealth  ;  and  had  no 
seisin,  by  which  he  could  convey.  The  deed  of  partition  of 
1803,  never  meant  to  convey  the  flats  at  all.  The  lots  are 
bounded  on  the  plan  by  the  bank  of  the  river. 


'  See  on  this  point  as  to  the  effect  of  a  Deed  of  an  Entirety  of  a  part 
of  the  lands  by  oue  Tenant  in  common,  BartleU  v,  HcarioWy  13  Moss.  R. 
348.    Vamum  v.  Ahhot,  12  Mass.  R.  384. 
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Stort  J.  [In  summing  up  to  the  jury  went  into  a  full  ex- 
amination of  all  the  evidence,  and  of  the  points  made  by  the 
parties.  But  such  portions  only  of  the  summing  up  are  thought 
necessary  to  be  stated,  which  more  immediately  respect  the 
points  of  law  raised  at  the  trial.  After  having  given  a  general 
outline  of  the  case,  and  stating  that  the  District  Judge  con- 
curred in  the  views,  which  he  was  about  to  expound,  the  Judge 
proceeded  as  follows.] 

In  the  first  placb  it  is  proper  to  consider,  what  is  the  true 
construction  of  the  deed  from  Dunning  to  the  demandants,  of 
the  1st  of  June,  1800.  It  conveys  five-eighth  parts  of  the 
whole  tract,  with  the  exception  of  the  ten  acres  conveyed  to 
Hammond,  the  one  acre  conveyed  to  Rice,  and  the  strip  of 
land  then  occupied  by  Pickering.  The  deed  conveys  nothing 
whatsoever  in  the  excepted  parcels.  Under  that  deed,  there- 
fore, the  demandants  took  nothing  in  the  Rice  Lot,  now  more 
familiarly  known  as  the  Hyde  Lot. 

I  am  aware,  that  a  construction  somewhat  dififerent  from 
what  has  been  above  stated,  has  been  given  to  this  same  deed 
by  the  Supreme  Court  of  this  State,  in  the  MS.  case  which 
has  been  cited  at  the  bar.  If  this  were  a  question  of  purely 
local  law  we  should  not  hesitate  to  follow  the  decision  of  that 
learned  Court,  for  which  we  entertain  the  greatest  respect.  But 
the  interpretation  of  a  deed  of  this  sort  is  in  no  just  sense  a  part 
of  the  local  law.  It  must  be  interpreted  every  where  in  the 
same  manner ;  that  is  to  say,  according  to  the  force  of  the 
language  used  by  the  grantor,  and  the  apparent  intentions  of  the 
parties  deducible  therefrom.  The  construction  given  by  the 
State  Court  is,  in  effect,  this ;  that  the  deed  does  not  convey 
the  whole  five-eighths  belonging  to  the  grantor  in  all  the  tract 
of  land,  excepting  the  excepted  parcels ;  but  only  so  much  as 
would  remain  of  the  said  five-eighths,  after  satisfying  the  claims 
of  his  co-tenants  for  their  three-eighths  conveyed  by  him  in  the 
excepted  parcels.    The  language  of  the  Court,  in  their  opinion, 
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is ;  "  The  parcels  sold  (by  the  grantor),  being  reserved  out  of 
the  five-eighths,  the  residue  was  conveyed  to  the  petitioners, 
(the  demandants).     He  (the  grantor)  had  given  deeds  of  war- 
ranty to  his  prior  grantees,  and  in  selling  the  residue  he  meant 
to  make  provisions,  that  they   should  not  be  disturbed.     In 
order  to  carry  into  effect  the  plain  intent  of  the  parties,  it  roust 
have  been  contemplated,  that  in  any  partition,  which  might  be 
made,  the  parcels  excepted  would  be  assigned  as  part  of  the 
five-eighths;  and  that  the  petitioners,  (the  demandants),  and 
whoever  might  claim  under  them,  would   be    entitled  to  the 
residue  of  that  proportion  of  interest  to  be  set  off  to  them  in 
severalty.     The  petitioners  (the  demandants),  did  not  purchase 
five-eighths ;  but  they   purchased  such  fractional  parts  of  the 
whole,  as  would  remain  after  deducting  from  five-eighths  the 
parcels  before  sold."     Now,  whatever  equity  there  might  be  in 
such  an  arrangement,  and  however  proper  it  might  be  (if  it 
existed),  to  be  carried  into  full  effect  by  the  State  Court,  on  a 
petition  for  partition,  to  which  the  prior  grantees  might  all  be 
parties,  I  do  not  well  see,  that  it  would  be  conclusive  upon  the 
merits  of  the   present  controversy.     But,   with   the   greatest 
deference  for   the  learned  State  Court,  I   feel  myself  bound 
to  say,  that  I  cannot  adopt  the  interpretation  thus  put  upon  the 
terms  of  the  deed.     I  find  no  sufficient  warrant  for  it  in  the 
language  and  purport  of  that  instrument.     The  granting  part  of 
the  deed,  commonly  called  the  premises,  conveys  *'  a  certain  lot 
or  tract  of  land,  situate,"  &;c.,  describing  it  by  metes  and  bounds  ; 
and  then  adds ;    '*  The   whole  containing  two   hundred    and 
twenty-five  acres,  more  or  less,  of  which  only  five-eighths, 
common  and  undivided,  is  the  property  of  the  abovenamed  Jamee 
Dunning,  (the  grantor),  and  is  hereby  conveyed  as  abovesaid, 
with  the  exceptions  of  about  ten  acres  of  land  conveyed  by 
deed  to  William  Hammond,  &c.  &c.,  and  also  one  acre  con^ 
veyed  by  deed  to  Rice,  &z;c.  &c. ;  and  also  a  strip  of  land,  on 
which'  stands  a  store,  &lc.,  containing  one-eighth  of  an  acre^ 
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&c. ;  which  exceptions  are  reserved  out  of  the  five-eighths,  as 
aforesaid."  Now,  however  inartificially  the  deed  'may  be 
drawD  in  its  form  and  language,  1  cannot  but  think  it  clear,  that 
its  true  meaning  is,  that  the  grantor  conveyed  five  undivided 
eighth  parts  of  the  whole  tract,  except  the  ten  acres,  the  one 
acre  and  the  strip  of  land  abovementioned.  In  the  excepted 
parcels  he  conveyed  nothing ;  in  the  remainder  of  the  tract  he 
conveyed  five-eighths,  to  which  it  is  clear  he  then  claimed  title. 
The  words,  "  which  exceptions  are  reserved  out  of  the  five 
eighths  conveyed  as  aforesaid,"  have  a  natural  reference  to  the 
preceding  descriptive  words  of  the  deed,  giving  the  boundaries 
of  the  whole  tract,  five-eighths  of  which  would,  but  for  the 
exceptions,  have  been  conveyed  ;  and  these  words  show,  that 
the  five-eighths  of  the  excepted  parcels  are  not  granted.  Upon 
any  other  interpretation  it  is  difficult  to  perceive,  what  portion  of 
the  whole  tract  is  conveyed.  It  would  clearly  not  be  five- 
eighths,  but  five-eighths,  minus  some  possible,  indefinite,  unas- 
certained deduction,  if  one  may  so  say,  for  owelty  of  partition, 
in  some  future  division  of  the  entire  tract  among  all  the  parties, 
who  were,  or  might,  become  entitled  thereto.  It  appears  to  me, 
that  there  is  no  such  qualification  in  tbe  deed.  Five  eighths 
and  no  less  of  the  tract  are  conveyed  in  all  the  land,  within  tbe 
scope  of  the  conveyance. 

In  the  next  place,  did  this  deed,  in  1800,  to  the  demandants, 
convey  the  land  only  to  the  bank  of  the  river;  or  did  it  convey 
the  flats  also,  supposing  the  grantor  capable  of  conveying  the 
same  ?  The  descriptive  words,  so  far  as  respects  this  point  of 
the  boundary  are,  "  to  Kenduskeag  stream,  thence  by  the  said 
stream,  as  the  stream  runs,  until  it  comes  to  the  head  line  of 
the  lot  of  land  owned  and  improved  by  William  Hammond." 
I  consider  the  law  to  be  clearly  settled,  that  a  boundary  on  a 
stream,  or  by  a  stream,  or  to  a  stream,  includes  the  flats,  at 
least  to  low  water  mark,  and  in  many  cases  to  the  middle 
thread  of  the  river.    It  may  be  different,  where  the  boundary 
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18,  "  to  the  bank,"  or  "  by  the  bank,"  or  "  on  the  bank" 
of  a  river,  or  "  to  or  by  a  monument  on  the  bank ; "  for  in 
such  cases  the  boundary  is,  or  may  be  limited  to  the  very 
bank,  and  may  not  extend  into  the  stream,  or  the  flats 
thereof/  The  case  of  Lapish  v.  The  Bangor  Bdnk,  (8  Greenl. 
R.  85),  is  entirely  conclusive  on  the  point,  that  a  boundary  on 
a  stream  includes  the  flats. 

If  this  be,  as  I  am  clear  it  is,  the  true  construction  of  the 
deed;  then  the  next  inquiry  is,  whether  the  deed  of  1803  was 
good  to  pass  the  title  of  Vincent  Dunning,  the  Non  compos. 
It  was  in  fact,  and  so,  in  contemplation  of  law,  it  is  to  be 
deemed,  a  partition  deed  between  tenants  in  common.  Harlow 
assumed  to  act,  and  to  pass  the  title  as  guardian,  receiving  an 
equivalent  release  for  the  Non  compos  in  the  other  lots.  Now,  I 
am  prepared  to  say,  that,  where  a  partition  deed  is  made  by 
tenants  in  common,  and  one  of  the  tenants  is  under  guardian- 
ship, the  deed  of  partition,  when  executed  by  the  guardian,  is 
good  to  pass  the  title  of  the  ward,  at  least  until  it  is  avoided  by 
the  Non  compos^  or  those  claiming  in  privity  of  estate  under 
him.  The  present  deed  has  never  been  avoided  by  any  person 
claiming  under  the  Non  compos;  and,  therefore,  1  think,  that,  at 
least  as  to  strangers  to  that  title,  in  a  case  of  partition,  it  is  to 
b  etaken  to  be  good. 

But  then  it  is  urged,  that  there  is  no  direct  proof,  that  Harlow 
was  at  the  time  the  lawfully  appointed  guardian  of  the  Non 
compos.  It  is  true,  that  no  commission  is  produced,  or  can  now 
be  found  on  the  Probate  Records.  But  other  papers  are  pro- 
duced from  the  Probate  Records,  which  show,  that  he  was 


^  See  Storer  v.  JFVeeman,  6  Masst  R.  435 ;  Hatch  v.  Dunghty  17  Mass. 
R.  289;  Hasty  v.  Johnson^  3  Greenl.  R.  282 ;  Dxitdap  v.  SUtson^i  Mason 
R.  365,  366,  367 ;  King  v.  King,  1  Mass.  R.  496 ;  Lwid  v.  Holland,  14 
Mass.  R.  149 ;  Morrison  v.  Keen,  3  Greenl.  R.  474 ;  Graves  v.  Fisher^ 
5  Greenl.  R.  60 ;  Lapish  v.  Bangor  Bank,  8  Greenl.  R.  85. 
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treated  by  the  Probate  Court  as  the  lawful  and  regular  guar- 
dian. Thus,  the  Court  received  an  inventory  of  the  estate  of 
the  Non  compos  from  him  as  guardian,  in  1792 ;  and  as  long 
ago  as  1808,  it  settled  and  allowed  an  account  with  him  as 
guardian.  Under  such  circumstances  there  is  certainly  strong 
prima  fade  evidence,  after  such  a  lapse  of  time,  to  supply  the 
direct  proof  of  a  Probate  appointment ;  and  we  all  know,  how 
loosely,  in  those  limes,  the  records  of  the  Court  of  Probate 
were  in  many  cases  kept. 

Then,  what  does  the  deed  of  1803  purport  to  convey  ?  Does 
it  convey  the  title  of  the  grantors  to  the  upland  only,  or  to  the 
flats  also  ?  I  am  of  opinion  that  it  conveys  the  title  to  the  lat- 
ter, as  well  as  the  former,  in  regard  to  lot  number  seventy- 
three.  The  deed  refere  to  the  plan  of  Hodsden,  and  it  conveys 
the  lots  ^'  as  laid  down  on  [tiie]  plan  drafted  by  Moses  Hods- 
den, jr.  on  the  14th  of  May,  1801."  By  necessary  implication 
the  plan  is  made  a  part  of  the  description,  and  'must  supply 
any  defects  of  the  other  speciBcations,  in  the  same  way,  as  if  it 
were  annexed  to,  and  made  part  of  the  deed.  This  is  the 
clear  doctrine  in  the  case  of  hunt  v.  Holland^  (14  Mass.  R. 
149).  Now,  by  reference  to  the  plan,  it  is  plain,  that  there  are 
no  descriptive  lines  or  monuments  on  it  in  this  part;  but  that 
the  boundaries  of  the  lots  are  on  the  stream  of  the  river,  and 
not  short  of  it.  And  it  must  be  presumed,  that  the  parties 
intended  a  full  and  complete  partition  of  the  whole  tract,  and  of 
all  their  interest  therein,  unless  some  other  inference  is  to  be 
deduced  from  the  words  of  the  conveyances.  None  such  is 
pretended. 

But  then  it  is  suggested,  that  at  the  time  of  this  conveyance, 
in  1803,  the  grantors  were  not  seised  of  the  Hyde  acre,  or  any 
part  thereof,  and  therefore  were  incompetent  to  convey  it. 
Whether  they  were  so  seised  or  not,  is  a  matter  of  fact,  upon 
which  the  jury  must  pass  judgment.  If  they  were  not  so 
seised,  then  it  is  clear,  that  so  far  ihe  deed  is  rendered  inopera- 
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tive.  As  to  the  flats,  I  ara  not  aware,  that,  at  this  time,  there  is 
any  pretence  to  say,  that  Hyde  was  in  seisin  thereof,  in  virtue  of 
bis  title  to  the  acre  purchased  by  him  of  Rice.  The  deed  to  him 
and  to  Rice  did  not  extend,  as  I  shall  have  occasion,  presently, 
more  fully  to  consider,  beyond  the  bank  of  the  river,  so  as  to 
cover  the  flats.  And  no  open  visible  possession  of  the  flats,  as 
far  as  I  recollect,  is  shown,  or  attempted  to  be  shown,  in  Hyde 
at  this  period. 

Then,  as  to  the  upland.  It  is  clear,  that  the  grantors  were 
entitled,  in  1803,  to  three  eighth  parts  of  the  whole  tract,  in- 
cluding the  Hyde  acre,  as  tenants  in  common.  It  does  not  ap- 
pear, that  there  was  any  open  disseisin  or  adverse  possession  of 
any  part  of  the  tract  against  them  ;  and  indeed,  there  is  strong 
evidence  the  other  way.  The  one  acre  does  not  appear  to  have 
been  enclosed  by  any  fence  from  the  other  part  of  the  tract,  or  in 
any  other  manner  to  have  been  in  the  visible  and  exclusive  pos- 
session of  Rice  or  Hyde.  JNow,  it  is  clear,  that  under  such  cir- 
cumstances, where  thera/s  no  visible  adverse  seisin  or  possession 
of  a  part  of  a  tract,  an  entry  by  any  co-tenants  on  the  tract  gives 
a  seisin  of  the  whole,  according  to  their  titles  ;  because  the  tract 
is  not  severed  or  divided  by  any  visible  bounds^  or  enclosure,  or 
adverse  seisin ;  and  the  entry  must  enure  as  a  seisin  of  all  the 
co-tenants,  and  for  their  benefit.  But  I  shall  leave  it  to  the  jury 
to  say,  whether,  under  the  circumstances,  there  was  any  such 
open,  visible,  and  exclusive  possession  of  the  one  acre  in  Hyde, 
at  the  time  of  the  partition  deed  of  1803,  as  amounted  to,  and 
was  a  disseisin  of  his  co-tenants.  If  not,  then  this  objection  is 
overcome. 

In  the  next  place,  as  to  the  construction  of  the  deed  of  the 
Commonwealth  of  Massachusetts  to  the  heirs  of  James  Dun- 
ning, in  1802.  It  is  said,  that  that  deed  conveys  the  tract  of 
land  only  to  the  bank  of  the  river,  and  thence  upon  the  bank  of 
•  the  river ;  and  that  this  excludes  the  flats  from  the  grant.  But 
it  is  to  be  remarked,  that  this  is  not  the  whole  description  ;  for 
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the  deed  conveys  all  the  right,  title  and  interest  of  the  Com* 
moDwealth  '*  unto  a  lot  of  land,  numbered  ten,  as  was  surveyed 
by  Parke  Holland,  in  the  year  1801."  Now,  if  by  that  plan, 
the  lot  is  bounded  on  the  river,  and  has  no  other  speciGc  bound- 
aries marked  than  the  river,  it  might  deserve  consideration! 
whether,  taking  the  plan  and  the  deed  together,  the  Common- 
wealth did  not  mean  to  convey  the  flats,  as  passing  by  operation 
of  law  with  the  upland.  Such  a  construction  has  been  adopted 
on  some  occasions  by  the  Supreme  Court  of  the  Slate  of  Mas- 
sachusetts and  of  Maine,  in  furtherance  of  the  apparent  intent  of 
the  legislature.* 

But,  be  this  as  it  may,  it  is  clear,  that,  as  to  all  persons,  but 
the  Commonwealth,  the  demandants  were  capable  of  a  sole 
seisin  in  the  flats,  in  virtue  of  the  conveyances  to  them.  For 
though  the  Commonwealth  cannot  be  disseised ;  and  persons  en- 
tering upon  lands  held  by  the  Commonwealth,  are  to  be  deemed 
mere  intruders  ;  yet,  as  against  all  other  persons,  the  entry  will 
give  a  seisin  capable  of  sustaining  a  writ  of  right.  If,  there- 
fore, the  demandants  did,  in  virtue  of  the  deeds  to  them,  ac- 
quire a  seisin  of  the  flats,  although  they  might  be  ousted  by  the 
paramount  title  of  the  Commonwealth  ;  yet,  until  such  ouster, 
they  were  to  be  deemed  as  having  a  rightful  seisin  against  third 
persons. 

The  next  question,  which  arises,  is,  whether  tlie  demandants 
have  been  in  seisin  of  the  premises,  either  of  the  upland  or  of  the 
flats,  or  of  both,  within  the  prescriptive  period  of  twenty  years. 
If  I  hey  have  shown  a  seisin,  that  seisin  will  be  presumed  to 
continue,  until  some  adverse  seisin,  or  disseisin  is  shown.  In 
cases  of  co-tenants,  a  disseisin  is  not  to  be  presumed  ;  but  it  is 


'  See  Lunl  v.  Holland,  14  Mass.  R.  149,  and  Lapish  v.  Bangor  Bank^ 
8  Green!.  R.  85.  The  latter  is  directly  in  |M>int  on  the  very  Resolve  of 
March,  1801,  respecting  the  Bangor  settlers.  See  also  Knox  v.  Picker- 
ing,  7  Greenl.  R.  106. 
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to  be  established  by  competent  proofs  of  an  exclusive  adverse 
seisin  ;  for,  ordinarily,  the  possession  and  seisin  of  one  co-tenant 
is  deemed  the  possession  and  seisin  of  all. 

I  shall  first  consider  the  evidence  of  seisin  as  to  the  flats,  and 
next  as  to  the  upland.  But,  before  I  proceed  to  the  considera- 
tion of  the  evidence,' as  to  the  seisin,  it  seems  necessary  to  ex- 
amine the  title  of  the  tenants  to  the  Hyde  acre  ;  and  to  ascer- 
tain, whether,  upon  the  true  construction  of  the  deed  of  Dunning 
to  Rice,  in  1798,  any  thing  more  than  the  upland  passed,  or 
was  intended  to  pass  by  that  deed ;  for  it  may  have  a  most 
important  bearing  on  the  case,  whether  that  deed  was  limited 
to  the  bank  of  the  river,  or  by  construction  of  law,  included  the 
flats  in  front  of  the  Upland.  The  boundaries  in  that  deed  are 
as  follows. 

'*  A  certain  piece  of  land  situate  in  Bangor,  aforesaid,  being 
and  lying  on  the  south  side  of  Kenderskeag  streant,  butted  and 
bounded  as  follows,  viz.  beginning  at  a  pine  stump  on  the  bank 
of  said  stream,  and  running  northwest  2^  north  on  the  line  of 
land  belonging  to  William  Hammon,  twenty  rods  to  a  stake  and 
stones,  thence  south  43^  west  8  rods  to  a  stake  and  stones, 
tbence  southeast  2^  east  to  a  rock  on  the  bank  of  said  stream, 
thence  on  the  bank  of  said  stream  to  where  it  first  began,  to- 
gether with  all  the  fishing  privileges,  contagious^  and  belonging  to 
the  same,  with  all  the  privileges  and  appurtenances  thereunto 
belonging,  being  one  acre,  be  the  same  more  or  less." 

Now,  it  is  apparent  from  the  language  of  this  deed,  that  it 
bounds  the  grant  by  known  monuments  on  the  bank  of  the 
stream,  a  pine  stump  at  one  end,  and  a  rock  at  the  other.  And, 
upon  the  known  principles  of  law,  a  boundary  on  the  bank  or 
by  the  bank,  referring  to  fixed  monuments  on  the  bank,  of  a 
stream,  limits  the  grant  to  the  liank,  and  excludes  the  fiats 
below  the  bank.  Therefore,  I  am  of  opinion,  that,  upon  the 
true  interpretation  of  this  deed,  the  land  conveyed  therein  is 
bounded  by  the  bank  of  the  river,  and  does  not  extend  or  cover 
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the  flats.  The  subsequent  conveyaDce  by  Rice  to  Hyde,  in 
November,  1801,  is  a  mere  quitclaim  of  all  Rice's  title  to  the 
same  land,  as  is  the  subsequent  deed  of  Rice  to  James  B. 
Fiske,  in  October,  1823,  under  whom  the  tenants  .claim.  A 
constructive  seisin  of  the  flats  by  Rice  or  Hyde  cannot,  there- 
fore, by  the  terms  of  the  deed,  be  inferred  in  either  of  them  ; 
but  it  must  be  established  by  proofs  of  actual  seisin. 

I  do  not  enter  into  any  examination  of  the  general  doctrine, 
what  is  the  effect  of  a  conveyance  by  one  tenant  in  common  of 
the  entirety  of  one  part  of  the  lands  held  in  common,  upon  the 
rights  of  the  co-ienants.  It  is  admitted,  that  it  could  not  preju- 
dice their  rights ;  but  could  only  apply,  by  way  of  estoppel,  to 
so  much  of.  the  land,  as  might  be  assigned  to  the  grantor,  as  his 
purparty  in  the  land  so  conveyed  upon  a  partition.' 

Let  us  then  proceed  to  the  consideration  of  the  evidence  as 
applicable  to  the  point  of  actual  seisin.  [Here  Story  J.  went 
into  an  examination  of  all  the  evidence,  applicable  to  the  seisin 
of  the  flats,  and  also  of  the  upland.  He  concluded  by  leaving 
the  question  of  seisin  as  to  the  flats,  and  also  to  the  upland,  to 
the  jury  upon  the  whole  of  the  evidence,  and  stating,  that  the 
District  Judge  concuried  in  the  views  of  the  law  and  facts,  which 
he  had  expressed.] 

The  jury  found  a  verdict  for  the  tenants. 

A  motion  was  afterwards  made  for  a  new  trial,  by  the  de- 
mandants, upon  various  grounds.  (1.)  That  the  verdict  was 
against  the  charge  of  the  Court  in  matters  of  law.  (2.)  That 
it  was  against  evidence  and  the  weight  of  evidence.  (3.)  That 
certain  documents  had  been  improperly  admitted  by  the  Court 
as  evidence,  viz.,  a  deed  from  Jeremiah  Dudley  to  the  demand- 
ant Thomas ;  and  the  record  of  a  petition  for  partition  in  the 


*  See  Vamum  v.  MboU,  12  Mass.  R.  474. 
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case  of  James  Thomas  and  Jeremiah  Dudley  against  persons 
unknown,  including  the  premises  demanded.  (4.)  That  Wil- 
liam Emerson  was  improperly  admitted  as  a  witness. 

The  motion  was  accordingly  argued  at  the  October  Term, 
1837,  very  elaborately,  by  Rogers  and  Sprague  for  the  de- 
mandants, and  by  Godfrey  and  Apphton  for  the  tenants,  upon 
most  of  the  grounds,  upon  which  the  same  points  had  been  ar- 
gued at  the  trial,  so  far  as  matters  of  law  were  concerned.  The 
Court  held  the  cause  under  advisement  nisi ;  and  afterwards 
their  opinion  was  shortly  delivered,  as  follows,  at  May  Term, 
1838 : 

Stort  J.  We  have  considered  this  cause  with  great  delib- 
eration^ and  remain  of  the  same  opinion,  which  we  entertained 
after  the  argument  upon  the  motion  for  a  new  trial.  We  are  of 
opinion,  that  there  must  be  a  new  trial.  As  the  facts  are  again 
to  be  submitted  to  a  jury,  we  do  not  wish  to  prejudice  the 
cause  by  an  elaborate  examination  of  the  evidence  applicable 
to  the  points  made  at  the  bar.  Our  opinion  proceeds  upon  this 
short  ground,  that  in  every  view  of  the  evidence  properly  appli- 
cable to  the  flats,  whatever  might  be  the  case  as  to  the  upland, 
^e  verdict  of  the  jury  could  scarcely  have  been  for  the  tenants, 
without  either  disregarding  the  instructions  of  the  Court  in  point 
of  law,  or  giving  an  effect  to  the  evidence,  which,  in  a  just  and 
legal  sense,  was  not  justified  by  it.  New  trial  awarded.^ 


'  A  new  trial  was  afterwards  had,  and  a  verdict  found  for  the  demand- 
ants. A  motion  was  then  made  for  a  new  trial ;  but  the  cause  was  after- 
wards compromised  between  the  parties,  one  of  the  demandants  and 
one  of  the  tenants  having  died  pendente  lite. 

VOL.  III.  24 
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John  Ware  v,  Wingate  Bradbcrt  and  Others. 

A  memorandam  on  the  books  of  the  Town  Clerk,  thai  certain  penons  were 
"  sworn  to  office*'  as  assessors,  signed  by  the  Clerk,  as  a  Justice  of  the  PeacSf 
and  not  as  Town  Clerk,  is  a  sufficient  certificate  of  the  official  oath, 
according  to  the  requirements  of  the  Statutes  of  Maine. 

Where  a  person  hands  to  the  assessors  a  schedule  of  all  his  taxable  prc^iertj, 
in  order  to  be  taxed,  thej  must  either  tender  him  his  oath  to  the  schedule, 
or  tax  him  according  to  it.  But  where  the  schedule  is  not  presented  as 
complete,  then  the  tax  will  not  be  rendered  illegal,  if  the  assessors  tax  the 
party  for  money  at  interest,  although  no  such  item  is  contained  in  the 
schedule. 

Xhi8  was  an  action  of  trespass  and  false  imprisonment.  Plea, 
the  general  issTi^. ' 

The  cause  was  tried  before  Ware,  the  District  Judge,  at  the 
October  Term,  1836.  The  plaintiff,  to  prove  the  issue  on  his 
part,  produced  Jos.  H.  Hill,  the  deputy  jailor  for  Somerset 
county,  by  whom  it  was  proved,  that  the  plaintiff  was  committed 
to  jail,  February  19,  1835,  on  a  warrant  from  the  defendants* 
He  was  liberated  the  same  day,  on  giving  the  usual  bond  for  the 
jail  liberties.  The  officer  committing  him  had  a  tax  bill,  which, 
at  the  time,  was  compared  with  the  copy  left  with  the  jailor. 

The  defendants  justified  as  assessors  of  the  town  of  Athens, 
for  the  years  1833  and  1834. 

To  prove  the  legality  of  the  road,  or  highway  tax,  assessed 
on  the  plaintiff  in  1833,  the  defendants  produced  the  warrant 
for  the  town  meeting  for  1833,  and  the  records  of  the  town, 
shewing  the  proceedings  of  that  meeting. 

The  first  objection  raised  on  the  part  of  the  plaintiff,  was, 
that  no  certificate  was  filed  of  the  administration  of  the  oath  to 
the  defendants  by  a  justice  of  the  peace ;  but  this  objection,  on 
the  inspection  of  the  records,  was  overruled. 

The  second  objection  arose  on  the  tax  of  1833,  was,  that  the 
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plaiotiff,  in  pursuance  of  law,  banded  in  to  the  assessors  a 
schedule  of  bis  taxable  property  in  the  town  of  Athens,  which 
was  received  by  the  assessors,  without  requiring  the  plaintiff  to 
make  oath  to  the  same,  and  that  afterwards,  without  further 
notice  to  the  plaintiff,  and  without  again  calling  on  the  plaintiff, 
they  greatly  increased  his  valuation,  by  adding  thereto  a  large 
amount  of  money  at  interest. 

On  this  point  the  defendants  introduced,  as  a  witness,  William 
Hight,  who  testified,  that  he  was  one  of  the  assessors  for  the 
year  1833.  That  the  assessors  called  on  the  plaintiff  for  a  list 
of  his  taxable  property.  That  Ware  had  a  list,  which  he  hand- 
ed to  the  assessors.  Bradbury  looked  at  it,  and  said  be  ex- 
pected him  to  give  in  an  account  of  his  money  at  interest. 
Ware  gave  him  to  understand  he  should  leave  it  with  the 
assessors.  There  was  no  discussion  about  the  amount  of  moneys 
at  interest*  One  item  on  his  list  was  stock  in  trade.  He  did 
give  a  list  of  taxable  property  to  the  assessors.  Bradbury,  one 
of  the  defendants,  took  the  list,  which  Ware  handed.  They 
did  not  require  Ware  to  make  oath  to  the  list.  At  the  time  the 
assesaors  met  to  make  the  assessment  they  had  his  list  before 
tbem. 

Lemnel  WiUiams,  called  by  the  plaintiff,  testified,  that  he  was 
present  with  the  assessors  of  1833,  when  the  plaintiff  gave  in  to 
the  assessors  a  schedule  of  taxable  property.  Ware  handed 
the  schedule,  and  they  took  it  down.  Among  the  items  was 
stock  in  trade. 

The  Judge,  on  this  point,  ruled  that  the  tax  of  1833  was  not 
rendered  void  by  increasing  or  adding  to  the  valuation  <^  the 
plaintiff,  which  was  furnished  by  the  plaintiff,  under  the  circum- 
stances of  the  <;ase. 

A  verdict  was  found  for  the  defendants.  Afterwards  a  mo- 
tion was  made  for  a  new  trial  by  8.  Fetsenden,  for  the  plaintiff, 
who  founded  his  motion  upon  the  foregcMng  facts. 
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The  cause  was  afterwards  spoken  to  by  Fessenden  and  De- 
blots  for  the  plaintiff,  and  by  Freble  for  the  defendant,  at  Octo- 
ber Term,  1837 ;  and  again  at  the  present  term. 

Stort  J.  When  this  cause  was  formerly  spoken  to  by  the 
counsel,  some  misapprehension  existed,  on  ray  part,  a^s  to  the 
true  state  of  the  facts.  It  was  then  supposed  by  me,  that  the 
objection  made  at  the  trial,  was,  that  all  the  assessors  were  not 
sworn,  there  being  no  proof  by  any  certificate,  that  William 
Hight,  one  of  the  assessors,  was  sworn.  It  now,  however,  dis- 
tinctly appears,  from  the  papers  produced  to  the  Court,  that 
Hight  was  at  another  time  regularly  sworn,  and  a  certificate 
thereof  was  made  by  the  town  clerk.  The  real  objection, 
therefore,  is  of  a  more  limited  character.  It  appears  iirom  the 
records  of  the  town  of  Athens,  that  at  a  legal  meeting  of  the 
inhabitants  on  the  1st  of  April,  1833,  Wingate  Bradbury,  Wil- 
liam Hight,  and  Gilman  Hall,  were  chosen  selectmen  of  the 
town  for  the  year  1833 ;  and  afterwards  it  was  at  the  same 
meeting  voted,  "  That  the  selectmen  be  assessors  and  overseers 
of  the  poor."  Benjamin  F.  Greene  was  then  the  town  clerk, 
and  also  a  justide  of  the  peace ;  and  he  entered  upon  the 
records  of  the  town,  immediately  opposite  to  the  names  of  the 
selectmen,  "  Sworn  to  office  by  B.  F.  Greene,  J.  Peace, 
except  Deacon  Hight ;"  and  immediately  below  the  vote,  ap- 
pointing the  selectmen  to  be  assessors  and  overseers,  he  added, 
"  Sworn  to  office  by  B.  F.  Greene,  /.  Peace^  except  Deacon 
Hight."  Now,  the  objection  taken  is,  that  this  memorandum  on 
the  town  records,  though  signed  by  the  town  clerk,  as  a  justice 
of  the  peace,  is  not  a  sufficient  certificate  of  the  official  oath 
taken  by  Bradbury  and  Hall,  as  assessors,  according  to  the 
requirements  of  law.  We  cannot  yield  to  this  objection.  In 
our  judgment  the  certificate  is  sufficient  to  establish  the  fact, 
that  the  official  oath  was  duly  taken  by  the  assessors ;  and  the 
form  or  place,  in  which  the  certificate  was  made  or  recorded, 
cannot  be  material.    This  objection  is  therefore  overruled. 
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The  other  objection  is  founded  upon  a  mistaken  view  of  the 
actual  ruling  of  the  District  Judge  at  the  trial.  He  has  certi- 
fied that  his  direction  to  the  jury  was  in  substance  as  follows ; 
"That  if  the  jury  believed  that  Ware  (the  plaintiff),  handed 
to  the  assessors  a  schedule  of  his  property,  as  containing  his 
whole  property  taxable  in  Athens,  they  (the  assessors),  were 
bound  either  to  tender  him  his  oath  to  the  schedule,  or  to  tax 
him  according  to  the  schedule.  But  if  the  jury  believed  that 
it  was  not  handed  to  them  (the  assessors),  as  a  complete 
schedule,  then  the  tax  was  not  rendered  illegal  by  taxing  him 
for  money  at  interest,  although  no  such  item  as  that  was  con- 
tained in  the  schedule  delivered  to  the  assessors."  This  direc- 
tion seems  to  me  entirely  unexceptionable,  in  point  of  law,  and, 
indeed,  it  is  precisely  what  the  argument  of  the  learned  coun- 
sel for  the  plaintiff  supposes  to  have  be^n  required  by  the  cir- 
cumstances of  the  case.'  Motion  overruled. 


Joshua  Webb 
The  Portland  Manufacturing  Company. 

Actual  perceptible  damage  is  not  indispensable  as  the  foundation  of  an  action. 
It  is  sufficient  to  shew  a  violation  of  a  right.  The  law  will  presume  some 
damage  in  such  a  case.  A  fartiarif  where  the  act  done  is  such,  that,  by 
its  repetition  or  continuance,  it  may  become  the  foundation  or  evidence  of 
an  adverse  right. 

A  party  may  recover  at  law  nominal  damages  for  a  diversion  of  a  water- 
coiine,  where  no  actual  damage  has  occurred,  as  a  means  of  establishing 
and  protecting  his  right.  A  fortiori^  he  may  assert  his  right  in  Equity,  by 
a  writ  of  injunction. 


>  See  Act  of  Maine  respecting  assessment  of  Taxes,  2  Maine  Laws 
1821,  ch.  116,  §  12. 
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No  riparian  proprietor  or  mill-owner  has  a  right  to  divert  or  unreaaonably 
retard  the  natural  flow  of  water  to  the  parties  below ;  and  no  proprietor  or 
mill-owner  below  has  a  right  to  retard  or  throw  it  back  upon  the  lands  or 
mills  above,  to  the  prejudice  of  the  right  of  the  proprietors  thereof. 

Where  there  is  a  mere  fugitive  and  temporary  diversion  of  water,  without 
damage,  and  without  pretence  of  right,  a  Court  of  Equity  will  not  inter- 
fere, by  way  of  injunction.  Qtasre;  whether  there  would  be  any  redress 
at  law. 

The  plaintiffs  and  defendants  were  owners  of  different  mills,  in  severalty,  on  the 
same  mill-dam.  The  defendants  opened  a  canal  into  the  pond,  at  some 
distance  above  the  dam,  for  a  supply  of  water  to  work  one  of  their  mills, 
the  water  thus  withdrawn  being  returned  into  the  river  immediately  below 
the  dam.  Hddf  that  both  parties  were  entitled  per  my  tt  per  tout,  to  their 
proportions  of  the  whole  stream,  on  its  arrival  at  the  dam,  and  that  neither 
party  could  divert  any  portion  of  it,  though  the  portion  diverted  were  a  lea 
quantity  than  he  would  naturally  use  at  his  mill  on  the  dam.  It  will  be 
no  answer  to  such  a  violation  of  right  by  one  party,  that  the  other  has 
increased  the  quantity  of  water  in  the  stream  by  means  of  a  reservoir 
higher  up. 

Bill  in  Equity  for  an  injunction  by  the  plaintiff  to  prevent 
the  defendant  from  diverting  a  water-course  from  the  plaintiff's 
mill,  and  for  further  relief. 

The  facts  admitted  on  all  sides  were ;  that  at  the  Saccarappi 
Falls,  on  the  river  Presumpscut,  there  are  two  successive 
falls,  upon  which  there  are  erected  certain  mills  and  mill 
dams,  the  latter  being  called  the  upper  and  the  lower  mill 
dams,  and  the  distance  between  them  is  about  forty  or  fifty 
rods ;  and  the  water  therein  constituted  the  mill  pood  of  the 
lower  dam.  The  plaintiff  is  the  owner  of  certain  mills  and 
mill  privileges,  in  severalty,  upon  the  lower  dam,  and  the  de- 
fendants are  entitled  to  certain  other  mills  and  mill  privileges 
•1X1  the  same  dam,  also  in  severalty.  As  to  a  portion  of  one  cf 
the  mills,  there  was  a  controversy  between  the  parties  in  regard 
to  title ;  but  that  controversy  in  no  essential  degree  affected  the 
question  presented  to  the  Court.  The  defendants  are  the  owners 
of  a  cotton  factory  mill  near  the  left  bank  of  the  river,  and  opened 
a  canal  for  the  supply  of  the  water  necessary  to  work  that  mill| 
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ioto  tbe  pond  immediately  below  the  upper  dam ;  and  the  water 
tbas  withdrawn  was  returned  again  into  the  river  immediately 
below  the  lower  dam.  The  defendants  insisted  upon  their  right 
so  to  divert  and  withdraw  the  water^  by  means  of  their  canal, 
upon  the  ground,  that  it  was  a  small  part  only,  (about  one 
fourth)  of  the  water,  to  which,  as  mill  owners  on  the  lower 
dam,  they  were  entitled  ;  and  that  there  was  no  damage  what- 
soever done  to  the  plaintiff's  mill  by  this  diversion  of  the 
water. 

Upon  the  coming  in  of  the  answer  a  preliminary  question 
was  suggested  by  the  Court  at  the  hearing,  which  was  argued 
by  C.  S.  Daveu  for  the  plaintiff,  and  by  P.  MelUn  and 
Ldn^tUow  for  the  defendants. 

Stort  J.  The  question,  which  has  been  argued  upon  the 
suggestion  of  the  Court,  is  of  vital  importance  in  the  cause ; 
and,  if  decided  in  favor  of  the  plaintiff,  it  supersedes  many  of  the 
inquiries,  to  which  our  attention  must  otherwise  be  directed. 
It  is  <Mi  this  account,  that  we  thought  it  proper  to  be  argued, 
separately  from  the  general  merits  of  the  cause. 

The  argument  for  the  defendants  then  presents  two  distinct 
questions.  The  first  is,  whether,  to  maintain  the  present  suit, 
it  is  essentia]  for  the  plaintiff  to  establish  any  actual  damage. 
The  second  is,  whether,  in  point  of  law,  a  mill  owner,  having  a 
right  to  a  certain  portion  of  the  water  of  a  stream  for  the  use  of 
his  mill  at  a  particular  dam,  has  a  right  to  draw  off  the  same 
portion,  or  any  less  quantity  of  the  water,  at  a  considerable 
distance  above  the  dam,  without  the  consent  of  the  owners  of 
other  mills  on  the  same  dam.  In  connection  with  these  ques* 
tions  tbe  point  will  also  incidentally  arise,  whether  it  makes 
any  difference,  that  such  drawing  off  of  the  water  above,  can  be 
shewn  to  be  no  sensible  injury  to  the  other  mill  owners  on  the 
lower  dam. 
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As  to  the  first  question,  I  can  very  well  understand,  that  no 
action  lies  in  a  case,  where  there  is  damnum  absque  injuridy  that 
is,  where  there  is  a  damage  done  without  any  wrong  or  viola- 
tion of  any  right  of  the  plaintiff.  But  I  am  not  able  to  under- 
stand, how  it  can  correctly  be  said,  in  a  legal  sense,  that  an 
action  will  not  lie,  even  in  case  of  a  wrong  or  violation  of  a 
right,  unless  it  is  followed  by  some  perceptible  damage,  which 
can  be  established,  as  a  matter  of  fact ;  in  other  words,  that 
injuria  sine  damno  is  not  actionable.^  On  the  contrary,  from 
my  earliest  reading,  I  have  considered  it  laid  up  among  the  very 
elements  of  the  common  law,  that,  wherever  there  is  a  wrong, 
there  is  a  remedy  to  redress  it ;  and  that  every  injury  imports 
damage  in  the  nature  of  it ;  and,  if  no  other  damage  is  estab- 
lished, the  party  injured  is  entitled  to  a  verdict  for  nominal 
damages.  A  fortioriy  this  doctrine  applies,  where  there  is  not 
only  a  violation  of  a  right  of  the  plaintiff;  but  the  act  of  the 
defendant,  if  continued,  may  become  the  foundation,  by  lapse  of 
time,  of  an  adverse  right  in  the  defendant ;  for  then  it  assumes 
the  character,  not  merely  of  a  violation  of  a  right,  tending  to 
diminish  its  value,  but  it  goes  to  the  absolute  destruction  and 
extinguishment  of  it.  Under  such  circumstances,  unless  the 
party  injured  can  protect  his  right  from  such  a  violation  by  an 
action,  it  is  plain,  that  it  may  be  lost  or  destroyed,  without  any 
possible  remedial  redress.  In  my  judgment  the  common  law 
countenances  no  such  inconsistency,  not  to  call  it  by  a  stronger 
name.  Actual,  perceptible  damage  is  not  indispensable  as  the 
foundation  of  an  action.  The  law  tolerates  no  farther  inquiry 
than,  whether  there  has  been  the  violation  of  a  right.  If  so,  the 
party  injured  is  entitled  to  maintain  his  action  for  nominal 
damages,  in  vindication  of  his  right,  if  no  other  damages  are  fit 
and  proper  to  remunerate  him. 


»  See  Tht  Mayor  of  Lynn,  4-c.  v.  Mayor  of  London,  4  T.  R.  130, 141, 
143,  144 ;  Corny ns  Dig.  Action  on  tht  Cast,  B.  1  and  2. 
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So  long  ago  as  the  great  case  of  Ashby  v.  White^  (2  Lord 
Rayin.  R.  938;  S,  C.  6  Mod.  R.  45;  Holt's  R.  524),  the 
objection  was  put  forth  by  some  of  the  judges,  and  was  answer- 
ed by  Lord  Holt,  with  his  usual  ability  and  clear  learning  ;  and 
bis  judgment  was  supported  by  the  House  of  Lords,  and  that  of 
bis  brethren  overturned.  By  the  favor  of  an  eminent  judge, 
Lord  Holt's  opinion,  apparently  copied  from  his  own  manu- 
script, has  been  recently  printed.*  In  this  last  printed  opinion, 
(p.  14),  Lord  Holt  says ;  "  It  is  impossible  to  imagine  any  such 
thing,  as  Injuria  sine  damno.  Every  injury  imports  damage  in 
the  nature  ofit,'^  (S.  P.  2  Ld.  Raym.R.  955).  And  he  cites 
many  cases  in  support  of  his  position.  Among  these  is  Turner 
T.  Sterling,  (2  Lev.  R.  50  ;  S.  C.  2  Vent.  R.  25),  where  the 
plaintiff  was  a  candidate  for  the  office  of  bridge-master  of  London 
bridge,  and  the  Lord  Mayor  refused  his  demand  of  a  poll ;  and 
it  was  determined,  that  the  action  was  maintainable  for  the  re- 
fusal of  the  poll.  Although  it  might  have  been,  that  the  plain- 
tiff would  not  have  been  elected,  the  action  was  nevertheless 
maintainable ;  for  the  refusal  was  a  violation  of  the  plaintiff's 
right  to  be  a  candidate.  So  in  the  case  cited,  as  from  "  23  Ed- 
ward UL  18,  tit.  Defence,"  (It  is  a  mistake  in  the  MS.,  and 
sbould  be  29  Edward  III.  18,  b.  Fitz.  Abridg.  title,  Defence, 
pi.  5),  and  11  H.  IV.  47,  where  the  owner  of  a  market,  enti- 
tled to  toll  upon  all  cattle  sold  within  the  market,  brought  an 
action  against  the  defendant,  for  hindering  a  person  from  going 
to  the  market  with  the  intent  to  sell  a  horse,  it  was,  on  the 
like  ground,  held  maintainable;  for  though  the  horse  might 
not  have  been  sold,  and  no  toll  would  have   become   due ; 


'  See  ^  The  Judgments  delivered  by  the  Lord  Chief  Justice  Holt,  in 
the  case  of  AMy  v.  While,  et  al,,  and  in  the  case  of  John  Paly,  et  al,, 
printed  from  the  original  MS."  London :  Saunders  &  Bconing,  1837. 
It  is  undeTBtoody  that  the  publication  is  under  the  direction  of  Lord  Chief 
Justice  Denman.    See  particularly,  p.  l4, 15, 27, 30,  of  these  opinions. 
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yet  the  hindering  the  plaintiff  from  the  possibility  of  bay- 
ing toll,  was  such  an  injury,  as  did  import  such  damage,  for 
which  the  plaintiff  ought  to  recover.  So  in  Hunt  y.  Downum^ 
(Cro.  Jac.  478 ;  S.  C.  2  Roll.  R.  21),  where  the  lessor  brought 
attraction  against  the  lessee,  for  disturbing  him  from  entering 
into  the  house  leased,  in  order  to  view  it,  and  to  see,  whether  any 
waste  was  committed ;  and  it  was  held,  that  the  action  well 
lay,  though  no  waste  was  committed  and  no  actual  damage 
done  ;  for  the  lessor  had  a  right  so  to  enter,  and  the  hindering 
of  him  was  an  injury  to  that  right,  for  which  he  might  maintain 
an  action.  So  Herring  v.  Finch,  (2  Lev.  R.  250),  where  it 
was  held,  that  a  person  entitled  to  vote,  who  was  refused  his 
vote  at  an  election,  might  well  maintain  an  action  therefor,  al- 
though the  candidate,  for  whom  he  might  have  voted,  might 
not  have  been  chosen  ;  and  the  voter  could  not  sustain  any  per- 
ceptible or  actual  damage  by  such  refusal  of  his  vote.  The  law 
gives  the  remedy  in  such  a  case ;  for  there  is  a  clear  violation  of 
the  right.  And  this  doctrine,  as  to  a  violatipn  of  the  right  to 
vote,  is  now  incontrovertibly  established  ;  and  yet  it  would  be 
impracticable  to  show  any  temporal  or  actual  damage  thereby.' 

In  the  same  case,  of  Ashby  v.  White,  as  reported  by  Liord 
Raymond,  (2  Lord  Raym.  R.  953),  Lord  Holt  said ;  «  If  the 
plaintiff  has  a  right,  he  must  of  necessity  have  a  means  to  vin- 
dicate and  maintain  it,  and  a  remedy,  if  he  is  injured  in  the  ex- 
ercise or  enjoyment  of  it ;  and,  indeed,  it  is  a  vain  thing  to 
imagine  a  right  without  a  remedy  ;  for  want  of  right  and  want 
of  remedy  are  reciprocal."  * 

The  principles,  laid  down  by  Lord  Holt,  are  so  strongly 
commended,  not  only  by  authority,  but  by  the  common  sense 
and  common  justice  of  mankind,  that  they  seem  absolutely,  in  a 


>  See  Harmer  v.  Tappenden,  1  East  K.  555 ;  Drew  v.  CarUUm,  1  East 
R.  563,  note ;  KUhcm  v.  Ward^  2  Mass.  R.  2^6 ;  Lincoln  v.  Hapgood^ 
11  Mass.  R.  350 ;  2  Viner  Abridg.  .^cfion,  Case,  N.  c.  pi.  3. 

>  S.  P.  6  Mod.  R.  53. 
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juridical  view,  incontrovertible.  And  they  have  been  fully  re- 
cognised in  many  other  cases.  The  note  of  Mr.  Sergeant  Wil- 
liams to  Mellor  v.  Spatevtan,  (1  Saund.  R.  346,  a,  note  2) ; 
Welti  V.  Wailing,  (2  W.  Black.  R.  1239),  and  the  case  of  the 
Tunbridge  Dippers,  Weller  v.  Baker,  (2  Wils.  R.  414),  are 
direct  to  the  purpose.  I  am  aware,  that  some  of  the  old  cases 
inculcate  a  different  doctrine,  and  perhaps  are  not  reconcilable 
with  that  of  Lord  Holt.  There  are  also  some  modem  cases, 
which  at  first  view  seem  to  the  contrary.  But  tbey  are  distin- 
guishable from  that  now  in  judgment ;  and,  if  they  were  not, 
X^o  assentior  Scavolce.  The  case  of  Williams  v.  Morland,  (2 
B.  &  Cresw.  R.  910),  seems  to  have  proceeded  upon  the 
ground,  that  there  was  neither  any  damage  not  any  injury  to  the 
right  of  the  plaintiff.  Whether  that  case  can  be  supported  upon 
principle,  it  is  not  now  necessary  to  say.  Some  of  the  dicta  in 
it  hare  been  subsequently  impugned ;  and  the  general  reasoning 
of  the  judges  seems  to  admit,  that  if  any  right  of  the  pluntiff 
had  been  violated,  the  action  would  have  lain.  The  case  of 
Jadcsan  v.  Pesked,  (1  M.  &  Selw.  R.  235),  turned  upon  the 
supposed  defects  of  the  declaration,  as  applicable  to  a  mere  re- 
versionary  interest,  it  not  stating  any  act  done  to  the  prejudice  of 
that  reversionary  interest.  I  do  not  stop  to  inquire,  whether 
there  was  not  an  over-nicety  in  the  application  of  the  technical 
prkiciples  of  pleading  to  that  case ;  although,  notwithstanding  the 
elaborate  opinion  of  Lord  Ellenborough,  one  might  be  inclined 
to  pause  upon  it.  The  case  of  Young  v.  Spencer,  (10  B.  & 
Cresw.  R.  145),  turned  also  upon  the  point,  whether  any  injury 
was  done  to  a  reversionary  interest.  I  confess  myself  better 
pleased  with  the  ruling  of  the  learned  judge,  (Mr.  Justice  Bay- 
ley),  at  the  trial,  than  with  the  decision  of  the  Court  in  granting 
a  new  trial.  But  the  Court  admitted,  that,  if  there  was  any 
injury  to  the  reversionary  right,  the  action  would  lie ;  and 
although  there  might  be  no  actual  damage  proved,  yet  if  any 
thing  done  by  the  tenant  would  destroy  the  evidence  of  title. 
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the  action  was  maintainable.  Afortioriy  the  aclion  must  have 
been  held  maintainable,  if  the  act  done  >vent  to  destroy  the  ex- 
isting right,  or  to  found  an  adverse  right. 

On  the  other  hand,  Margetii  v.  Williams ^  (1  B.  &  Adol.  R. 
4]  5),  goes  the  whole  length  of  Lord  Holt's  doctrine  ;  for  there 
the  plaintiff  recovered,  notwithstanding  no  actual  damage  was 
proved  at  the  trial ;  and  Mr.  Justice  Taunton  on  that  occasion 
cited  many  authorities  to  show,  that  where  a  wrong  is  done,  by 
which  the  right  of  the  party  may  be  injured,  it  is  a  good  cause 
of  action,  although  no  actual  damage  be  sustained.  In  Hodson 
V.  Todd,  (4  T.  R.  71,  73),  the  Court  decided  the  case  upon 
the  very  distinction,  which  is  most  material  to  the  present  case, 
that  if  a  commoner  might  not  maintain  an  action  for  an  injury, 
however  small,  to  his  right,  a  mere  wrong-doer  might,  by  re- 
peated torts,  in  the  course  of  time  establish  evidence  of  a  right 
of  common.  The  same  principle  was  afterwards  recognised  by 
Mr,  Justice  Grose,  in  Pindar  v.  fVadstoorthy  (2  East  R.  162). 
But  the  case  of  Bower  v.  Hill,  (1  Bing.  New  Cases,  549), 
fully  sustains  the  doctrine,  for  which  I  contend ;  and,  indeed, 
a  stronger  case  of  its  application  cannot  well  be  imagined. 
There  the  Court  hefd,  that  a  permanent  obstruction  to  a 
navigable  drain  of  the  plaintiff's,  though  choked  up  with  mud 
for  sixteen  years,  was  actionable,  although  the  plaintiff  received 
no  immediate  damage  thereby  ;  for,  if  acquiesced  in  for  twenty 
years,  it  would  become  evidence  of  a  renunciation  and  abandoa- 
ment  of  the  right  of  way.  The  case  of  Blanchard  v.  Baker ^ 
(8  Greenl.  R.  253,  268),  recognises  the  same  doctrine  in  the 
most  full  and  satisfactory  manner,  and  is  directly  in  point ;  for 
it  was  a  case  for  diverting  water  from  the  plaintiff 's  mill.  I 
should  be  sorry  to  have  it  supposed,  for  a  moment,  that  TyUr 
V.  Wilkinson  (4  Mason  R.  397)  imported  a  different  doctrine. 
On  the  contrary,  I  have  always  considered  it  as  proceeding  upon 
the  same  doctrine. 

Upon  .the  whole,  without  gomg  farther  into  an  examination 
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of  the  authorities  on  this  subject,  my  judgment  is,  that,  when- 
ever there  is  a  clear  violation  of  a  right,  it  is  not  necessary  in 
an  action  of  this  sort  to  show  actual  damage ;  that  every  viola- 
tion imports  damage  ;  and  if  no  other  be  proved,  the  plaintiff  is 
entitled  to  a  verdict  for  nominal  damages.  And,  a  fortiori fthzt 
this  doctrine  applies,  whenever  the  act  done  is  of  such  a  nature, 
as  that  by  its  repetition  or  continuance  it  may  become  the 
foundation  or  evidence  of  an  adverse  right.' 

But  if  the  doctrine  were  otherwise,  and  no  action  were  main- 
tainable at  law,  without  proof  of  actual  damage ;  that  would 
fumisb  no  ground,  why  a  Court  of  Equity  should  not  interferei 
and  protect  such  a  right  from  violation  and  invasion  ;  for,  in  a 
great  variety  of  cases,  the  very  ground  of  the  interposition  of  a 
Court  of  Equity  is,  that  the  injury  done  is  irremediable  at  law  ; 
and  that  the  right  can  only  be  permanendy  preserved  or  per- 
petuated by  the  powers  of  a  Court  of  Equity.  And  one  of  the 
inost  ordinary  processes,  to  accomplish  this  end  is  by  a  writ  of 
injunction,  the  nature  and  efficacy  of  which  for  such  purpose,  I 
need  not  state,  as  the  elementary  treatbes  fully  expound  them.' 
If,  then,  the  diversion  of  water  complained  of  in  the  present 
case  is  a  violation  of  the  right  of  the  plaintiffs,  and  may  perma- 
nently injure  that  right,  and  become,  by  lapse  of  time,  the  foun- 
dation of  an  adverse  right  in  the  defendant,  I  know  of  no  more 
fit  case  for  the  interposition  of  a  Court  of  Equity,  by  way  of  in- 
junction, to  restrain  the  defendants  from  such  an  injurious  act. 
If  there  be  a  remedy  for  the  plaintijSs  at  law  for  damages,  still 
that  remedy  is  inadequate  to  prevent  and  redress  the  mischief. 
If  there  be  no  such  remedy  at  law,  then,  a  fortiori^  a  Court  of 
Equity  ought  to  give  its  aid  to  vindicate  and  perpetuate  the  right 


*  See  also  Ma»m  v,  BSOj  SBarn.  &  Adolpb.R.  304;  S.  C.  5  Barn. 
&  Apolph.  R.  1. 

'  See  Eden  on  Injunctiops ;  2  Story  on  Equity  Jurisp.  ch.  33,  §  86,  to 
^959;  BMfarManuf.  Co.  v.  J^eponsdManiif.  Co,  16  Pick.  K.312. 
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of  the  plaintiffi.  A  Court  of  Equity  will  not  indeed  entertain  a 
bill  for  an  injunction  in  case  of  a  mere  trespass  fully  remediable 
at  law.  But,  if  it  might  occasion  irreparable  mischief,  or  perma- 
nent injury,  or  destroy  a  right,  that  is  the  appropriate  case  for 
such  a  bill.^ 

Let  us  come,  then,  to  the  only  remaining  question  in  the 
cause  ;  and  that  is,  whether  any  right  of  the  plaintiff,  as  mill- 
owner  on  the  lower  dam,  is  or  will  be  violated  by  the  diversion 
of  the  water  by  the  canal  of  the  defendants.  And,  here,  it  does 
not  seem  to  me,  that,  upon  the  present  state  of  the  law,  there 
is  any  real  ground  for  controversy,  although  there  were  former- 
ly many  vexed  questions,  and  much  contrariety  of  opinion. 
The  true  doctrine  is  laid  down  in  Wright  v.  Howard^  (1  Sim.  b 
Stu.  R.  190),  by  Sir  John  Leach,  in  regard  to  riparian  proprie- 
tors, and  his  opinion  has  since  been  deliberately  adopted  by  the 
King's  Bench.*  "  Prima  fade,  (says  that  learned  judge), 
the  proprietor  of  each  bank  of  a  stream  is  the  proprietor  of  half 
the  land  covered  by  the  stream  ;  but  there  is  no  property  in  the 
water.  Every  proprietor  has  an  equal  right  to  use  the  water, 
which  flows  in  the  stream  ;  and,  consequently,  no  proprietor  can 
have  the  right  to  use  the  water  to  the  prejudice  of  any  other 
proprietor,  without  the  consent  of  the  other  proprietors,  wbo 
may  be  aflfected  by  his  operations,  no  proprietor  can  either  di- 
minish the  quantity  of  water,  which  would  otherwise  descend 
to  the  proprietors  below,  nor  throw  the  water  back  upon  the 
proprietors  above.  Every  proprietor,  who  claims  a  right,  either 
to  throw  the  water  back  above,  or  to  diminish  the  quantity  of 


^  See  2  Story  on  Equity  Jurisp.  ^  926,  ^  927,  §  928,  and  the  cases 
there  cited;  Jerome  v.  Rom,  7  John.  Ch.  R.  315 ;  Vctn  Bergen  v.  Van 
Bergen,  3  John.  Ch.  R.  282 ;  J^ewburgh  Turnpike  Co.  y.  MUler,  5  John. 
Ch.  R.  101 ;  Gardner  v.  FiUage  ofJ^ewburgh,  2  John.  Ch.  R.  162. 

'  Jtfitfon  V.  Hia,  3  Bam.  &  Adolph.  R.  304 ;  6.  C.  5  Barn.  &  Adolpb. 
R.  1.    See  also  Bealey  v.  Shaw,  6  East  R.  208. 
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water,  which  is  to  descend  below,  must,  in  order  to  mamtain 
bis  claim,  either  prove  an  actual  grant  or  license  from  the  pro- 
prietors  affected  by  his  operations,  or  must  prove  an  uninterrupt- 
ed enjoyment  of  twenty  years,  which  term  of  twenty  years  is 
DOW  adopted  upon  a  principle  of  general  convenience,  as  afibrd- 
jDg  conclusive  presumption  of  a  grant."  The  same  doctrine 
was  fully  recognised  and  acted  upon  in  the  case  of  Tyler  v.  WU' 
Irmon,  (4  Mason  R.  397,  400,  401,  402) ;  and  also  in  the 
case  of  Bhmchard  v.  Bakery  (8  Greenl.  R.  253,  266).  In 
the  latter  case  the  learned  judge,  (Mr.  Justice  Weston),  who 
delivered  the  opinion  of  the  Court,  used  the  following  emphatic 
language  :  '^  The  right  to  the  use  of  a  stream  is  incident  or  ap- 
purtenant to  the  land  through  which  it  passes.  It  is  an  ancient 
and  well-establbhed  principle,  that  it  cannot  be  lawfully  divert- 
ed, unless  it  is  returned  again  to  its  accustomed  channel,  before 
it  passes  the  land  cvf  a  proprietor  below.  Running  water  is  not 
susceptible  of  an  appropriation,  which  will  justify  the  diversion 
or  unreasonable  detention  of  it.  The  proprietor  of  the  water- 
course has  a  right  to  avail  himself  of  its  momentum  as  a  power, 
which  may  be  turned  to  beneficial  purposes."  *  Mr.  Chancellor 
Kent  has  also  summed  up  the  same  doctrine,  with  his  usual  ac- 
curacy, in  the  brief,  but  pregnant,  text  of  his  Commentaries,  (3 
Kent's  Comm.  Lect.  42,  p.  439,  3d  edit.)  ;  and  I  scarcely 
know,  where  else  it  can  be  found  reduced  to  so  elegant  and  sat- 
isfactory a  formulary.  In  the  old  books,  the  doctrine  is  quaint- 
ly, though  clearly  stated ;  for  it  is  said,  that  a  water-course 
be^ns  ex  jure  naiura^  and  having  taken  a  certain  course  natu- 
rally, it  cannot  be  [lawfully]  diverted.  Aqua  currit,  et  debet 
airrere,  ut  currere  solebat* 


*  The  t»Be  of  Maacn  v.  HtU,  5  Bam.  &  Adolph.  R.  1,  contains  lan- 
guage of  an  exactly  similar  import,  used  by  Lord  Denman,  in  delivering 
the  opinion  of  the  Court  See  also  Gardner  v.  VUlage  ofATewburghf  3 
John.Ch.R.  162. 

'  Shurry  v.  PigoU,  3  Bulst.  R.  339 ;  S.  C.  Popham  R.  166. 
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The  6ame  principle  applies  to  the  owners  of  mills  on  a 
stream.  They  have  an  undoubted  right  to  the  flow  of  the  wa- 
ter, as  it  has  been  accustomed  of  right  .and  naturally  to  flow  to 
their  respective  mills.  The  proprietor  above  has  no  right  to 
divert,  or  unreasonably  to  retard  this  natural  flow  to  the  mills 
below ;  and  no  proprietor  below  has  a  right  to  retard  or  turn  it 
back  upon  the  mills  above,  to  the  prejudice  of  the  right  of  the 
proprietors  thereof.  This  is  clearly  established  by  the  authori- 
ties already  cited ;  the  only  distinction  between  them  being, 
that  the  right  of  a  riparian  proprietor  arises  by  mere  operation 
of  law,  as  an  incident  to  his  ownership  of  the  bank ;  and  that  of 
a  mill-owner,  as  an  incident  to  his  mill.  Bealey  v.  Shaw,  (6 
East  R.  208)  ;  Saunders  v.  Newman,  (1  B.  &  Aid.  R-  858) ; 
Mason  v.  Hill,  (3  B.  &  Adolph.  R.  304 ;  S.  C.  5  B.  8z;  Adolph. 
1)  ;  Blanchard  v.  Baker,  (8  Greenl.  R.  253,  268)  ;  and  Tykr 
V.  Wilkinson,  (4  Mason  R.  397,  400  to  405),  are  fully  in  point, 
Mr.  Chanceller  Kent,  in  his  Commentaries,  relies  on  the  same 
principles,  and  fully  supports  them  by  a  large  survey  of  tbe  au- 
thorities. (3  Kent  Comm.  Lect.  52,  p.  441  to  445,  3d  edit.) 

Now,  if  this  be  the  law  on  this  subject,  upon  what  ground 
can  the  defendants  insist  upon  a  diversion  of  the  natural  stream 
from  the  plaintiff's  mills,  as  it  has  been  of  right  accustomed  to 
flow  thereto  ?  First,  it  is  said,  that  there  is  no  perceptible  dam- 
age done  to  the  plaintiflb.  That  suggestion  has  been  already 
in  part  answered.  If  it  were  true,  it  could  not  authorize  a  di- 
version, because  it  impairs  the  right  of  the  plaintifis  to  the  full, 
natural  flow  of  the  stream ;  and  may  become  the  foundation  of 
an  adverse  right  in  the  defendants.  In  such  a  case,  actual  da- 
mage is  not  necessary  to  be  established  in  proof.  The  law 
presumes  it.  The  act  imports  damage  to  the  right,  if  damage 
be  necessary.  Such  a  case  is  wholly  distinguishable  from  a 
mere  fugitive,  temporary  trespass,  by  diverting  or  withdrawing 
the  water  a  short  period,  without  damage,  and  without  any  pre- 
tence of  right.     In  such  a  case  the  wrong,  if  there  be  no  sensi- 
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ble  damage  and  it  be  transient  in  its  nature  and  cbaracter,  as  it 
does  not  touch  the  right,  may  possibly  (for  I  give  no  opinion 
upon  such  a  case),  be  without  redress  at  law  ;  and  certainly  it 
would  found  no  ground  for  the  interposition  of  a  Court  of  Equi-^ 
ty  by  way  of  injunction. 

But  I  confess  myself  wholly  unable  to  comprehend,  how  it 
can  be  assumed  in  a  case,  like  the  present,  that  there  is  not  and 
cannot  be  an  actual  damage  to  the  right  of  the  plaintifis.  What 
is  that  right  ?  It  is  the  right  of  having  the  water  flow  in  its  na- 
tural current  at  all  times  of  the  year  to  the  plaintiff's  mills. 
Mow,  the  value  of  the  mill  privileges  must  essentially  depend, 
not  merely  upon  the  velocity  of  the  stream,  but  upon  the  head 
of  water,  which  is  permanently  maintained.  The  necessary  re- 
sult of  lowering  the  head  of  water  permanently,  would  seem, 
therefore,  to  be  a  direct  diminution  of  the  value  of  the  privi- 
leges.    And  if  so,  to  that  extent  it  must  be  an  actual  damage. 

Ao[ain ;  It  is  said,  that  the  defendants  are  mill-owners  on  the 
lower  dam,  and  are  entitled,  as  such,  to  their  proportion  of  the 
water  of  the  stream  in  its  natural  flow.  Certainly  they  are. 
But  where  are  they  so  entitled  to  take  and  use  it  ?  At  the 
lower  dam  ;  for  there  is  the  place,  where  their  right  attaches, 
and  not  at  any  place  higher  up  the  stream.  Suppose,  they  are 
entitled  to  use,  for  their  own  mills  on  the  lower  dam,  half  the 
water,  which  descends  to  it,  what  ground  is  there  to  say,  that 
tbey  have  a  right  to  draw  off  that  half  at  the  head  of  the  mill- 
pond  ?  Suppose,  the  head  of  water  at  the  lower  dam  in  ordina- 
ry times  is  two  feet  high,  is  it  not  obvious,  that  by  withdrawing 
at  the  bead  of  the  pond  one  half  of  the  water,  the  water  at 
the  dam  must  be  proportionally  lowered  ?  It  makes  no  differ- 
ence, that  the  defendants  insist  upon  drawing  off  only  one  fourth 
of  what,  they  insist,  they  are  entitled  to ;  for,  pro  taniOy  it  will 
operate  in  the  same  manner ;  and  if  they  have  a  right  to  draw  off 
to  the  extent  of  one  fourth  of  their  privilege,  they  have  an  equal 
right  to  draw  off  to  the  full  extent  of  it.    The  privilege,  attach- 
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ed  to  the  foills  of  the  plaintiff,  is  not  the  privilege  of  using  half, 
or  any  other  proportion  merely,  of  the  water  in  the  stream,  but 
of  having  the  whole  stream,  undiminished  in  its  natural  flow, 
come  to  the  lower  dam  with  its  full  power,  and  there  to  use  bis 
full  share  of  the  water  power.  The  plaintiff  has  a  title,  not  to 
a  half  or  other  proportion  of  the  water  in  the  pond,  but  is,  if 
one  may  so  say,  entitled  per  my  et  per  totU  to  his  proportion  of 
the  whole  bulk  of  the  stream,  undivided,  and  indivisible,  except 
at  the  lower  dam.  This  doctrine,  in  my  judgment,  irresistibly 
follows  from  the  general  principles  already  stated ;  and  what 
alone  would  be  decisive,  it  has  the  express  sanction  of  the 
Supreme  Court  of  Maine,  in  the  case  of  Blanchard  v.  Bakery 
(8  Greenl.  R.  253,  270).  The  Court  there  said,  in  reply  to 
the  suggestion,  that  the  owners  of  the  Eastern  shore  had  a  right 
to  half  the  water,  and  a  right  to  divert  it  to  that  extent ;  '^  It 
has  been  seen,  that  if  they  had  been  owners  of  both  sides,  they 
had  no  right  to  divert  the  water  without  again  returning  it  to  its 
original  channel,  [before  it  passed  the  lands  of  another  proprie- 
tor]. Besides;  it  was  impossible,  in  the  nature  of  things,  that 
they  could  take  it  from  their  side  only.  An  equal  portion  from 
the  plaintiff's  side  must  have  been  mingled  with  all,  that  was 
diverted." 

A  suggestion  has  also  been  made,  that  the  defendants  have 
fully  indemnified  the  plaintiff  from  any  injury,  and  in  truth  have 
conferred  a  benefit  on  him,  by  securing  the  water  by  means  of 
a  raised  dam,  higher  up  the  stream,  at  Sebago  Pond,  in  a  reser- 
voir, so  as  to  be  capable  of  affording  a  full  supply  in  the  stream 
in  the  dryest  seasons.  To  this  suggestion  several  answers  may 
be  given.  In  the  first  place,  the  plaintiff  is  no  party  to  the  con- 
tract for  raising  the  new  dam,  and  has  no  interest  therein  ;  and 
cannot,  as  a  matter  of  right,  insist  upon  its  being  kept  up,  or 
upon  any  advantage  to  be  derived  therefrom.  In  the  next 
place,  the  plaintiff  is  not  compellable  to  exchange  one  right  for 
another ;  or  to  part  with  a  present  interest  in  favor  of  the  de- 
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fendants  at  the  mere  electioD  of  the  latter.  Even  a  supposed 
benefit  cannot  be  forced  upon  him  against  his  will ;  and,  cer- 
tainly, there  is  no  pretence  to  say,  that,  in  point  of  law,  the  de- 
fendants have  any  right  to  substitute,  for  a  present  existing  right 
of  the  plaintiff's,  any  other,  which  they  may  deem  to  be  an 
equivalent.  The  private  property  of  one  man  cannot  be  taken 
by  another,  simply  because  he  can  substitute  an  equivalent 
benefit. 

Having  made  these  remarks,  upon  the  points  raised  in  the  ar- 
gument, the  subject,  at  least  so  far  as  it  is  at  present  open  for 
the  consideration  of  the  Court,  appears  to  me  to  be  exhausted. 
Whether,  consistently  with  this  opinion,  it  is  practicable  for  the 
defendants  successfully  to  establish  any  substantial  defence  to 
the  bill,  it  is  for  the  defendants,  and  not  for  the  Court,  to  con- 
sider. 

I  am  authorized  to  say,  that  the  District  Judge  concurs  in 
this  opinion.  Decree  accordingly. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


Jbprins  ^ittuit 


NEW    HAMPSHIRE,    MAT   TERM,    1838,   AT    PORTSMOUTH. 


n««^».  C  Hon.  JOSEPH  STORY,  Associate  Justice  of  the  Supreme  Court. 
BEFORE  ^  jj^^  MATTHEW  HARVEY,  District  Judge. 


United  States  v,  Pearson  Cogswell. 

In  an  account  of  the  Marshal  for  the  district  of  New  Hampshire  against 
the  United  States,  an  item  of  two  dollars  was  allowed  for  the  service  of  each 
venire  on  the  Town  Clerks ;  also,  an  item  for  rent  paid  for  an  office,  for  the 
Clerk  of  the  Courts  of  the  United  States ;  with  interest  on  both  these  items. 
The  Court  disallowed  certain  items,  being  the  expenses  incurred  by  the 
Marshal,  for  the  purpose  of  establishing  and  settling  his  accounts  with  the 
Goyemment ;  also,  a  charge  for  constructive  travel  and  attendance  at  the 
Monthly  Rules,  held  in  the  Clerk's  office. 

Quiere ;  how  it  would  be,  where  the  Marshal  actually  travelled  and  at- 
tended at  the  Rules. 

Debt  on  the  official  bond  of  the  defendant,  Pearson  Cogswell,  late 
Marshal  of  New  Hampshire.  The  defendant  prayed  oyer  of  the 
condition  of  the  bond,  which  latter  was  as  follows : — *^  The  con- 
dition of  the  above-written  obligation  is  such  ;  that,  whereas  the 
above  bounden  Pearson  Cogswell,  is  appointed  Marshal  of  the 
United  States,  within  and  for  the  district  of  New  Hampshire,  for 
the  term  of  four  years,  fix>m  and  after  the  fifteenth  day  of  March, 
eighteen  hundred  and  thirty  two.     Now  if  the  said  Cogswell, 
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shall  well  and  truly^  faithfully  and  impartially,  execute  the  duties 
of  the  said  office,  so  that  the  United  States,  or  any  person,  shall 
not  come  to  any  damage  on  account  of  the  proceedings  of  the 
said  Cogswell,  in  his  said  official  capacity,  as  Marshal,  then  the 
above-written  obligation  to  be  void,  otherwise  to  remain  in  full 
force." 

The  defendant  then  pleaded,  that  he  ought  not  to  be  charged, 
SzrC,  because,  he  says,  "  That  at  the  time  of  the  commence- 
ment of  this  action,  there  was  due  and  owing,  from  the  said 
Cogswell,  to  the  plaintiff,  by  virtue  of  said  writing  obligatory, 
according  to  the  decision  of  the  accounting  officers  of  the  treas- 
vaj  of  the  United  States,  aforesaid,  the  sum  of  five  hundred 
sixty  dollars  and  fifty-seven  cents,  and  no  more,  and  that  the 
said  United  States,  at  the  commencement  of  this  action,  was 
and  still  IS  indebted  to  the  said  Cogswell,  in  a  much  larger  sum 
of  money,  than  the  money  so  due  and  owing  from  the  said 
Cogswell,  to  the  said  United  States,  by  virtue  of  the  said  writing 
obligatory,  and  the  condition  thereof,  to  wit,  in  the  sum  of  four 
thousand  one  hundred  forty-eight  dollars  twenty  cents,  for  ser- 
vices done  and  performed  by  him,  the  said  Cogswell,  in  his  said 
office  of  Marshal  as  aforesaid,  to  and  for  the  said  United  States, 
and  for  moneys  paid,  laid  out  and  expended  by  him,  the  said 
Cogswell,  to  and  for  the  said  'United  States,  by  the  request, 
order  and  direction  of  the  said  United  States,  or  the  proper 
officers  thereof,  to  wit,  at  Portsmouth  aforesaid,  on  the  day  last 
aforesaid,  out  of  which  said  sum  of  four  thousand  one  hundred 
forty-eight  dollars  and  twenty  cents,  the  said  Cogswell  is  ready 
and  willing,  and  hereby  offers  to  set  off  and  allow  to  the  plain- 
tiff, so  much  money  as  will  be  sufficient  to  satisfy  all  the  money 
due  by  virtue  of  the  said  writing  obligatory,  and  condition,  and 
all  damages  sustained  by  occasion  of  detaining  the  same," 

To  this  plea,  the  United  States  by  their  attorney,  replied, 
that  they  ought  not  to  be  precluded  from  having  and  maintaining 
their  action  against  the  said  Cogswell,  because  they  were  not 
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nor  are  indebted  to  the  said  Cogswell,  in  manner  and  form  as 
he  hath  alleged.     And  upon  this  replication),  issue  was  joined. 

At  the  trial,  the  only  questions  which  arose  were  upon  the 
set  off  claimed  by  the  defendant,  a  particular  account  of  the 
items  whereof,  was  filed  in  the  cause,  and  was  laid  before  the 
jury.  (1)  One  item  was  for  the  service  of  sundry  venires  on 
the  Town  Clerks  of  the  several  towns,  from  which  the  Mar- 
shal (the  defendant),  was  by  the  grand  venireSy  (so  called), 
directed  to  him  by  the  Circuit  Court,  from  time  to  time  required 
to  cause  the  grand  and  petit  jurymen  to  be  drawn  from  the  jury 
boxes  of  those  towns,  to  attend  the  Circuit  Courts.  (2)  Another 
item  was  for  the  travel  and  attendance  of  the  defendant,  as 
Marshal,  at  the  Monthly  Rules,  held  in  the  clerk's  office. 
(3)  Another  was  the  payment  of  office  rent,  for  the  use  of  an 
office  for  the  clerk  of  the  District  and  Circuit  Court.  (4)  Anoth- 
er item  was  for  the  expenses  of  certain  copies  of  papers  from 
the  clerk's  office,  as  vouchers,  to  enable  the  defendant  to  settle 
bis  accounts,  at  the  treasury  in  Washington.  (5)  Another  item 
was  his  the  defendant's  expenses  to  Washington,  to  settle  his 
accounts  at  the  treasury.  On  all  three  items  the  defendant 
claimed  interest,  from  the  time  when  they  respectively  became 
due.  All  these  claims  were  presented  to,  and  rejected  by  the 
treasury  department. 

The  cause,  at  the  trial,  was  argued  by  E.  Cutis,  for  the  de- 
fendant, and  by  Hale,  District  Attorney,  for  the  United  States. 

Story  J.  The  first  item,  depends  upon  the  construction  of 
the  first  section  of  the  Act  of  1799,  ch.  125,  ^  1,  by  which  it 
is  provided,  that  the  compensation  of  the  Marshals  of  the  Dis- 
tricts of  the  United  States,  shall  (among  other  things),  be  "for 
summoning  each  grand  and  other  jury,  four  dollars  ;  provided, 
that  in  no  case  shall  the  fees,  for  summoning  jurors  to  any  one 
Court,  exceed  fifty  dollars ;  and,  in  those  states,  where  jurors 
by  the  laws  of  the  State,  are  drawn  by  constables,  or  other 
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officers  of  corporate  towns  or  places,  by  lot,  the  Marshal  shall 
receive,  for  the  use  of  the  officers,  employed  in  summoning  the 
jurors,  and  returning  the  venire^  the  sum  of  two  dollars,  and  for 
his  own  trouble^  in  distributing  the  ventre,  two  dollars."  Now, 
the  latter  part  of  this  proviso,  applies  directly  to  the  mode  of 
drawing  jurors  in  the  District  of  New  Hampshire,  according  to 
the  State  h^^y  which  have  been  adopted  by  the  act  of  Congress, 
of  the  13th  of  May,  1800,  ch.  61.  By  the  state  laws,  jurors 
are  to  be  drawn  from  the  jury  boxes  of  the  town  by  lot,  at  a 
meeting  to  be  called  for  that  purpose,  in  the  presence  of  the 
official  functionaries  of  the  town.  The  respective  ventres  for 
jurors  from  each  town,  are  to  be  served  on  the  town  clerk.  And 
by  the  practice  of  the  Courts  of  the  United  States,  a  grand  or 
general  venire,  is  addressed  to  the  Marshal,  to  serve  the  proper 
subordinate  venires  on  the  respective  clerks  of  the  towns.  The 
item,  now  claimed  by  the  defendant,  and  controverted  by  the 
United  States,  is  for  the  service  of  these  venires  on  the  town 
clerks.  Upon  this  statement,  it  seems  difficult  to  find  any  real 
ground  for  controversy.  The  statute  seems  to  us  to  provide- 
directly  for  the  very  case ;  and,  therefore,  we  are  of  opinion, 
that  the  claim  ought  to  be  allowed. 

The  next  item,  is  for  rent  paid  for  an  office  for  the  clerk  of 
the  courts  of  the  United  States.  This  seems  to  us,  a  just  charge 
against  the  United  States,  as  an  incidental  expenditure,  connected 
with  the  holding  of  the  Courts  of  the  United  Stales,  and  the 
due  administration  of  justice. 

The  next  item,  is  for  travel  and  attendance  at  the  Monthly 
Rules,  held  in  the  clerk's  office,  under  the  rules  of  the  Supreme 
Court  of  the  United  States,  passed  at  February  Term,  1822. 
It  is  admitted,  that  the  defendant,  as  Marshal,  did  not,  in  fact, 
either  travel  to,  or  attend  these  Rules  at  the  clerk's  office  ;  and, 
therefore,  his  claim  is  for  a  constructive  right,  or  a  constructive 
travel  and  attendance,  at  the  Rules.  But  we  are  of  opinion, 
that  this  charge,  whatever  might  be  its  validity,  if  the  Marshal 
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had  actually  travelled  and  attended  at  these  Rules,  is,  under  the 
circumstances,  wholly  inadmissible.  To  justify  the  charge,  an 
actual  travel  and  attendance  are,  in  our  judgment,  indispensable. 

The  remaining  items  require  no  commentary.  They  are  the 
mere  personal  expenses  of  the  Marshal,  incurred  by  him  for  the 
purpose  of  establishing,  and  settling  his  accounts  against  the 
government.  They  may,  for  aught  we  know,  constitute  a  very 
sound  claim  upon  the  abstract  justice  and  equity  of  the  govern- 
ment, but  they  are  not  such,  as  can  be  taken  notice  of,  or  en- 
forced by  courts  of  justice. 

Of  course,  upon  these  items,  which  are  allowed  by  the  Court, 
the  defendant  has  a  fair  title  to  interest.  This,  indeed,  is  not 
objected  to  on  the  part  of  the  government. 

Mem.  Upon  this  intimation  of  the  opinion  of  the  Court,  a 
verdict  was  taken  for  the  defendant,  subject  to  the  final  audit 
of  the  account,  upon  a  reference  to  the  clerk  of  the  Court,  as 
an  auditor. 
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United  States  v,  John  D.  Winn. 

Under  the  Act  of  Congreis,  of  1835,  ch.  40,  proyiding,  "  that  if  any  master 
or  other  officer,  dtc.,  ihall  from  malice,  hatred,  or  revenge,  and  without 
justifiable  cause,  beat,  wound,  or  imprison  any  one  or  more  of  the  crew,  &c.," 
he  shall  be  punished  by  fine,  dtc.  fieU,  that  the  word  crew  was  intended 
to  include  the  officers,  as  well  as  the  common  seamen,  and  that  a  master  was 
liable,  under  the  statute,  for  an  imprisonment  of  the  first  mate  of  his  ship. 

Wherever  in  a  statute,  the  words  master  and  crew  occur  in  connection  with 
each  other,  the  word  crew  embraces  all  the  officers,  as  well  as  the  common 


In  the  construction  of  penal  statutes,  the  proper  course  is  to  search  out  and 
follow  the  true  intent  of  the  legislature,  and  to  adopt  that  sense,  which  har- 
monizes best  with  the  context,  and  promotes  in  the  fullest  manner  the 
apparent  policy  and  objects  of  the  legislature. 

Inbictmxnt  against  the  defendant,  master  of  the  ship  Eliza, 
tar  having  from  malice,  hatred  and  revenge,  and  without  justifi- 
able cause,  on  the  high  seas,  beaten  and  imprisoned  one  John 
B.  Bassett,  one  of  the  crew  of  the  same  ship,  against  the  statute 
of  ad  of  March,  1835,  ch.  40,  ^  5.  Plea,  not  guilty. 
▼OL.  III.  27 
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At  the  trial,  the  facts  established  a  very  aggravated  imprison- 
ment of  John  B.  Bassett,  who  was  chief  officer  of  the  ship 
Eliza,  (of  which  the  defendant  was  master),  at  two  different 
times,  one  by  confinement  to  bis  state  room  for  five  or  six 
weeks,  and  another  for  three  months  at  the  Feegee  islands  and 
other  places  in  the  Pacific  Ocean.  At  the  trial,  Choate  and 
Lord  for  the  defendant,  contended,  that  an  imprisonment  by 
the  master  of  an  officer  of  the  ship,  was  not  within  the  pur- 
view of  the  act ;  and  that  by  crew  in  the  act  of  1835,  common 
mariners  or  seamen  only  were  intended,  in  contradistinction  to 
officers.  The  Court  ruled,  that  the  case,  if  proved  to  the  sat- 
isfaction of  the  jury  in  point  of  fact,  was  within  the  purview 
of  the  act  of  1835.  But,  at  the  same  time  suggested  to  the 
defendant's  counsel,  that  they  might  move  for  a  new  trial,  if 
upon  further  consideration,  the  objection  appeared  to  them 
worthy  of  the  more  deliberate  consideration  of  the  Court.  The 
jury  found  the  defendant  guilty. 

And  now  Choate  and  Lord  moved  for  a  new  trial  upon  the 
point  saved  at  the  trial.  They  contended,  that  the  act  of  1835 
provided  for  the  punishment  of  the  master  or  other  officer,  who 
should  beat,  wound,  or  imprison,  &c.,  any  one  or  more  of  the 
crew,  thereby  making  a  distinction  between  the  "  master,"  "  other 
officers,"  and  ^^the  crew,"  and  not  contemplating  a  case  like  the 
present,  where  the  "  master"  was  charged  with  imprisoning  one 
of  the  officers.  The  act  was  intended  merely  for  the  protection 
of  the  crew  from  an  abuse  of  power  by  those  placed  over  them. 

Mills,  District  Attorney,  for  the  United  States. 

Stort  J.  The  words  of  the  third  section  of  the  statute  of 
1835,  ch.  40,  [ch.  313]  are  as  follows  ; — <^  That  if  any  master 
or  other  officer  of  any  American  ship  or  vessel  on  the  high  seas, 
or  on  any  other  waters  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States,  shall,  from  malice,  hatred,  or  re- 
venge, and  without  justifiable  cause,  beat,  wound,  or  imprison 
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any  ooe  or  more  of  the  crew  of  such  ship  or  vessel,  or  withhold 
from  them  suitable  food  and  Dourishment,  or  iqflict  upon  them^ 
any  cruel  or  unusual  punishment,  every  such  person  so  offend- 
4ing,  afaaU,  oo  conviction  thereof,  be  punished  by  fine  not  ex- 
ceeding, &c.,  or  by  imprisonment,  not  exceeding,  &(c.,  or  by 
both,  according  to  the  nature  and  aggravation  of  the  offence." 
And  the  question  now  presented  for  the  consideration  of  the 
Court  is,  whether  the  offence,  when  committed  by  the  master 
upon  the  chief  or  other  officer  of  the  ship,  is  an  o&nce  within 
the  purview  and  intent  of  the  statute.  In  other  words,  is  the 
word  *^  crew  "  in  the  section  used  in  contradistinction  to  officers 
of  the  ship,  and  so  including  the  common  seamen  or  mariners 
only;  or  does  the  word  <'crew,"  in  the  sense  of  the  statute, 
embrace  all  the  officers,  except  the  master,  as  well  as  the  com* 
iDon  mariners. 

Now,  I  do  not  think  any  thing  material  in'  the  construction  of 
thb  statute  can  turn  upon  the  rule  so  ably  and  strenuously  ex- 
pounded at  the  bar,  that  penal  statutes  are  to  be  construed  strictly. 
I  agree  to  that  rule  in  its  tiiie  and  sober  sense ;  and  that  is, 
that  penal  statutes  are  not  to  be  enlarged  by  implication,  or  ex- 
tended to  cases  not  obviously  within  their  words  and  purport. 
But  where  the  words  are  general,  and  include  various  classes  of 
persons,  I  know  of  no  authority,  which  would  justify  the  Court 
in  restricting  them  to  one  class,  or  in  giving  them  the  narrowest 
interpretation,  where  the  mischief  to  be  redressed  by  the  stat- 
ute is  equally  applicable  to  all  of  them.  And  where  a  word  is 
used  in  a  statute,,  which  has  various  known  significations,  I, 
know  of  no  rule,  that  requires  the  Court  to  adopt  one  in  prefer- 
ence to  another,  simply  because  it  is  more  restrained,  if  the 
objects  of  the  statute  equally  apply  to  the  largest  and  broadest 
sense  of  the  word.  In  short,  it  appears  to  me,  that  the  proper 
course  in  all  these  cases,  is  to  search  out  and  follow  the  true  in- 
tent of  the  legislature,  and  to  adopt  that  sense  of  the  words, 
which  harmonizes  best  with  the  context,  and  promotes  in  the 
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fullest  manner,  the  apparent  policy  and  objects  of  the  legisla- 
ture. I  adopt  on  this  subject,  tbe  doctrine  laid  down  in  the 
case  of  the  schooner  Industry  (1  Gallis.  R.  117),  and  which,  I 
am  (Persuaded,  is  in  perfect  consonance  with  the  general  au* 
thorities,  most  considered  and  most  relied  on  in'  cases  of  this 
sort.  This  Court  there  said ;  ^*  We  are  undoubtedly  bound  to 
construe  penal  statutes  strictly,  and  not  to  extend  them  beyond 
their  obvious  meaning  by  strained  inferences.  On  the  other 
hand,  we  are  bound  to  interpret  them  according  to  the  manifest 
import  of  the  words,  and  to  hold  all  cases,  which  are  within  the 
words,  and  the  mischiefs,  to  be  within  the  remedial  influence  of 
the  statute."  The  most  restricted  sense,  then,  is  nor,  as  a  mat- 
ter of  course,  to  be  adopted  as  the  true  sense  of  the  statute, 
unless  it  best  harmonizes  with  tbe  context,  and  stands  best  with 
the  words  and  with  the  misciiiefs  to  be  remedied  by  the  enact- 
ment. 

Now,  the  word  "  crew  "  has  several  well  known  significations. 
In  its  general  and  popular  sense,  it  is  equivalent  to  "  company." 
Thus,  for  example,  we  find  the  most  general  definition  of  it  laid 
down  in  Johnson's  Dictionary  to  be  '^  a  coiiipany  of  people  as- 
sociated for  any  purpose."  And  the  same  learned  lexicogra- 
pher adds,  that  when  spoken  with  reference  to  a  ship,  the  crew 
of  a  ship,  or  ship's  crew,  means  '^  the  company  of  a  ship," 
illustrating  it  by  a  verse  from  Dryden's  translation  of  the  JEneid ; 

''The  anchor  dropped,  his  crew  the  vessel  moor.'* 

.Falconer,  in  his  Marine  Dictionary  says;  *'  The  crew  of  a  ship 
{Equipage,  French),  comprehends  the  officers,  sailors,  seamen, 
marines,  ordinary  men,  servants  and  boys ;"  adding,  "  but  ex- 
clusive of  tbe  captains  and  lieutenants  in  the  French  service." 
Whether  this  definition,  so  far  as  is  applicable  to  the  French 
service,  is  correct  or  not,  it  is  not  necessary  to  decide,  though 
M.  Boulay  Paty,  in  his  vocabulary  annexed  to  his  edition  of 
Emerigon,  has  defined  equipage  somewhat  differently.     ^^Equi" 
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page  u  forme  de  tout  let  Hommee  cPun  Batimenty  portis  sur  un 
Registrey  que  Von  nomme  Role  (Tequipage.  Let  orders  $ont 
dengnU  tout  celui  d^  Etat  Major .^  ValiD,  after  giving  the  text 
of  the  Ordinance  of  the  Marine  (Li v.  2,  tit.  1,  du  capitaine,  art. 
5),  '^  Appartiendra  au  Maitre  de  faire  P Equipage  du  Vau* 
teaUy  de  choitir  et  huer  let  piloiey  contre-maitre,  maielott  et 
eompagnont"  in  his  commentary,  adds  ;  Cu  iermety  Maielott  et 
eowq^agnottty  emphyit  dant  cet  article  tont  tynonymet,  De  tout 
tempty  tuivant  let  ut  et  coutumet  de  la  mer,  let  maielott  ont  iti 
designee  tout  le  7U}m  de  compagnont  du  Maitre.'^*  In  this  sense 
it  is  nearly  equiralent  to  our  phrase  crew,  or  ship's  company.' 
Roccus  (De  Nav.  et  Naut.  n.  9.)  has  used  the  word,  NautOy 
in  the  same  general  sense.  Habet  [Navit]  etiam  nautaty  quod 
ttt  nomen  generahy  et  comprehendit  omnet  pertonaty  qua  in 
nan  deterviunty  et  faciunt  ilktm  navigare.  But  upon  a  ques- 
tion of  the  construction  of  our  own  laws,  little  light  can  be  de- 
iiTed  from  the  usages  of  language  in  foreign  nations. 

The  general  sense  of  the  word  <^  crew,"  being  then,  as  I 
think,  equiralent  to  ship's  company,  which,  it  can  scarcely  be 
doubted,  embraces  all  the  officers,  as  well  as  the  common  sea* 
men,  that  s^nse  ought  not  to  be  displaced,  unless  it  is  manifest, 
tliat  the  legislature  have  used  the  word  "  crew  "  in  a  more  re- 
strictiye  sense ;  and  th'is  must  be  ascertained,  either  from  the 
context,  or  from  the  object  to  be  accomplished  by  the  enact- 
ment. Now,  in  examining  our  laws  upon  maritime  subjects,  it 
will  be  found,  that  the  word  ''  crew  "  is  used  sometimes  in  the 
general  sense  above  stated,  and  sometimes  in  other  senses,  more 
limited  and  restrained.  It  is  sometimes  used  to  comprehend  all 
persons  composing  the  ship's  company,  including  the  master; 


1 S  Emerigoo  des  Aasur.  Par  Boulay  Paty,  ed.  1837, 2d  vol.  p.  683. 

*  1  Valin.  Comm.  386. 

'  See  also  Pothier  on  Marit.  Gonuracts,  by  Cusbing,  n.  163,  p.  96, 89. 
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sometimes  to  comprehend  the  officers  and  common  seamen, 
excluding  the  master ;  and  sometimes  to  comprehend  the  com- 
mon seamen  only,  excluding  the  master  and  officers.  But  in 
these  two  last  classes,  I  think,  upon  close  examination,  it  will 
be  found,  that  the  context  always  contains  language^  which 
explains  and  limits  the  general  to  the  particular  sense. 

There  are  various  acts  of  Congress  in  which  the  words 
'^  crew  "  and  '^  ship's  company  "  are  used  as  equivalent  to  each 
other.  In  the  ninth  section  of  the  act  of  1790,  ch.  56,  [29] 
requiring  a  certain  quantity  of  provisions  to  be  put  on  board  for 
every  person  in  a  foreign  voyage,  the  word  ^'  crew  "  seems  used 
as  equivalent  to  ship's  company,  and  to  include  officers,  as  well 
as  common  seamen.'  The  act  of  1803,  ch.  62,  ^  ],  which 
requires  the  master  to  deliver  to  the  collector  a  list  and  ^^  de- 
scription of  the  persons  composing  his  ship's  company,  to  which 
list  the  oath  or  affirmation  of  the  master  shall  be  annexed,  that 
the  list  contains  the  names  of  his  crew,"  &c.,  fee,  it  is  plain, 
that  crew  and  ship's  company  are  used  as  equivalent;  and  the 
forms  of  the  list  prescribed  by  the  Treasury  Department,  shows, 
that  all  the  officers  are  included,  as  a  part  of  the  ship's  company 
or  crew.'  In  the  salvage  act  of  1800,  cb.  14,  ^  4,  the  distri- 
bution of  the  salvage  in  cases  of  recapture  is  to  be  among  the 
commanders,  officers  and  crew,  of  public  armed  vessels ;  and  in 
case  of  private  armed  vessels,  ''  among  the  owners  and  com- 
pany," which  manifestly  includes  the  master,  officers,  and  com- 
mon seamen,  or  the  whole  ship's  company. 

In  the  Piracy  Act  of  1819,  ch.  200,  the  first  section,  in  pro- 
viding for  the  employment  of  the  public  ships  of  the  United 
States,  '^  in  protecting  merchant  vessels  of  the  United  States 
and  their  crews  from  piratical  aggressions  and  depredations," 


>  See  also  Passenger  act  of  1819,  ch.  170,  §  3. 
'  See  also  act  of  1813,  ch.  184,  §  3. 
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manifestly  includes  the  master  and  officers,  as  well  as  common 
seamen,  in  the  descriptive  word, "  crew."  The  second  section  of 
the  same  act  uses  the  word,  "  crew,"  in  the  same  comprehensive 
sense,  as  applicable  to  the  persons  belonging  to  the  piratical 
vessel.  On  the  other  hand,  the  third  section  speaks  of  the 
''commander  and  crew  of  every  merchant  vessel,"  and  au- 
thorizes them  to  oppose  and  defend  themselves  against  any  pi- 
ratical aggression,  in  which  the  word,  "  crew,"  as  clearly  compre- 
hends all  the  officers  and  common  seamen.  In'  the  Piracy  Act 
of  1820,  ch.  113,  '^^  3,  4  and  5,  the  words  "crew,"  and 
"  ship's  company"  are  used  as  exact  equivalents  ;  "  If  any  per- 
son, being  of  the  crew  or  ship's  company  of  any  piratical  ship 
or  vessel,  shall  land,"  &c.  &c. ;  and  ''  if  any  citizen,  &c.,  being 
of  the  crew  or  ship's  company  of  any  ship  or  vessel,  &c.,  shall 
land,"  &c. ;  where  the  word  manifestly  comprehends  the  mas- 
ter, officers  and  common  seamen.  In  the  Act  of  1792,  ch.  24, 
^  8,  respecting  the  discharge  of  the  crew  of  the  vessel  in  a 
foreign  country,  it  is  provided  that  ''the  master,  unless  the 
crew  are  liable  by  their  contract  to  be  discharged,  there  or  do 
consent,  shall  send  them  back."  Here  the  word  **  crew"  em- 
braces officers,  as  contradistinguished  from  the  master.  And, 
generally,  it  may  be  stated,  that  wherever  in  a  statute  the  words 
roaster  and  crew  occur,  in  connection  with  each  other,  the  word 
crew  embraces  all  the  officers,  as  well  as  the  common  seamen.* 
On  the  other  hand,  in  the  Act  of  1817,  ch.  204,  ^  3,  pro- 
viding, that  bounties  in  the  fisheries  shall  be  to  such  vessels  only 
where  "  the  officers  and  three-fourths  of  the  crew"  shall  be 
citizens,  the  word  crew  is  used  as  applicable  to  the  common 
seamen  or  fishermen  only.  So,  in  the  act  of  1790,  ch.  56,  ^  3, 
where  it  is  provided  "  that  if  the  mate  or  first  officer  under  the 
master,  and  the  majority  of  the  crew  of  any  ship  or  vessel,"  &c. 
shall  discover  the  vessel  to  be  leaky,  &c.  they  may  require  the 

'  See  Abbott  on  Shipp.  P.  2,  cb.  1,  ^  5,  pp.  87, 88. 
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ressel  to  proceed  to  some  convenient  port  to  examine  her  state, 
the  same  constnictioo  must  prevail ;  or  rather,  the  word  '^  crew '' 
there  comprehends  all  the  officers,  except  the  mate  or  chief 
officer,  as  well  as  the  common  seamen. 

The  result  of  this  examination  of  some  of  the  leading  provi- 
sions of  our  own  statutes  upon  similar  subjects  shows,  that  the 
word  crew  is  ordinarilj  used  as  equivalent  to  ship's  company, 
and  that  whenever  it  is  not  intended  to  embrace  the  officers, 
the  context  manifestly  excludes  them,  by  enumerating  them,  as 
contradistinguished  from  the  rest  of  the  crew. 

But,  passing  from  the  consideration  of  other  statutes,  let  us 
now  proceed  to  the  examination  of  that  of  1835,  ch.  40,  upon 
which  our  judgment  roust  finally  turn.  The  first  section  pro- 
vides, "  that  if  one  or  more  of  the  crew  of  an  American  ship  or 
vessel,  on  the  high  seas,  &c.,  shall  unlawfully,  be,  usurp  the 
command  of  such  ship  or  vessel,  from  the  master  or  other  law- 
ful commanding  officer  thereof,  &c.  &c.,  every  such  person, 
&c.,  shall,  on  conviction,"  8cc.,  be  punished  as  provided  for  in 
the  act.  Now,  it  seems  to  me,  that  every  other  c^cer  of  the 
ship,  except  the  master  or  commanding  officer,  is,  and  ought  to 
be  deemed  within  the  purview  of  the  act,  as  one  of  the  crew« 
He  may  commit  the  offence  of  usurping  the  command  of  the  ves- 
sel, as  well  as  a  common  seaman ;  and  the  mischief  is  the  same, 
as  in  the  case  of  a  common  seaman  ;  and  he  is  one  of  the  crew 
or  ship's  company,  in  the  sense  of  the  general  maritime  law. 
Why  then  should  not  the  section  be  construed  to  embrace  all 
cases  within  the  words,  and  within  the  mischiefs  ?  Why  should 
we  resort  to  the  narrowest  possible  sense  of  the  words,  instead 
of  the  general  sense,  if  there  is  the  same  mischief  in  each  case 
to  be  suppressed,  and  the  same  public  policy  in  the  protection 
of  the  commercial  interests  of  the  country  ? 

The  second  section  admits  of  similar  considerations.  It  pro- 
vides, that  "  if  any  one  or  more  of  the  crew  of  an  American  ship, 
or  vessel,  on  the  high  seas,  Sec,  shall  endeavor  to  make  a 
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revolt,"  ScCy  he  shall  be  punished,  as  stated  in  the  act.  Why  is 
not  an  officer,  not  being  the  commanding  officer,  to  be  deemed 
within  the  purview  of  the  section?  The  offence  would  be 
even  more  reprehensible,  when  committed  by  a  subordinate  offi- 
cer than  by  a  common  mariner.  So  far  from  there  being  any 
public  or  presumed  policy  in  exempting  such  an  officer  from 
the  reach  of  the  penalties  of  the  section,  there  would  seem  to 
be  a  very  strong  ground  for  holding  him  within  it.  Why  then 
should  the  general  import  of  the  word  ^^  crew  "  be  restricted 
in  his  favor  ? 

When  we  come  to  the  third  section,  the  language  is  some- 
what varied.  It  provides, ''  that  if  any  master,  or  other  officer, 
of  an  American  ship,  or  vessel,  on  the  high  seas,  &;c.,  shall, 
from  malice,  hatred,  or  revenge,  and  without  justifiable  cause, 
beat,  wound,  or  imprison  any  one  or  more  of  the  crew  of  such 
ship  or  vessel,  or  withhold  from  them  suitable  food  and  nourish- 
ment, or  shall  ipflict  upon  them  any  cruel  and  unusual  punish- 
ment." Now,  the  plain  object  of  this  section  is  not  to  punish 
every  offence  of  the  like  nature  committed  by  any  person,  be- 
longing to  or  on  board  of  the  vessel,  when  committed  upon  any 
other  person,  belonging  to  or  on  board  of  the  same  vessel.  The 
offence  can  be  committed  only  by  the  master,  or  an  officer  of 
the  ship  ;  and  it  must  be  committed  upon  some  person,  belong- 
ing to  the  ship,  and  of  the  crew  of  the  ship.  Hence,  the  like 
offence,  when  committed  by  any  one  of  the  crew,  not  being  an 
officer,  or  by  a  passenger  or  a  stranger  on  board,  is  not  punish- 
able by  the  act.  And  so,  on  the  other  hand,  the  offence,  when 
committed  by  the  master  or  other  officer  of  the  ship,  upon  any 
person  on  board,  not  of  the  crew,  as,  upon  a  passenger,  or  a 
stranger,  is  also  not  within  the  reach  of  the  act.  It  was,  mani- 
festly, then,  the  intention  of  the  act  to  punish  only  such  offences, 
as  were  committed  by  persons  standing  in  a  particular  relation 
to  each  other  on  board.  There  is  also  some  reason  to  infer, 
tiiBt  the  object  of  the  section  was  confined  to  the  offence,  when 
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committed  by  a  superior  upon  some  person,  who  stood  in  rela** 
tion  to  bim  in  the  character  of  a  subordinate,  or  in  a  subordinate 
station.  The  consideration,  that  the  acts  enumerated  are  re- 
quired to  be  done  by  officers  from  malice,  hatred,  or  revenge, 
and  without  justifiable  cause  ;  that  some  of  them,  at  least,  are 
of  a  nature  properly  within  the  functions  of  a  superior  officer 
on  board,  and  might  be  exercised  officially  for  a  justifiable 
cause,  such  as  imprisonment,  withholding  suitable  food  and 
nourishment,  and  inflicting  cruel  and  unusual  puo'tshments ;  and 
that  ordinarily  these  acts  could  not  be  done  on  board,  except  by 
the  instrumentality,  consent,  or  authority  of  the  superior  officer 
on  board  ;  these  circumstances,  I  say,  do  greatly  enhance  the 
presumption,  that  the  offence  could  be  committed  only  by  a 
superior  officer  upon  some  one  inferior  to  him.  In  this  view 
the  words  ''other  officer"  might  well  be  interpreted  to  mean 
commanding  officer,  sending  in  connection  with  the  word  mas- 
ter, so  as  to  import  an  officer  ejnsdem  generisy  pro  hac  mce^  If 
this  were  to  be  admitted  as  the  true  interpretation  of  the  section, 
then  the  word  "  cr-ew  "  would  naturally  embrace  all  tbe  ship's 
company,  except  the  master  or  commanding  officer  at  the  time 
of  the  offence. 

But  suppose  this  construction  not  to  be  entirely  free  fixNn 
doubt,  and  I  cannot  but  think  that  there  is  considerable  force  in 
it,  as  a  true  interpretation  of  the  legislative  intention,  from  the 
very  words  used  ;  let  us  proceed  to  consider  the  words  of  tbe 
section  in  other  aspects.  The  words  must  be  read  distributive- 
ly,  ''  If  any  master  shall  from  malice,  &;c.,  beat,  wound,  or 
imprison,"  &;c. ;  or  ''if  any  other  officer  shall,  from  malice, 
&c.,  beat,  wound,  or  imprison,"  &c.  Now,  if  tbe  first  clause 
only  had  been  in  the  section,  "  if  any  master,  shall,  from 
malice,  beat,  wound,  or  imprison,  any  one  or  nK>re  of  tbe  crew  of 
such  ship  or  vessel,"  I  confess  that  I  should  have  entertained  no 
doubt  that  the  word  "  crew  "  was  here  used  in  its  most  compre- 
hensive sense,  as  embracing  all  the  officers  under  tbe  master, 
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fts  well  as  the  common  seamen.  The  words,  master,  and  crew, 
in  such  a  connection,  naturally  embrace  all  persons  on  board 
constituting  the  ship's  company  ;  and  our  statutes,  (as  wc  have 
seen),  so  interpret  them.  Can  it  make  s^ny  difference  whatso- 
ever in  the  case,  that  the  words  "  other  officer "  are  added  ? 
They  only  extend  the  persons,  who  may  become  offenders  ;  but 
they  do  not  change  or  limit  the  persons,  against  whom  the 
ofience  may  be  committed.  The  word  *'  crew  "  ought  reason* 
ably,  (one  should  suppose),  to  receive  the  same  interpretation, 
whether  the  words  "  other  officer  "  are  in  or  out  of  the  statute. 
Now,  because  the  offence  must  be  committed  by  the  master,  or 
other  officer,  it  does  not  follow  in  reason,  that  it  may  not  be  com- 
mitted upon  another  officer  as  well  as  upon  a  common  seaman.' 
If  the  woid  "  crew,"  in  its  general  sense,  includes  officers,  as  well 
as  common  seamen,  there  does  not  seem  any  ground,  why  the 
interpretation  should  be  restricted  to  the  latter.  It  is  not  so 
common  for  a  master  or  other  officer  to  beat,  wound,  or  im- 
prison, another  officer,  as  to  beat,  wound,  or  imprison  a  common 
seaman.  But  the  act  is  not  the  less  reprehensible  in  the  for* 
mer  case,  than  in  the  latter.  Indeed,  it  is  justly  considered 
more  reprehensible;  for  it  goes  to  the  overthrow  of  all  authority 
and  discipline,  and  degrades  the  officers  in  the  eyes  of  the 
whole  body  of  seamen.  The  mischief  to  be  remedied,  then,  is,  to 
say  the  least,  equal ;  and  the  public  policy  the  same.  The  word 
"  crew,"  in  its  general,  appropriate,  and  even  popular  sense, 
covers  both  cases.  It  admits,  I  agree,  of  being  construed  in  a 
more  restrained  sense,  which  will  not,  however,  reach  the  whole 
mischief.  But  my  difficulty  is,  how  the  Court  is  to  presume, 
that  the  legislature  intended  the  more  restrained  sense,  when  the 
word  in  its  actual  connection  equally  admits  of  the  general  sense. 
The  argument  for  the  narrower  interpretation,  comes  to  this, 
that  the  words  "  master  and  other  officers  "  are  used  in  contra- 
distinction to  *'  crew  "  in  the  clause.  But  I  think,  that  they  are 
used  merely  as  descriptive  of  the  offenders,  and  that  the  word 
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"  crew  "  is  used,  not  in  contradistioction  to  ^*  officers,"  but  in  con«- 
tradistinction  to  other  persons,  who  might  be  on  board,  as  passen- 
gers, or  as  mere  strangers.  The  argument  reads  the  clause,  as  if 
it  were,  ^'  If  any  master  or  other  officer  shall  beat,  wound,  or  im- 
prison any  of  the  rest  of  the  crew,  or  any  others  of  the  crew,  not 
an  officer."  Now,  I  am  not  prepared  to  say,  that  this  is  the 
true  reading.  The  more  natural  construction  is, ''  If  any  mas- 
ter or  other  officer  shall  beat,  wound,  or  imprison  any  other  of 
the  crew,"  if  we  must  interpolate  a  word,  to  express  the  full 
sense. 

Upon  the  whole,  after  much  deliberation  upon  the  subject,  I 
adhere  to  the  construction  which  was  stated  to  the  jury  at  the 
trial.  1  think  the  word  "  crew,"  was  intended  to  include  the  offi- 
cers, as  well  as  the  common  seamen ;  and  that  the  section  uses 
the  word  as  equivalent  to  ship's  company.  In  this  view  it  is 
used  in  the  same  sense,  as  it  is  in  the  first  and  second  sections 
of  the  act ;  and  for  purposes  equally  important  to  the  due 
protection  of  all  engaged  in  the  maritime  service,  and  equally 
necessary  for  the  safety  and  security  of  the  voyage. 

Davis,  District  Judge,  concurred. 


Charles  Robinson 

V. 

The  Commonwealth  Insurance  Company. 

Potatoes  are  deemed  perishable  articles,  within  the  memorandum  of  a  policy 
of  insurance. 

Where  there  is  an  insurance  on  a  perishable  cargo,  there  can  be  no  recovery 
against  the  underwriters,  unless  in  a  case  of  the  total  loss  of  the  cargo,  by 
some  peril  insured  against ;  not  even  if  99  per  cent,  be  loft. 
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It  is  total  loss,  where  by  reason  of  the  perils  insured  against,  the  cargo  is  per- 
manently preFented  from  arriving  at  the  port  of  destination^ 

If  a  yessel  is  injured  during  her  voyage,  to  half  her  value,  and  no  other  vessel 
can  be  found  to  carry  on  the  cargo  to  her  port  of  destination,  or,  if  the  ves- 
sel, though  reparable,  cannot  be  repaired  within  a  reasonable  time,  and  be- 
fore the  cargo,  being  of  a  perishable  nature^,  will  be  irretrievably  destroyed 
by  the  delay  to  repair,  in  such  a  case  the  insured  may  abandon,  and  recover 
for  a  total  loss. 

With  regard  to  the  half  value,  the  rule  is,  that  the  vessel,  after  she  has  been 
repaired,  shall  be  of  double  the  value  of  the  cost  of  the  repairs,  without  any 
deduction  of  one  third  new  for  old ;  and,  that  the  deduction  of  one  third 
new  for  old,  is  solely  applicable  to  cases  of  partial  loss,  where  the  owner 
has  come  again  into  possession  of  the  vessel,  and  has  received  the  benefit 
of  the  repairs. 

The  clause  in  the  policy  ;  '^  that  the  insured  shall  not  have  the  right  to  aban- 
don the  vessel,  for  the  amount  of  damage  merely,  unless  the  amoant,  which 
the  insured  would  be  liable  to  pay,  under  an  adjustment  for  a  partial  loss, 
shall  exceed  half  the  amount  insured,"  is  solely  applicable  to  the  case  of  an 
insurance  on  the  ship,  and  has  nothing  to  do  with  an  insurance  on  cargo. 

The  master  has  authority  to  sell  the  ship  only  in  cases  of  eitreme  necessity ; 
but  tliis  necessity  is  not  physical,  but  moral,  amounting  to  a  strong  and 
vehement  exigency.  It  may  be  properly  determined,  by  considering,  wheth- 
er, under  like  circumstances,  a  sale  would  have  been  made  by  a  considerate 
owner,  for  his  own  interest  and  that  of  all  concerned. 

A  master  may  be  presumed,  in  ordering  the  sale  of  his  ship,  to  have  done  his 
duty  properly,  if  there  are  no  proofs  to  the  contrary. 

In  questions  of  a  commercial  and  general  nature,  the  courts  of  the  United 
States  are  not  positively  bound  by  the  decisions  of  the  State  Courts. 

J.  HIS  was  an  action  on  a  policy  of  insurance,  dated  on  the  16th 
of  January,  1837,  whereby  the  company  insured  for  the  plain- 
tiff, "  one  thousand  dollars,  on  property  on  board  the  schooner 
Pantaloon,  at  and  from  Portsmouth  to  Baltimore,  also  four  hun- 
dred dollars  more,  at  the  same  risk,  for  the  assured,"  at  one  per 
cent,  premium.  The  policy  contained  the  usual  clause  in  Bos- 
ton policies,  that  '^  the  insurers  shall  not  be  liable  for  any  partial 
loss,  on  hemp,  flax,  8lc,  &;c.  ;  nor  for  any  partial  loss,  on  salt, 
grain,  fish,  fruit,  hides,  skins,  or  other  goods,  that  are  esteemed 
perishable  in  their  own  nature,  unless  it  amount  to  seven  per 
cent,  on  the  whole  aggregate  value  of  such  articles,  and  happen 
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by  Stranding  ; "  &c.  &c.  The  breach,  alleged  in  the  declaration, 
was  a  total  loss  by  the  perils  of  the  seas.  Plea,  the  general 
issue. 

At  the  trial,  it  appeared  that  the  cargo  insured,  consisted 
principally  of  potatoes,  the  remaining  part  consisting  principally 
of  fish.  The  cargo  was  taken  on  board  in  January,  1837, 
and  the  schooner  sailed  on  the  voyage  in  the  same  month. 
On  her  passage,  she  encountered  a  very  severe  gale  of  wind, 
and  was  thrown  upon  her  beam  ends,  and  remained  so  for  several 
hours  ;  and  had  six  feet  of  water  in  her  hold,  and  lost  a  great 
part  of  her  sails  and  rigging,  and  spars.  She  was  afterwards 
righted,  and  encountered,  in  succession,  two  other  very  severe 
gales,  in  one  of  which  she  lost  her  compass  and  log  book  ;  and 
drifted  about,  for  some  time,  at  the  mercy  of  the  winds  and 
waves.  She  finally,  after  sixty-seven  days,  arrived  at  the  Island 
of  St.  Martin's,  in  the  West  Indies.  The  master  there  caused 
a  survey  to  be  had  upon  the  schooner,  and  in  pursuance  of  the 
recommendation  of  the  surveyors,  the  vessel  was  sold,  and  the 
voyage  was  broken  up.  When  the  schooner  arrived  at  St. 
Martins,  the  fish  was  totally  destroyed,  and  the  potatoes  were 
nearly  all  rotten,  or  so  much  injured  as  to  be  of  little  value ; 
and  the  whole  of  the  cargo  was  sold  for  a  very  small  sum,  being 
a  balance  only  of  about  thirty  dollars,  as  the  net  proceeds.  It 
was  in  proof,  that  there  was  but  one  other  vessel  in  the  port  of 
St.  Martin's,  capable  of  carrying  on  the  cargo  to  its  port  of  des- 
tination ;  and  that  vessel  had  a  cargo  on  board,  and  was  bound 
on  another  voyage.  There  was  also  evidence,  that  the  cargo 
was  in  such  a  state,  as  that  it  was  incapable  of  being  carried  to 
the  port  of  destination,  without  a  total  destruction  of  it  by  rot 
and  decay.  There  was  also  evidence,  that  while  the  potatoes 
were  taken  on  board  at  Portsmouth,  some  of  them  were  injured 
by  the  frost.  No  direct  evidence  was  ofifered,  of  the  extent  of 
the  injury  to  the  vessel,  or  of  the  costs  of  the  repairs  at  St. 
Martin's,  or  of  the  particulars  of  the  survey.    The  surveyors 
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were  Dot  examined  as  witnesses.  The  survey  was  offered  as 
evidence  by  the  plaintiff;  but  was  objected  to  by  the  defendants^ 
aod  was  ruled  out  by  the  court.  So  that  the  principal  evidence 
of  the  extent  of  the  injury,  and  of  the  costs  of  the  repairs,  was 
of  a  mere  circumstantial  nature,  from  th^  testimony  of  the 
master,  of  the  extent  of  the  injury,  and  the  fact  of  his  having 
sold  ibe  vessel.  The  vessel  was  nearly  new,  having  been  built 
in  1836. 

Choate  and  Sewall  for  the  defendants,  rested  the  defence 
upon  the  following  points.  (1)  That  potatoes  were  perishable 
goods,  within  the  clause  of  the  policy  ;  which  point  the  Court 
sustained,  and  held,  that  they  were  to  be  deemed  perishable. 
(2)  That  the  potatoes  were  injured  by  froat,  when  they  were 
taken  on  board  at  Portsmouth,  and  they  were,  therefore,  not 
iojured  or  destroyed  by  a  peril  insured  against.  (3)  That  the 
vessel  was  not  insured  to  one  half  her  value,  and  might  have 
been  repaired,  and  the  cargo  carried  to  Baltimore  ;  aod  that  in 
calculating  the  value,  there  should  be  a  deduction  of  one  third 
new  for  old.  (4)  That  unless  there  was  a  total  loss  of  the 
cargo  by  some  peril  insured  against,  or  the  cargo  in  its  damaged 
state  could  not  be  carried  on  to  Baltimore  in  the  same  vessel,  or 
io  another  vessel,  the  plaintiff  was  not  entitled  to  recover. 
(5)  That  there  was  no  sufficient  evidence  in  the  case,  that 
another  vessel  could  not  have  been  procured  to  carry  the  cargo 
to  Baltimore,  and  no  sufficient  proof  of  any  efforts  made  by  the 
master  to  procure  one. 

C.  Cr.  Ltoringy  for  the  plaintiff,  admitted,  that  potatoes  were 
perishable  goods,  within  the  meaning  of  the  clause  in  the  policy. 
But  be  contended,  that  the  damage  to  the  cargo,  was  solely 
attributable  to  the  perils  of  the  seas,  and  not  to  the  frost.  He 
also  contended,  that  the  voyage  was  broken  up  from  necessity, 
and  the  sale  of  the  vessel  was  justifiable  ;  and  that  the  plaintiff 
was  entitled  to  recover  for  a  total  loss  under  all  the  circum- 
stances. 
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Stort  J.  Id  summing  up  to  the  jury,  said ;  The  principle  of 
law  is  very  clear,  that  as  this  is  an  insurance  on  a  perishable 
cargo,  the  plaintiff  is  not  entitled  to  recover,  unless  there  has 
been  a  total  loss  of  the  cargo  by  some  peril  insured  against.  If 
the  schooner  had  aicived  at  the  port  of  destination,  with  the 
cargo  on  board,  physically  in  existence,  the  plaintiff  would  not 
have  been  entitled  to  recover,  however  great  the  damage  might 
have  been  by  a  peril  insured  against,  even  if  it  had  been  99 
per  cent.,  or  in  truth  even  if  the  cargo  had  there  been  of  no 
real  value.  This  seems  to  be  the  result  of  the  authorities ; 
although  it  is  certainly  pressing  the  principle  of  the  memo- 
randum clause  to  an  extreme.*  But  in  the  present  case,  the 
cargo  never  did  arrive  at  the  port  of  destination.  The  question 
then  is,  whether  there  has  been  a  total  loss  of  the  voyage  and 
a  non-arrival,  by  the  peril  of  the  seas.  Now,  the  underwriters 
undertake,  that  the  cargo  shall  be  capable  of  arriving  at  the  port 
of  destination,  notwithstanding  any  of  the  perils  insured  against. 
It  is,  therefore,  an  insurance  on  the  cargo  for  the  voyage  ;  and 
if,  by  reason  of  the  perils  insured  against,  the  cargo  is  perma- 
nently prevented  from  arriving  at  the  port  of  destination,  that 
constitutes  a  total  loss,  for  which  the  insured  is  entitled  to  re- 
cover, upon  a  policy  like  the  present.  If  the  vessel  during  the 
voyage,  is  injured  by  the  perils  of  the  seas  to  the  extent  of  half 
her  value,  and  no  other  vessel  can  be  procured  to  carry  on  the 
cargo  to  the  port  of  destination ;  or,  if  the  vessel,  though  repair- 
able, cannot  be  repaired  within  a  reasonable  time,  and  before 
the  cargo,  being  of  a  perishable  nature,  will  be  irretrievably 
destroyed  by  the  delay  to  repair ;  in  such  a  case,  the  insured  is 
entitled  to  abandon,  and  recover  for  a  total  loss.'    In  calculating 


*  See  Mca-cardier  v.  2^  Chesapeake  Insur,  Co,,  8  Cranch  R.  39 ;  Morean 
V.  The  Chesapeake  hts^ur.  Co.  1  Wheat.  R.  219;  Dyson  v.Rowcrqft,^ 
Bos.  &  Pull.  R.  474  ;  3  Kent  Comra.  298, 299, 3d  edit. 

*  Patapsco  Insur.  Co,  v.  SouthgaU,  5  Peters  R.  604. 
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the  half  value,  the  rule  laid  down  by  the  Supreme  Court  of  the 
United  States  is,  that  the  vessel,  after  she  has  been  repaired, 
must  be  of  double  the  value  of  the  costs  of  the  repairs,  without 
any  deduction  of  one  third  new  for  old  ;  and  that  the  deduc* 
tion  of  one  third  new  for  old,  is  not  to  be  made  in  cases  of  this 
nature ;  but  is  solely  applicable  to  cases  of  a  partial  loss,  where 
the  owner  has  come  again  into  possession  of  the  vessel,  and  has 
received  the  bene6t  of  the  repairs/  I  am  aware,  that  a  rule 
somewhat  different  has  been  laid  down  by  the  Supreme  Court 
of  Massachusetts,  for  whose  judgments  I  entertain  the  most 
unfeigned  respect.'  But  questions  of  a  commercial  and  general 
nature,  like  this,  are  not  deemed  by  the  courts  of  the  United 
States  to  be  matters  of  local  law,  in  which  the  courts  of  the 
United  States  are  positively  bound  by  the  decisions  of  the  State 
Courts.  They  are  deemed  questions  of  general  commercial 
jurisprudence,  in  which  every  court  is  at  liberty  to  follow  its  own 
opinion,  according  to  its  own  judgment  of  the  weight  of  authority 
and  principle.  On  the  present  occasion,  I  feel  myself  bound  to 
follow  the  doctrine  of  the  Supreme  Court  of  the  United  States, 
by  whose  judgment,  indeed,  I  am  bound ;  although,  even  as  a 
new  question,  I  have  no  hesitation  to  say,  that  I  entirely  concur 
in  that  judgment.  The  clause  in  the  policy,  "  That  the  insured 
shall  not  have  the  right  to  abandon  the  vessel  for  the  amount 
of  damage  merely,  unless  the  amount,  which  the  insured  would 
be  liable  to  pay  under  an  adjustment  for  a  partial  loss,  shall 
exceed  half  the  amount  insured,"  does  not  vary  the  principle ; 
for  it  is  solely  applicable  to  the  case  of  an  insurance  on  the  ship, 
and  has  nothing  to  do  with  an  insurance  on  cargo. 

The  questions,  then,  for  the  jury  to  decide  on  this  point,  are  ; 
(1)  whether  the  vessel  could  have  been  repaired  at  St.  Martin's 
at  all,  or  at  a  cost  not  exceeding  half  her  value,  after  the  repairs 
were  made  in  a  reasonable  time  to  carry  on  the  cargo  to  the 

>  Bradlie  v.  The  Man^artd  Insur.  Co.  12  Peters  R.  378. 
'  DebUns  v.  Ocean  Iruur.  Co.  16  Pick.  R.  303, 313. 
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port  of  destination..  (2)  Whether,  if  she  could  be  repaired  for 
less  than  the  half  value,  she  could  have  been  repaired  before 
the  cargo  would  have  been  so  deteriorated,  as  to  have  lost  all 
value,  or  to  have  been  totally  destroyed.  (3)  Whether,  if  the 
vessel  were  not  so  repairable,  another  vessel  could  have  been 
procured  to  carry  on  the  cargo  to  the  port  of  destination,  in  its 
then  damaged  state.  If  the  jury  should  find  all  these  points  in 
the  negative,  then  the  plaintiff  will  be  entitled  to  recover,  so 
far  as  this  question,  as  to  the  totality  of  the  loss  is  concerned. 
Otherwise,  be  will  not  be  entitled  to  recover  at  all  in  the 
present  case. 

In  regard  to  the  necessity  of  the  sale,  it  is  to  be  regretted, 
that  the  usual  evidence  in  these  cases,  the  survey,  and  the  tes- 
timony of  the  surveyors,  as  to  the  state  of  the  vessel,  and  the 
nature  and  extent  of  the  repairs,  and  the  expense  of  making 
the  repairs,  or  even  the  practicability  of  making  the  repairs,  are 
not  before  the  court.  It  is  certainly  unusual  for  the  assured  to 
go  to  a  trial,  without  the  production  of  such  documents  and 
proofs.  But  it  is  also  unusual  for  the  other  side  wholly  to  rely 
upon  the  mere  absence  of  such  documents  and  proofs,  and  to 
make  no  inquiries,  as  to  the  state  of  the  ship  and  the  other  facts, 
when  they  have  been  called  upon  to  cross-examine  witnesses, 
who  might  have  spoken  to  such  facts.  Still,  the  plaintiff,  not- 
withstanding the  deficiency  and  infirmity  of  the  direct  proofs  in 
these  particulars,  may  rely,  if  he  chooses  so  to  do,  upon  the  in- 
ferences, deducible  from  the  facts  positively  in  evidence,  as  to 
the  state  of  the  ship,  and  the  practicability,  and  the  costs  of  the 
repairs^  and  the  necessity  of  the  sale  ;  and  it  will  be  for  the  jury 
to  decide,  whether,  under  these  circumstances,  they  are  enabled 
to  arrive  at  a  satisfactory  conclusion,  as  to  the  facts,  and  as  to  the 
necessity  of  the  sale.  Now,  certainly,  the  master  has  an  autho- 
rity to  sell  only  in  cases  of  extreme  necessity,  not  indeed  of 
physical  necessity,  but  of  moral  necessity.  By  moral  neces- 
sity, I  understand,  not  an  overwhelmipg  and  irresistible  calamity 
or  force ;  but  a  strong  and  urgent,  and,  if  one  may  so  say,  a 
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vehement  exigency,  which  justifies  and  requires  the  sale  to  be 
made,  as  a  proper  matter  of  duty  to  the  owner,  to  prevent  a 
greater  sacrifice,  or  a  total  ruin  of  the  property.  In  short,  I 
know  not,  how  better  to  put  the  case  of  such  a  moral  necessity, 
than  to  say,  that  it  is  such  an  act  of  sale,  as  under  like  circum- 
stances, a  considerate  owner,  who  was  uninsured,  would  adopt 
for  his  own  true  interest,  and  that  of  all  concerned  in  the  voyage.' 
In  cases  of  a  sale  of  the  ship  by  the  master,  it  is  certainly  not 
sufficient,  that  he  has  acted  with  good  faith,  and  in  the  exercise 
of  a  fair  discretion ;  but  he  must  also  have  acted  under  the  pres- 
sure of  a  moral  necessity,  such  as  has  been  already  suggested. 
But  the  actual  conduct  of  the  master  is  certainly  an  ingredient 
to  be  taken  into  consideration,  in  connexion  with  the  other  cir- 
curostances,  in  order  to  ascertain  the  fact  of  the  necessity  of  the 
sale.  It  is  certainly  the  duty  of  the  master,  both  to  his  owner 
and  to  the  shippers,  to  repair  the  ship,  and  continue  the  voyage, 
if  it  can  be  done  at  a  reasonable  expense.  It  is  equally  his  duty 
not  to  sell  the  ship,  except  in  cases  of  necessity.  Now,  it  is  a 
general  principle  of  law,  that  every  man  is  presumed  to  do  his 
duty,  until  the  contrary  is  shown  ;  and,  a  fortiori,  this  doctrine 
applies  to  the  perilous  responsibility  of  a  master  in  ordering  a 
sale  of  his  ship.  This, presumption  ought  not,  indeed,  to  prevail 
in  the  absence  of  all  other  proper  proofs  of  the  necessity  of  the 
sale ;  but  it  is  certainly  an  ingredient,  fit  for  the  consideration 
of  the  jury,  in  caftes  like  the  present. 


*  See  1  Phillips  on  Jnsur.  409,  410,  Ist  edit ;  2  Phillips  on  Insur.  291, 
292,  293, 294,  295, 296, 1st  edit. ;  Ahbott  on  Shipp.  Pt.  1,  ch.  1,  p.  10,  & 
note;  3  Kent  Comm.  Lect.  46,  p.  174,  175  &note,  3d  edit ;  Winn  v.  Co- 
lumbian hu.  Co.  12  Pick.  R.  279;  Gordon  v.  Mass.  F,  Sf  M,  Insur.  Co.  2 
Pick.  R.  264,  265 ;  Hall  v.  Franklin  Insur.  Co.  9  Pick.  R.  466 ;  Hayman  v. 
Moulton,  5  Esp.  R.  65 ;  IdU  v.  Royal  Exch,  Assur.  Co.,  3  Moore  R.  145, 
148 ;  S.  C.  8  TauDt  R.  755 ;  Green  v.  Royal  Ex.  Assur.  Co.  6  Taunt.  R. 
06;  Read  v.  BonAam,  3  Brod.  &  Bing.  R.  147 ;  Robinson  v.  Carruihers, 
2  Stark.  R.  571 ;  Robertson  v.  Clarity  I  Bing.  R.  445;  Allen  ▼.  Sugrue,  8 
B.  &  Cresw.  R.  561 ;  Somes  v.  Sugrue,  4  Carr.  &  Payne  R.  276 ;  Patap- 
fco  bmar.  Co.  v.  SoMgaU^  5  Peters  R.  604, 6S20. 
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[The  judge  then  summed  up  the  evidence  on  the  other  points 
made  in  the  defence,  and  left  the  whole  matters  of  fact  to  the 
jury,  intimating,  however,  a  strong  opinion,  that  the  weight  of 
evidence  was,  that  the  damage  to  the  potatoes  was  not  by  frost, 
but  by  the  perils  of  the  seas  ;  and  that  there  was  no  other  vessel 
at  St.  Martin's,  in  which  the  cargo  could  have  been  carried  to 
Baltimore.] 

The  jury  found  a  verdict  for  the  plaintiff,  for  a  total  loss.  A 
motion  was  afterwards  made  for  a  new  trial,  by  the  defendants. 


The  Shif  Fortitude,  Haven  and  others,  Claimants. 

The  master  of  a  ship  has  aathoritj  in  a  foreign  port  to  procure  all  supplies 
and  repairs  necessary  for  the  safety  of  the  ship,  and  the  due  performance  of 
the  Toy  age. 

ThiB  authority  is  not  confined  to  such  supplies  and  repairs,  as  are  absolutely 
necessary  or  indispensably  necessary ;  but  includes  all  such,  as  are  rea- 
sonably fit  and  proper  for  the  ship  and  the  voyage. 

Where  such  supplies  and  repairs  are  reasonably  fit  and  proper,  the  master,  if 
he  has  not  suitable  funds,  or  cannot  obtain  money  on  the  personal  credit 
of  the  owner,  may  take  it  upon  bottomry. 

The  lender  on  bottomry  is  bound  to  exercise  reasonable  diligence,  in  order  to 
ascertain,  whether  such  supplies  and  repairs  are  necessary  and  proper.  He 
is  not  bound,  however,  to  show,  that  there  was  a  positive  necessity.  It  is 
sufficient,  if  there  is  an  apparent  necessity,  so  far  as  the  lender  is  able  upon 
due  inquiry  and  due  diligence  to  ascertain  the  facts. 

The  lender  upon  bottomry  will  be  protected  in  such  a  case  of  apparent  neces- 
sity for  his  advances,  even  though,  upon  a  fuller  examination  and  a  more 
thorough  investigation  of  the  facts,  at  a  subsequent  period,  it  should  be 
doubtful,  whether  the  supplies  and  repairs  were  really  necessary. 

Where  there  is  an  apparent  necessity  for  repairs,  the  lender  on  bottomry  is 
under  no  obligation  to  inquire,  as  to  the  best  mode  of  making  the  repairs,  or 
whether  they  are  made  in  the  most  judicious  manner,  or  to  ascertain  the 
cause  of  the  injury.  As,  for  example,  where  an  acknowledged  leak  exists, 
how  it  is  caused.  It  is  sufficient,  if  he  acts  with  good  fiiith  ;  and  does  not 
cooperate  wilfully  in  any  unnecessary  expenditure.* 

^  In  the  case  ofSoans  v.  Rakn^et  a2.,  on  a  bottomry  bond,  before  the 
Judicial  Committee  of  the  Privy  Council  in  £agltiid,  on  10th  of  Janu- 
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A  master,  acting  with  reasonable  diligence,  discretion,  and  skill,  upon  the  ad- 
vice of  competent  persons,  at  a  foreign  port  in  making  repairs,  will  be  pro- 
tected, even  though  a  more  judicious  course  might  possibly  have  been 
adopted  in  the  judgment  of  other  more  skilful  persons. 

In  a  suit  on  a  bottomry  bond,  m  rent,  where  the  defence  is,  that  the  repairs 
were  not  necessary,  it  aeenUf  that  the  master  is  not  a  competent  witness  for 
the  libellant  to  establish  the  necessity  of  the  repairs ;  as  the  decree  would 
be  evidence  of  this  necessity  in  a  suit  brought  against  him  by  the  owner 
for  improper  conduct  in  directing  the  repairs.  Bat  under  such  circnm- 
stanoes  the  Court  will  presume  favorably  for  the  master,  until  the  presamp- 
tion  is  overcome  by  clear  proofs. 

Material  men,  and  shipwrights  and  repairers,  have  a  lien  for  repairs  made  on 
a  ship  in  a  foreign  port,  whenever  these  repairs  are  apparently  reasonable 
and  proper,  although  not  absolutely  necessary.  All  that  is  required  on 
their  part,  is  good  iSuth,  and  reasonable  ground  for  action. 

A  regular  survey,  by  competent  and  skilful  persons,  and  repairs  made  in  pur- 
suance of  their  recommendation,  la  primd  fdcie  evidence  of  the  propriety  of 
making  the  repairs,  to  justify  the  master  and  lender  on  bottomry. 

The  lender  on  bottomry  'i»  primd  fade  presumed  to  have  made  inquiries  as  to 
the  apparent  necessity  of  repairs,  and  to  have  acted  upon  the  facts  and  cir- 
cumstances, as  made  known  by  the  survey  to  the  master. 

The  anus  probaruU,  that  the  master  has  other  funds,  or  that  the  o^vner  has  a 
personal  credit  in  that  port,  is  not  upon  the  lender  on  bottomry,  but  lies  on 
the  owner,  who  resists  the  bottomry  bond. 

This  was  the  case  of  a  suit  in  rem,  founded  on  a  bottomry 
bond  given  by  ihe  master  of  the  ship,  at  Calcutta  (East  Indies)^ 
for  moneys  taken  up  for  the  repairs  of  the  ship.  The  main 
question  raised  by  the  pleadings  was  upon  the  necessity  of  the 
repairs,  the  respondents  contending,  that  they  were  unnecessa- 
rily, if  not  fraudulently  made.  At  the  hearing,  the  counsel  for 
the  libellant,  (^Dexter  and  StacJcpoh)^  offered  the  deposition  of 
the  master  in  proof  of  the  necessity.     The  counsel  for  the  re- 


ary,  1839,  in  an  appeal  from  the  High  Court  of  Admiralty,  the  Court 
said;  **lf  the  foreign  merchant  shall  have  instituted  reasonable  inquiry, 
for  the  purpose  of  ascertairnDg,  whether  the  repairs  were  necessary,  and 
whether  the  owner  bad  not  personal  credit,  the  transaction  (the  bottom- 
ry bond)  will  not  be  iinpeached,  because  making  such  reasonable  and 
bondjide  inquiry,  the  repairs  were  not  necessary,  and  the  owner  had  per- 
sonal credit.*    See  Monthly  f^w  Magazine  (Eng.),  Feb.  1839,  p.  30. 
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spondents,  (CAoa^e  and  Mason),  objected  to  it,  upon  the  ground 
of  the  incompetency  of  the  master. 

Story  J.  The  question  now  submitted  is,  whether  the  mas- 
ter of  the  ship,  it  being  a  suit  on  a  bottomry  bond,  and  the  ne- 
cessity of  the  repairs  being  denied  by  the  answer,  is  a  compe- 
tent witness  to  establish  the  necessity  of  the  repairs.  The  suit 
is  in  rem ;  and  indeed  no  personal  suit  would  lie  against  the 
owner.  If  the  master  is  admissible  to  prove  the  necessity  of  the 
repairs,  then  it  is  plain,  that  if  a  decree  is  obtained  by  the  li- 
bellant,  the  master  is  discharged  from  all  further  responsibility. 
So  that  be  has  a  direct  interest  in  the  event  of  the  suit  under 
this  aspect,  and  will  by  his  own  testimony  exonerate  himself 
from  all  liability  to  the  libellant. 

Then,  does  he  stand  indifferent  from  an  opposing  interest  ? 
Certainly  he  does  not,  if  the  decree  in  rem  will  exonerate  him 
also  from  all  liability  to  the  owner  of  the  ship.  The  question, 
then,  arises,  whether  the  decree  in  rem  will  be  conclusive  as  to 
the  necessity  of  repairs,  in  a  suit  brought  by  the  owner  of  the 
ship  against  the  master  ?  I  think  it  will,  for  two  reasons;  (1.) 
A  decree  in  rem,  as  to  the  direct  point  decided  in  it,  (and  here 
the  necessity  of  the  repairs  must  be  directly  decided),  is  con- 
clusive in  all  other  cases.  In  case  of  asserted  forfeiture,  the 
decree  of  acquittal  or  condemnation  is  conclusive,  not  only  as  to 
the  property,  but  as  to  the  point  of  forfeiture,  or  not.  So  it 
was  adjudged  in  Rose  v.  Hindly,  (4  Cranch  R.  241),  and  in 
Gebton  v.  Hoyt,  (3  Wheat.  R.  246).  (2.)  In  the  next  place, 
the  owner  cannot  found  any  claim  against  the  master,  but  upon 
producing  the  proceedings  and  the  decree  in  Admiralty,  for  his 
loss  and  damage  grew  out  of  that.  If  so,  the  decree  is  evidence 
not  merely  of  the  fact  of  the  decree  of  sale,  but  of  the  validity 
of  the  bottomry  bond,  and  the  necessity  of  the  repairs.  1  do 
not  say,  that  it  is  conclusive ;  that  is  not  necessary  to  say  in  the 
point  of  view  in  which  I  am  now  looking  to  the  case^  It  is 
sufficient  if  it  be  prima  facie  evidence  in  the  case,  in  favor  of 
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the  master.  If  it  be  the  latter  only,  can  be  be  a  witness,  thus 
to  create  evidence  in  his  own  favor  in  such  a  suit  ?  I  think  not. 
But  if  it  be  evidence  at  all  in  such  a  suit,  (and  that  it  is  cannot 
be  doubted),  then  it  seems  to  me,  that  it  must  be  conclusive  as 
to  the  very  hinge  of  the  controversy. 

Now  I  find,  that  in  another  class  of  cases,  far  less  imposing 
and  clear,  a  very  able  Admiralty  judge,  (the  late  Judge  Peters), 
decided,  that  the  master  is  not  a  competent  witness  against 
the  seamen.  I  mean  in  cases  of  libels  for  seamen's  wages, 
brought  by  a  suit  in  rem  against  the  ship ;  or  in  personam  against 
the  owner  of  the  ship.  He  gave,  as  a  reason,  that  the  decree 
in  rem  would  be  evidence  in  favor  of  the  master  in  a  suit 
brought  in  personam  against  him  by  the  seamen  for  the  same 
wages.  And  he  applied  the  same  reasoning  to  a  suit  in  perso- 
nam against  the  owner.  In  Malone  v.  Belly  (1  Peters  Adm. 
R.  139),  which  seems  to  have  been  a  suit  in  personam  against 
the  owner,  the  master  was  offered  as  a  witness  by  the  owner, 
and  the  learned  judge  said  ;  '*  If  a  decree  passes  against  the 
seamen  in  a  procedure  in  rem,  or  against  (it  should  he  for,  and 
is  an  obvious  mistake)  the  owner,  it  may  be  given  in  evidence 
to  repel  a  suit  against  the  master."  And  he  accordingly  re- 
jected the  master's  testimony.  In  Jones  v.  The  Brig  Phcmix, 
(1  Peters  Adm.  R.  201),  the  learned  judge  recognised  the 
same  doctrine  in  a  suit  in  rem.  In  Aikynsv.  Burrows,  (I  Pe- 
ters Adm.  R.  244),  the  same  learned  judge  rejected  the  mas- 
ter as  a  competent  witness  for  the  owner,  to  prove  that  he  had 
rightfully  displaced  the  mate,  (the  libellant),  from  his  station  ; 
and  stated,  that  he  was  liable  over  in  damages  to  the  owner  for 
his  misconduct,  in  discharging  the  mate,  if  improper.  The 
same  doctrine  was  admitted  at  the  bar,  and  acted  upon  by  the 
Court,  in  Gallway  v.  Morris,  (3  Yeates  R.  445).  In  Robinei 
Y.  The  Ship  Exeter,  (2  Robins.  R.  261),  the  master,  under  the 
like  circumstances,  was  rejected  as  a  competent  witness. 

These  cases  are  certainly  far  less  cogent  in  favor  of  the  re- 
jection of  the  testimony  of  the  master,  than  the  present.    In 
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short,  the  whole  merits  of  this  controversy  turn  upon  the  mas- 
ter's conduct.  If  this  suit  were  upon  a  policy  of  insurance  by 
the  owner  against  the  underwriters,  and  the  defence  were  bar- 
ratry, or  deviation  by  the  master,  he  would  not  be  a  competent 
witness  for  the  owner,  to  establish  the  contrary  fact.  So,  if  a 
suit  were  brought  against  the  owner,  founded  upon  his  miscon- 
duct or  negligence,  he  would  not  be  a  competent  witness  for  the 
owner  to  disprove  his  negligence  or  misconduct. 

I  am  aware  of  the  cases  cited  at  the  bar  at  common  law. 
One  answer  is,  that  they  are  all  suits  in  personam^  though  I 
confess,  that  I  do  not  well  see,  how  all  of  them  can  be  support- 
ed on  that  distinction.  The  case  of  Evans  v.  Williams,  (7  T. 
R.  481,  note),  may  possibly  have  turned  upon  another  point; 
not  the  necessity  of  borrowing,  but  the  misapplication  of  the 
money  when  borrowed.  Milward  v.  Halleit,  (2  Caines  R. 
77),  and  Jtocher  v.  Busker,  (1  Starkie  R.  27),  proceeded  on 
the  same  ground  as  Evans  v.  Williams,  and  indeed  was  very 
similar  in  its  circumstances. 

If  these  cases  are  not  reconcilable  with  the  principles  which 
I  have  already  stated,  I  shall  still  adhere,  (at  present),  to  the 
doctrine,  that,  in  proceedings  in  rem,  turning  upon  the  very 
point  of  the  necessity  of  the  repairs,  the  master  is  not  a  compe- 
tent witness.  At  the  same  time,  I  am  ready  to  confess,  that  I 
am  not  confident,  that  this  opinion  rests  upon  grounds  so  clear, 
that  it  ought  not  to  yield  to  a  settled  course  of  practice ;  and  I 
greatly  fear,  that  there  is  no  authority,  which  directly  sustains 
it.  Deposition  rejected. 

At  a  later  day,  the  following  opinion  was  pronounced  on  the 
merits  of  the  whole  case. 

Stort  J.  This  is  the  case  of  a  suit  on  a  Bottomry  Bond, 
executed  at  Calcutta  on  21st  of  December,  1836,  on  the  ship 
Fortitude,  by  one  Jeremiah  Spalding,  the  master  thereof^  in 
favor  of  the  libellant.    The  libel  asserts,  that  the  money  was 
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adTanced  to  supply  the  necessary  repairs  for  the  ship  ;  and  the 
defence  set  up  is,  in  substance,  that  the  repairs  made,  and  for 
which  the  money  was  advanced,  were,  with  a  trifling  exception, 
unnecessary  and  not  required  by  the  state  and  condition  of  the 
ship.  And  the  respondents  have,  accordingly,  imputed  gross 
misconduct  and  want  of  judgment,  and,  indeed,  the  more  grave 
ofience  of  meditated  fraud  to  the  master.  They  have  not,  how- 
ever, imputed  any  connivance  or  participation  in  that  misconduct 
or  fraud  to  the  lender ;  although  they  do  certainly  rely  upon  his 
want  of  the  exercise  of  due  diligence  in  making  inquiries  as  to 
the  true  state  and  condition  of  the  ship. 

The  cause  has  been  most  elaborately  argued  by  the  counsel 
on  botb  sides,  upon  the  principles  of  law  applicable  to  the  case, 
as  well  as  upon  the  facts ;  and  I  propose  to  examine,  in  the  first 
instance,  those  principles  of  law,  as  I  cannot  but  think,  that 
when  well  understood  and  clearly  defined,  they  will  greatly  aid 
us  in  coming  to  a  right  conclusion  as  to  the  material  facts,  which 
ought  to  govern  the  judgment  of  the  court. 

It  is  agreed  on  all  sides,  that  the  master  is  to  be  treated  as  the 
general  agent  of  the  owner  or  employer  of  the  ship,  as  to  pro* 
curing  repairs  and  supplies  for  the  ship,  in  a  foreign  port,  in  the 
absence  of  the  owner  or  employer.  And  it  is  equally  agreed, 
that  this  power  is  not  unlimited ;  but  is  restricted  to  such  repairs 
and  supplies  as  are,  in  a  just  sense,  necessary  for  the  ship  under 
the  actual  circumstances  of  the  voyage.  But  as  to  what  'is  the 
true  meaning  of  the  word  necessary,  or  in  other  words,  as  to 
what  repairs  or  supplies  are  to  be  deemed  necessary  in  the  sense 
of  the  rule,  the  learned  counsel  widely  differ ;  the  counsel  for 
the  respondents  contending,  that  the  repairs  must  be  positively 
and  absolutely  necessary  for  the  voyage  in  a  strict  sense  ;  and 
the  counsel  for  the  libellant  as  strenuously  contending,  that  all 
that  is  required  is,  that  they  should  be  reasonably  fit  and  proper 
for  the  occasion.  The  respondents'  counsel  have  placed  great 
reliance  in  support  of  their  position,  upon  certain  language  to  be 
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fouDd  in  some  of  the  text  books  and  authorities  upon  this  subject, 
vhere  it  is  suggested,  that  the  master's  authority  is  con6ned  to 
cases  of  actual  necessity,  of  great  extremity,  of  extreme  neces- 
sity, of  great  and  invincible  necessity,  and  of  absolute  necessity* 
Language,  like  this,  may  undoubtedly  be  found  in  the  text  books 
and  authorities,  sometimes  used  in  a  very  loose  and  inexact 
manner,  and  sometimes,  looking  to  the  subject  matter  inmie- 
diately  in  judgment,  exceedingly  appropriate,  and,  understood 
with  its  just  limitations,  entirely  accurate.  As  far  as  I  have 
been  able  to  examine  the  authorities  and  text  books,  cited  to 
sustain  these  intensive  expressions  of  necessity,  they  are  used  in 
reference  to  bottomry  bonds,  as  contradistinguished  from  other 
ordinary  contracts  for  repairs.  There  is  a  manifest  diflbrenoe 
between  that  necessity,  which  will  justify  repairs,  and  that 
superadded  necessity,  if  I  may  use  such  an  expression,  which 
will  justify  the  giving  of  a  bottomry  bond.  To  justify  the 
giving  of  a  bottomry  bond  it  is  not  only  essential,  that  there 
should  be  a  necessity  for  the  repairs,  but  that  there  should 
also  be  a  necessity  of  resorting  to  a  bottomry  bond,  m  order  to 
procure  the  proper  funds  to  defray  the  expenditure.  If  the 
master  has  funds  of  his  owner  in  his  own  possession,  or  if  be 
can  procure  funds  upon  the  personal  credit  of  the  owner,  he  is 
not  ordinarily  at  liberty  to  resort  to  a  bottomry  loan.  In  short,  it 
is  only  when  this  is  the  only  or  the  least  disadvantageous  mode 
of  borrowing,  that  the  master  is  at  liberty  to  resort  to  it,  as  a 
dernier  resort.  The  giving  of  a  bottomry  bond  is,  therefore, 
property  said  to  be  justifiable  only  in  a  case  of  great  extremity, 
of  urgent  necessity,  or  of  extreme  pressure.  In  cases  of  hot* 
tomry  the  expressions  may  be  appropriate,  when  they  would  be 
utterly  inapplicable  to  common  cases  of  repairs.* 

The  distinction  here  alluded  to,  is  expressly  stated  in  the  case 
of  !Z%e  Aurora,  (1  Wheat.  R.  102),  where  it  is  said  by  the 
court: 

*  See  Heathom  v.  Darling,  1  Moore  Privy  Council  R.  6^  14 
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*'  The  law  id  respect  to  niaritiiDe  hypothecations  is,  in  gene- 
nly  well  settled.  The  master  of  the  ship  is  the  confidential 
serrant  or  agent  of  the  owners,  and  they  are  bound  to  the  per- 
ionnance  of  all  lawful  contracts  made  by  him,  relative  to  the 
usual  employment  of  the  ship,  and  the  repairs  and  other  neces- 
saries fiiraished  for  her  use.  This  rule  is  established,  as  well 
upon  the  implied  assent  of  the  owners,  as  with  a  view  to  the 
ooDTeoieiice  of  the  commeicial  world.  As,  therefore,  the  mas- 
ter may  contract  for  repairs  and  supplies,  and  thereby,  indirectly, 
bind  the  owners  to  the  value  of  the  ship  and  freight,  so,  it  is 
held,  that  he  may,  for  the  like  purposes,  expressly  pledge  and 
hypothecate  the  ship  and  freight,  and  thereby  create  a  direct 
lien  on  the  same,  for  the  security  of  the  creditor.  But  the 
authority  of  the  master  is  limited  to  objects  connected  with  the 
▼oyage,  and,  if  he  transcend  the  prescribed  limits,  his  acts  be- 
come, m  legal  contemplation,  mere  nullities.  Hence,  to  make 
a  bottomry  bond  executed  by  the  master  a  valid  hypothecation 
of  the  ship,  it  must  be  shown  by  the  creditor,  that  the  master 
acted  within  the  scope  of  his  authority ;  or,  in  other  words,  it 
must  be  shown,  that  .the  advances  were  made  for  repairs  and 
supplies  necessary  for  eflfectuating  the  objects  of  the  voyage,  or 
the  safety  and  security  of  the  ship ;  and  no  presumption  should 
arise,  that  such  repairs  and  supplies  could  be  procured  upon  any 
reasonable  terms  with  the  credit  of  the  owner,  independent  of 
such  hypothecation.  If,  therefore,  the  master  have  sufficient 
fimds  of  tbe  owner  within  bis  control,  or  can  procure  them  upon 
the  general  credit  of  the  owner,  he  is  not  at  liberty  to  subject 
tbe  ship  to  the  expensive  and  disadvantageous  lien  of  an  bypothe- 
catory  instrument." 

And  again,  p.  506,  it  is  added  ;  ''  It  is  incumbent  upon  the 
creditor,  who  claims  an  hypothecation  to  prove  the  actual  neces- 
sity of  those  things,  which  give  rise  to  bis  demand ;  and  if  from 
his  own  showing,  or  otherwise,  it  appears,  that  he  has  funds  of 
the  owner  in  his  possession,  which  might  have  been  applied  to 
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the  demand,  and  be  has  neglected  or  refused  so  to  do,  be  must 
fail  in  bis  claim." 

Nor  is  there  any  thing  new  in  this  statement.  The  same 
doctrine  will  be  found  laid  down  in  all  the  leading  elementary 
treatises  and  authorities,  as  incouirovertibly  established.^ 

Let  us  proceed,  then,  to  the  consideration  of  what,  in  the  sense 
of  the  law,  are  necessary  repairs,  for  which,  when  ordered  by 
the  master,  the  owner  would  be  liable  in  case  no  bottomry  bond 
had  been  given.  Now,  we  all  know,  that  where  money  is  ad- 
vanced in  a  foreign  port,  for  necessary  repairs,  the  owner  is 
liable  for  the  amount  advanced  for  such  repairs  in  a  suit  in  per" 
Bonam  at  the  instance  of  the  lender.  And  if  the  work  is  done^ 
and  materials  furnished  for  such  necessary  repairs  in  a  foreign 
port,  the  material  men  and  workmen,  if  unpaid,  have  a  treble 
remedy,  by  a  suit  in  personam  against  the  master,  and  by  a  like 
suit  against  the  owner,  and  by  a  suit  in  rem  in  the  admiralty  to 
enforce  the  lien  given  to  them  by  the  maritime  law.  This  doc- 
trine is  well  established  ;  and  the  right  to  proceed  in  rem  has 
been  fully  recognised  by  the  Supreme  Court  of  the  United 
States.  This  inquiry  is  the  more  important,  because,  if  the 
repairs  made,  were,  in  the  sense  of  the  law,  necessary  repairs, 
for  which  the  owner  would  have  been  personally  liable  in  the 
manner  above  mentioned,  if  no  bottomry  bond  had  been  taken ; 
then  it  seems  to  me,  that,  if  the  necessary  funds  in  order  to  make 
those  repairs  could  not  otherwise  be  obtained,  and  the  bottomry 
bond  was  bond  fide  entered  into  by  the  lender,  it  would  be  ex- 

See  3  Kent.  Comni.  Lect.  46.  p.  171,  3d  edit.  2  Emerig.  Traits  a 
la  Grosse,  ch.  4.  s.  6.  id.  s.  II.  Abbott  on  Shipp.  125.  Amer.  Edit,  of 
1829,  and  note  (2,)  and  cases  there  cited — Molloy,  B.  2  ch.  11.  s.  11, 12. 
Tht  Virgin,  (8  Peters,  R.  538.)  Tht  MUotiy  (1  Hagg.  Ad  in.  R.  169, 175.) 
Jacobsen's  Sea  Laws,  B.  4.  ch.  2.  p.  359,  by  Frick.  1  Bell  Comm.  430  to 
434.  4th.  edit.  The  Bhadamanthe,  (1  Dodson,  R.  201,  206.)  Tht  Mexan- 
der,  (1  DodsoD.  R.  278,  280.)  Pardessus,  Droit  Comm.  torn.  3.  n.  910, 
911.  p.  509,  510. 
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tremeiy  difficult  to  show,  that  it  ought  not  to  be  upheld  by  this 
court. 

Id  relation  to  what  are  necessary  repairs  in  the  sense  of  the 
law,  for  which  the  roaster  may  lawfully  bind  the  owner  of  the 
ship,  I  have  not  been  able,  after  a  pretty  thorough  search  into 
the  authorities  and  text  writers,  ancient  and  modem,  to  find  it 
any  where  laid  down  in  direct  or  peremptory  terms,  that  they 
are  such  repairs,  and  such  repairs  only,  as  are  absolutely  indis- 
pensable for  the  safety  of  the  ship,  or  the  voyage,  or  that  there 
must  be  an  extreme  necessity,  an  invincible  distress,  or  a  posi- 
tive urgent  incapacity,  to  justify  the  master  in  making  the  repairs. 
The  general  formulary  of  expression  found  to  be  laid  down  is, 
simply,  that  the  repairs  are  to  be  necessary,  without  in  any  man- 
ner pointing  out,  what  repairs  are,  in  the  sense  of  the  law, 
deemed  necessary,  or  what  constitutes  the  true  definition  of 
necessity.  But  a  thorough  examination  of  the  common  text 
writers,  ancient  as  well  as  modem,  will,  as  I  think,  satisfactorily 
shew,  that  they  have  all  understood  the  language  in  a  very 
mitigated  sense ;  and  that  necessary  repairs  mean  such,  as  are 
reasonably  fit  and  proper  for  the  ship  under  the  circumstances, 
and  not  merely  such  as  are  absolutely  indispensable  for  the 
safety  of  the  ship  or  the  accomplishment  of  the  voyage. 

The  Roman  law  manifestly  took  this  view  of  the  matter.  In 
commenting  upon  the  Pretor's  edict,  De  Exercitoria  Actione,  it 
is  well  remarked  by  Ulpian,  that  as  we  are  obliged  from  ne- 
cessity to  contract  with  masters  of  ships,  of  whose  character 
and  condition  we  are  ignorant,  it  is  equitable  that  the  owner 
should  be  bound  by  his  acts ;  and  that  the  case  is  stronger  than 
that  of  a  contract  with  the  clerk  of  a  shopkeeper ;  for  some- 
times in  the  case  of  the  master  of  a  ship,  neither  the  time  nor 
the  place  allow  us  the  opportunity  of  full  deliberation.  In 
navis  magistro  non  ita  est ;  nam  inierdum  hcusy  tempus  nan 
patitur  plenius  deliberandi  €(ma/»iim.^     And,   therefore,   the 


1  Dig.  Lib.  14.  tit.  1. 
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owner  is  held  to  contracts  made  in  good  faith  with  the  master^ 
since  otherwise  the  persons  contracting  might  suffer  from  his 
frauds.  Omnia  facta  magistri  debet  pnestare  qui  eum  praposuit; 
alioquin  contraheTUe^  decipientur.  This  consideration  may  not 
be  unimportant  in  reviewing  other  parts  of  the  present  case.' 
The  text  of  the  Roman  law  then  proceeds  to  state  the  right  of 
the  master  of  the  ship  to  bind  the  owner  as  being  limited  to  the 
concerns  of  the  ship ;  I^us  rei  nomine  cujus  ibi  propositus 
Juerit,  id  estj  in  earn  rem  propositus  sit ;  and  illustrates  it  by 
reference  to  his  ordinary  power  to  buy  things  proper  for  the 
navigation  of  the  ship  or  for  repairing  the  ship ;  uiputa,  si  ad 
onus  veKendum  iocatum  sit :  aut  aKquas  res  emerit  utiles  nath 
iganti;  vel  si  guidy  refidendo  navis  causa  contractum,  vel 
iftq^ensum  est.*  And  it  then  declares,  that  if  he  borrows  money 
for  the  same  purpose ;  ad  usum  ejus  reiy  in  quern  propositus  est, 
as  for  example,  to  repair  the  ship,  the  owner  will  be  liable 
therefor,  even  though  the  master  should  afterwards  convert  the 
money  to  his  own  use,'  if  the  creditor  lent  the  money  bona  fide, 
and  the  ship  stood  in  need  of  repairs  and  he  knew  it ;  Si  cum 
pecunia  crederetUTy  navis  in  ea  causa  fuisset,  ut  refici  deberet 
— si  illud  quoque  scierit  necessarium  refectioni  pecuniam  esseJ* 
It  seems  difficult  to  avoid  the  conclusion,  that  the  Roman  law 
understood  that  the  owner  was  liable  in  the  exercitorial  action 
for  «11  repairs,  which  the  master,  virtute  officii,  had  an  implied 
authority  to  order ;  and  that  the  repairs,  which  he  bad  a  right 
to  order  were  not  such  as  were  strictly  indispensable ;  but  such 
as  were  reasonably  useful  and  proper  (utiles)  ;  and  that  money 
might  be  safely  lent  by  the  lender,  whenever  there  existed  such 


'  Dig.  Lib.  14.  tit  1.  L  1.  s.  5. 
'  Dig.  Lib.  14.  tit.  1. 1. 1   s.  6. 1.  4.  s.  5. 

'  Dig.  Lib.  14.  tit.  1. 1.  1.  s.  6.  Id.  I.  7.    Emerigon.  torn.  2  ch.  4.  s.  5. 
«  Dig*  Lib.  14.  tiL  1.  I.  7.    Pothier  Pand.  Lib.  14.  tit  1.  n.  7,  & 
Emerigon,  torn.  2.  ch.  4.  s.  5. 
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a  good  cause  for  repairs.  But  still  the  lender  even  in  such  a 
case,  had  a  right  to  lend  no  more  than  was  necessary  for  the 
repairs ; — Maho  iatnen  magis  pecunia  credita  fuerii  quam  ad 
Ttm  e$$et  necetsariam  non,debere  in  solidum  adversus  Dominum 
Navis  actionem  dari — ^and  if  he  did  wantonly  and  knowingly 
lend  more,  then  the  owner  was  not  responsible.  Emerigon  and 
Voet,  seem  so  to  have  interpreted  the  Roman  law.*  Cujadut 
has  expounded  it  in  the  same  manner  in  an  ample  commentary, 
illustrating  the  doctrine  by  stating,  that  if  the  creditor  lends 
money  to  buy  a  sail  for  the  ship,  he  must  shew,  that  the  ship 
wanted  the  sail,  not  that  it  was  indispensably  necessary.  Ae* 
cesse  erit  probandi  se  veli  emendi  causa  crtdidisse^  et  velo  na- 
vem  indiguisse.* 

In  looking  into  the  regulations  customary  or  positive  of  mod- 
em commercial  nations,  it  will  be  found,  that  language  is  used, 
which  admits,  if  it  does  not  absolutely  require  a  similar  force  of 
the  word  necessary.  The  Consolaio  del  Mare  requires  the 
merchant  or  shipper  to  lend  to  the  master  money,  when  it  is 
necessary  to  procure  rigging  or  other  things  necessary  for  the 
ship  ;  and  authorizes  the  master  to  buy  whatever  equipments  or 
other  things  are  necessary  for  the  ship.  The  laws  of  Oleron 
(Art.  1.)  authorize  the  master  to  pledge  the  ship,  if  he  needs 
money  to  defray  the  expenses  of  the  ship.  Si  apres  h  depart^ 
U  maitre  a  metier  d^argent  pour  lei  depens  de  la  nefy  il  peut 
metire  aucun  d*  appareuai  en  gage^  fyc*  The  laws  of  Wisbuy, 
(Art.  13.)  declare,  that  if  the  master  is  in  need  of  provisions 


*  Emerigon,  Trait6  des  Contrats  a  la  GroBse,  torn.  2.  ch.  4,  5,  7.  s.  8. 
Voet  ad  Pand.  Lib.  14.  tit.  1.  s.  3, 6. 

'  Cujacii  Opera,  torn.  1.  col.  1450  to  col.  1453.  ad  Leg.  7.  Dig.  Lib. 
14.  tit.  1.  Afric.  Quest. 

'  Consolato  del  Mare,  cb.  106, 107.  Pardee.  Coll.  Lois.  Merit,  torn. 
3.  p.  109, 110.  Id.  ch.  239.  p.  234.  Emerigon,  Trait^  a  la  Grosse,  torn. 
3.  ch.  4.  s.  5. 
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or  supplies  he  maj  pledge  a  part  of  bis  equipments  therefor.^ 
The  old  Haoseatic  Ordinance,  (Art.  60.)  declares,  that  if  the 
master  stood  in  need  of  money  for  the  ship  in  a  foreign  country, 
he  might  take  it  up  on  bottomry,  if  he  could  not  do  better ; 
S^il  a  necessiii  et  besoin  d^ argent  pour  le  navire.*  The  new 
Hanseatic  Ordinance,  (Art.  6.  s.  2.)  is  more  impressive. — ^It 
provides,  that  if  the  master  in  foreign  places  perceives  a  pro- 
bable damage  in  the  ship  or  its  equipments,  and  he  cannot  ob- 
tain money  on  exchange,  and  has  not  goods  in  the  ship,  which 
he  can  sell  more  for  the  benefit  of  the  owner  than  to  take  up 
money  on  bottomry,  he  may  do  the  latter.  Si  naucUut  in 
aeteru  locisy  et  probabih  damnum  in  naviy  out  instrumentis 
navis  perceperitf  ac  iithic  loci  nullum  cambium  ad  exercitores 
transmittendum  obtinere  queaty  fyc, ;  turn  hoc  in  casu  necessita- 
tis pro  servanda  navi  et  bonis  habeat  potestatem  summa  un^^ 
iversarum  Exercitorum  tantum  pecunia  sub  fcenore  nautico 
accipienda^  quantum  ad  reparationem  damni  et  alios  similes 
castu  necessitatis  opus  habet}  Le  Ouidon  de  la  mer,  (ch.  5. 
art.  35,)  states — Apres  la  tourmente  passee  et  les  damages 
soufertSy  le  maitre  pour  restaurer  son  navire  peut  prendre 
argent  surlequiUe,  fyc*  The  French  Ordinance  of  1681, 
(art.  19,  of  the  captain),  declares,  that  the  master  may,  in  the 
course  of  his  voyage,  take  up  money  upon  the  body  and  keel 
of  the  ship  for  the  repairs,  provisions  and  other  necessities  of  the 
ship  ;  pour  radoub,  victuaiJleSy  et  autr.es  necessiiis  du  BatimerU. 
In  the  interpretation  of  this  ordinance  it  has  been  held  by  the 
ablest  commentators,  Valin  and  Emerigon,  that,  at  most,  nothing 
more  than  an  apparent  necessity  and  good  faith  on  the  part 

*  Emerigon,  Traits  a  la  Grosse,  torn.  2.  ch.  4.  s.  5. 

*  Ibid. 

'  Ibid.  Pardessus,  Collec.  Lois  Marit  torn.  3.  527.  Id.  547.  Emerigon, 
torn.  2.  ch.  4.8. 11. 

*  Emerigon  Traits  a  la  Grosse,  torn.  2.  ch.  4.  s.  5.  Pardess.  Coll.  Lois 
Marit.  tom.  2.  p.  396. 
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of  the  lender  are  necessary  to  make  a  bottomry  by  the  master 
valid  for  repairs.  Nay,  it  seems,  that  if  the  lender  act  in  good 
fiuth  upon  the  representations  of  the  master,  the  bottomry  will 
be  valid,  even  if  no  necessity  for  the  repairs  really  existed.* 

The  language  of  the  earlier  commentators  upon  the  Roman 
law  and  the  maritime  law,  as  to  this  subject,  is  somewhat  in- 
determinate ;  but  their  total  silence,  as  to  any  intense  phrases 
or  quali6cations  implying  absolute  or  indispensable  necessity, 
seems  to  justify  the  conclusion,  that  all  which  was  required  on 
the  part  of  the  lender,  was  to  ascertain,  that  there  was  a  fair 
ground  to  believe,  that  the  advances  for  the  ship  were  reason- 
ably fit  and  proper  for  its  wants.  Thus  Peckius  in  his  com- 
mentary on  the  Digest,  De  Exercitoria  ActionCy  says ;  Africani 
igiiur  pr€scepta  creditorem  observare  oporiet,  qua  hoc  sunt^ 
quod  sciat  navem  in  ea  causa  essCy  ut  r^fid  debeat;  quod  credat 
in  earn  cauiam  contrahi ;  quod  exprimat  refectionis  gratia  mu- 
tuum  se  credere*  Vinnius  in  his  notes  on  Peckius  says ;  Si  na^ 
vis  ifutruenda  aui  refidenda  sit,  ei  magister  in  earn  rempecuniam 
wttUuetur^  etiam  hoc  casu  actio  in  exercitorem  dcMtur.  Caie- 
ram  non  alios  utUiter  aget  creditor ^  quam  si  concurrant  Ula 
omnia  J  qua  hie  exigit  Africanus.  Sumtna  est;  {I)  ut  navis  in 
ea  causa  Juerity  ut  rejici  deberet ;  (2)  ut  sciat  se  credere  in  hoc 
ipmm,  cui  sit  aliquis  magistri  navis  jure  et  nomine  praposiius; 
(3)  ut  non  major  pecunia  credita  sit,  quam  navis  refidendd 
opus  Juerit ;  (4)  ut  eo  loco  credita  sit  pecunia,  in  quo  id^ 
propter  quod  numerabatur,  comparari  potuerit*  And  he  re- 
peats the  same  suggestions  in  his  own  commentary  on  the  In- 

'  EmerigOD,  Trait6  a  la  Grosse,  torn.  2.  cb.  4.  s.  5.  7,  8. 11 ;  1  Valin 
Comm.  LiF.  2.  tit.  1.  art.  19.  p.  441 ;  Id.  Li?.  1.  tit  14.  art  16.  p.  362. 
See  also  Erskine's  Inst  B.  3  tit  3.  s.  44.  46;  1  Stair's  Instit  by  Brodie 
B.  1.  tit  12.  a.  18, 19 ;  Pothier  on  Oblig.  n.  448. 

'  Peck.  Opera  Omnia  de  Exercit  Actione,  p.  838.  S.  P.  Vinnios. 
Peck,  ad  Rem  Nauticam,  De  Ezerc.  Actione,  pp.  98, 99, 183. 

^  Vionius,  Peck,  ad  Rem.   Naut  De  Exercit  Act  p.  183. 
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stitutes.*  Marquardus,  in  his  Treatise  on  Maritime  Law,  uses 
the  following  language ;  Adeo  autem  fawrabile  est  hoc  refec^ 
fianis  navalis  privilegium,  ut  si  magister  navis  cavU  se  acci^ 
pere  in  refeciioncm  navisy  etiamsi,  in  earn  causam  nan  inpenr 
derii,  sed  in  suos  usus  converieriy  tamen  teneatur  Exerdtor.* 
Stypmannus  says  ',—Si  vero  extra  provindam  est,  et  ntms 
indigeat,  ex.  gr.  si  vela  emenda  vel  alia  armentay  potest 
magister  navisypro  resarciendo  damnoy  quod  navis  a  tempestati' 
bus  accepitj  quantum  est  opus  periado  exercitorvm  sumere;  et 
quod  ita  accipity  tenentur  exsolvere.  He  adds  in  another  place; 
Debet  autem  damnum  in  ai^us  reparationem  pecunia  acdpitur^ 
verumy  nan  simtdatumy  vanum,  aut  imaginarium  e^^e,'— citing 
with  approbation  the  commentary  of  Cujacius  on  the  law  ol 
Africanus.  Loccenius  says ;  si  navis  rejicienda  aut  instruenda 
sity  et  magister  in  usitm  navis  reJiciend€B  aut  instruenday  cui 
propositus  esty  pecuniam,  fuerit  mutuatusy  eiiam  si  hoc  non 
sdverit  exercitoTy  tamen  in  exercitorem  actio  dabitur.  He  then 
puts  the  case  of  the  money  being  misemployed ;  and  states, 
that  the  owner  is  still  bound  ;  and  then  adds ;  Sed  et  creditorem 
incautum  esse  decet  eo  ut  dispiciat  an  in  eam  causam  ing^endat 
pecuniam  magister  naviSy  in  quam  ab  ipso  mutuatus  est ;  vel 
num  iis  impensis  navis  jam  opus  habeaty  in  quas  ipsi  crediHt 
pecuniqm ;  num  navis  in  ea  causa  sity  ut  rejid  debeat.*  Kur** 
icke  is  far  more  direct.  Potest  vero  nauderus  in  lods  peregrinis 
foenus  nauticum  accipere ;  (1)  si  probabile  damnum  in  navi  et 
instrumentis  navilibus  adpareat ;  (2)  si  isthic  loci  cambioy  sub 
fide  exerdtorum  pecuniam  ab  exerdtoribus  solvendam  comparare 
nonqueat;  (3)  si  rwn  habeat  in  navi  bona,  quic  niajori  cum 


*  Vinnius,  ad  Inst.  Lib.  4.  tit.  7.  s.  2.  nota  (4.) 
'  Marquardus  De  Jure  Marit,  Lib.  2.  ch.  5.  p.  225.  n.  27. 
'  Stypmannus  ad  Jus.  Marit.  p.  4.  ch.  5.  n.  106. 107. 113  to  135,  p.  417 
to  p.  419. 
^  Loccenius  De  Jure  Marit.  lib.  3.  ch.  7.  note  6, 7,  8. 
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ammado  exercitorum  vendi,  quam  fomus  nauiicum  contrahiy 
poaint ;  (4)  ne  ultra  quam  ad  reparationem  damnij  tt  similis 
casui  necessitatisy  opus  esty  accipiat.^  Casaregis  speaking  of 
the  greater  liberality  of  the  law  in  maritime  affairs,  says ;  Quod 
exercitares  remaneant  obligati  pro  pecunia  ad  cambium  capi- 
ianeo  data  in  usum  navis,  absque  onere  creditoribus  jusiijicandi 
tfersionem  pecunia  in  illius  utilitatem,  juxta  textum  kg.  ^iima, 
ff.  de  Exerc,  Actione.  (Dig.  Lib.  14,  tit.  1.  c.  7.)  He  adds ; 
Jri  casu  etiam  generalis  vel  illimiiaia  prcepositumis  non  potest 
aUquis  cum  magistro  contrahere,  nisi  vero  sciat  nawm  indigere 
tfc.  Si  vero  contrahenti  constaveritj  quod  navis  non  erat  in  ea 
anuay  ut  indigeret,  vel  saltern  ianto  non  indigeret,  tunc  nuUa  et 
dabitur  actio  contra  navem  ac  exercitores.  And  he  recognises 
in  its  full  force  the  doctrine  of  the  Digest,  that  the  owner  is 
bound,  if  the  master  procures  things  useful  for  the  navigation 
of  the  ship,  or  to  repair  her :  Si  aliqtias  res  emerit  utiles  navi" 
gantiy  vel  si  quid  rejuAenda  navis  catisa  contractum* ;  as  well 
as  the  doctrine  of  Africanus.'  Roccus  is  equally  significant  in 
the  passage  cited  at  the  bar.  Muttuins pecuniammagistro  navis 
pro  refectione  ipsius  navis  aut  ad  hoc,ut  aliquas  res  emerit  utiles 
naviganti ;  vel  pro  salario  nautarum,  vel  adarmendam  et  irutrU' 
endam  navem^  semper  dominus  obligatus  rcmanet.*  He  then 
adds ;  Verum^  nota  circa  hoc,  quod  si  magister  navis  decipiat 
crediiorem  in  mutuo  pro  dicta  refectione  vel  in  pretio  rerum 
emptarum^  hoc  ad  onus  domini  et  exerdtoris  cedit,  non  autem  ad 
anus  creditoris.^  And  he  then  proceeds  to  lay  down  the  four 
rales  already  cited  from  Vinnius.  In  truth  the  whole  of  these 
writers  have  borrowed  and  adopted  the  expositions  of  Cujacius 


'  Kuricke  Ins.  Mark.  Hans,  ad  tit.  6,  art.  2  page  7G5. 

'  Caaaregifl  Disc.  71,  n.  12,  13,  14,  32 ;  Dig.  Lib.  14,  tit.  1, 1.  1,  b.  7. 

'  Id.  Disc.  71,  n.  33. 

*  KoecuB  De  Nav.  et  Naul.  n.  23. 

*  Rocc.  De  Nav.  n.  24. 
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on  this  same  subject,  who  has  laid  down  the  same  rules,  the 
principal  of  which  points  to  the  duty  of  the  creditor  to  ascer- 
tain, an  navis  indigeat  refectione;  ut  re  vera  navis  indiguerU 
refeciione ;  satis  est  si  navis  refidenda  causa  crediderit,  et  in 
ea  causa  fuerit  navis,  ut  refici  deberet? 

I  have  been  the  more  full  in  these  citations  from  the  older 
writers,  (most  of  which  will  be  found  collected  in  Emerigon 
and  Boulay  Paty')  because,  unless  I  greatly  misunderstand 
the  purport  of  their  expressions,  they  inculate  a  yery  different 
doctrine  from  that,  which  has  been  supposed  at  the  argument  to 
be  the  general  result  of  the  maritime  law.  These  writers  use 
DO  intensive  expressions  as  to  the  necessity  of  the  repairs. 
Their  language  imports  no  more,  than  what  is  meant  by  our 
common  English  phrase,  that  the  ship  needs  or  stands  in  need 
of  lepairs  utTefid  deberet;  and  some  of  them  press  it  further 
by  requiring  no  more  than  a  probable  damage  or  probable  cause 
of  repairs.  So  that  at  most  these  writers  leave  the  whole  sub- 
ject open  to  a  liberal  interpretation  of  what  constitutes  necessary 
repairs ;  and  relieve  the  court  from  all  necessity  of  qualifying 
their  language.  The  doctrines  maintained  by  Valin  and  Emerigon 
on  this  subject  have  been  already  stated ;  and  their  authority  upon 
questions  of  maritime  law  is  justly  entitled  to  very  great  weight. 

The  modem  code  of  commerce  of  France  authorizes  the 
master  to  take  up  money  on  bottomry,  if,  during  the  course  of 
the  voyage,  there  is  a  necessity  of  repairs,  or  to  buy  provisions, 
after  having  verified  the  same  by  a  report  drawn  up  and  signed 
by  the  principal  officers  of  the  crew ;  Si  pendant  la  ccurs  du 
voyage  il  y  a  necessitS  de  radoub,  ou  cP  achat  de  victudlUs^ 

■  Cujacii  Opera,  torn.  1  col.  1451, 145^    Ad  Afric.  Tract.  8. 

*  Emerigon  Traill  a  la  Grosse,  torn.  2.  ch.  4.  s.  5. 11.  Boulay  Paty, 
Droit  Comm^  torn.  2.  s.  14.  p.  62,  &c.  See  also  Valin  Comm.  torn. 
1.  Lib.  2.  tit.  1.  art.  19. 

'  Code  de  Commerc.  art  234 ;  and  see  2  Emerigon  Trait6  a  la  Groaee, 
ch.  4.  s.  5.  Comm.  of  fioulay  Paty,  edit,  1827.  p.  461,  462. 
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And  It  declares  the  master,  who  shall,  without  necessity,  have 
taken  up  money  on  bottomry,  or  have  given  a  false  account  of 
damages  sustained,  responsible  to  the  owners,  without  prejudice 
to  a  criminal  prosecution  against  him,  if  there  be  good  cause/ 
The  modern  commentators  upon  this  code  agree,  that  if  the 
lender  has  acted  in  good  faith,  the  ship  is  responsible,  notwith- 
standing there  may  not  have  been  a  positive  necessity  for  the 
repairs.     Thus,  Pardessus  says;  Lea  Armateurs  tie  peuvent 
refuser  d^acqaitter  Its  engagemens  pris  pour  ces  causes  et  avec 
ces  formaliteSi  sous  pretexte  quHls  eniendent  contester^  ce,  qu'a 
fait  le  capitaine — ou  que  V  emprurU  rCetoit  pas  reellement 
necessaire,  et  que  le  capitaine  a  suppose  des  besoins^    Boulay 
Paty,  holds  the  same  doctrine;  using  the  words,  pour  les 
necessttes  du  Navire,  et  pour  les  besoins  du  navire^  as  equiva- 
lent expressions.'    But  what  is  more  important,  each  of  these 
authors  lays  dovm  the  general  authority  of  the  master  to  do,  in 
the  absence  of  the  owner,  what  he  shall  judge  to  be  most  pro- 
per for  the  safety  of  the  ship,  and  the  success  of  the  voyage. 
Tout  ce  qu'U  jugera  convenable  (says  Boulay  Paty)  pour  le 
salut  du  batimenty   et  le  succes  de  FExpedition^     Lorsque 
PArmateur  est  absent^  fyc,  il  est  presume  s^en  etre  rapporie  au 
capitaine  (ses  pouvoirs)   (says  Pardessus)  et  T  avoir  autorisi 
a  faire  les  depensesy  quHl  jugeroit  necessairesy  mime  dans  le 
lieu  de  F Embarquement  et  avant  le  voyage  commence.^ 

But  assuming  the  law  of  continental  Europe  to  be  different 
from  what  I  have  supposed  ;  still,  after  all,  we  must  be  govern- 
ed by  that  law,  which  prevails  in  our  own  jurisprudence.  Now, 
it  seems  to  me  clear,  that,  by  our  law,  the  master  has  a  right  in 


>  Code  de  Commerce,  art.  236. 

'  Pardessus  Droit  Commerc.  torn.  3.  n.  911. 

'  Bouly  Paty,  Droit  Commer.  torn.  2.  s.  14.  p.  62, 64, 68, 69, 75. 

^  Boulay  Paty,  Droit  Comm.  torn.  1.  s.  1 .  p.  262. 

^  Pardessus,  Droit  Comm.  torn.  2.  pt.  3.  tit.  2.  cb.  1.  s.  626.  p.  58, 59. 
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a  foreign  port  to  biod  the  owners  for  all  supplies  and  repairs  of 
the  ship,  which,  in  the  liberal  sense  of  the  terms,  are  deemed 
necessary  supplies  and  repairs ;  that  is,  such  as  are  reasonably 
fit  and  proper  for  the  ship  and  the  voyage.  Lord  Tenterden,  in 
his  excellent  Treatise  on  Shipping,  (Abbott  on  Shipp.  Pt.  2, 
ch.  3,  s.  3,  p.  102,  edit.  1829),  lays  down  the  proposition  in 
the  following  exact  and  perspicuous  language :  "  In  order,  how- 
ever, to  constitute  a  demand  against  the  owners,  it  is  necessary, 
that  the  supplies  furnished  by  the  master's  order  should  be  rea- 
sonably fit  and  proper  for  the  occasion,  or  that  money  advanced 
to  him  for  the  purchase  of  them  should,  at  the  time,  appear  to 
be  wanting  for  that  purpose.  The  contrary  in  either  case 
would  furnish  a  strong  presumption  of  fraud  or  collusion  on  the 
part  of  the  creditor.  The  proper  mode  of  ascertaining,  what  is 
necessary,  is  to  ask,  what  a  prudent  owner  himself  would  have 
done,  had  be  been  present."  In  Webster  v.  Seekamp^  (4  Bam. 
and  Aid.  R.  352),  the  very  question  was  before  the  court,  in  a 
case,  where  the  plaintifif  had  coppered  a  ship  at  the  request  of 
the  master,  the  owner  being  in  the  same  country,  and  brought 
bis  suit  against  the  owner  for  the  amount.  The  defence  was, 
that  the  coppering  was  not  absolutely  necessary  for  the  voyage ; 
and  it  was  found  at  the  trial,  that  it  was  extremely  useful  to 
copper  vessels  on  such  a  voyage,  but  not  absolutely  necessary ; 
for  many  vessels  went  the  same  voyage  without  being  coppered. 
The  Judge  at  the  trial  put  the  question  to  the  jury,  whether 
the  copper  was  useful  and  proper  for  the  voyage  ;  and  whether 
it  were  such,  as  a  prudent  owner  himself,  if  present,  would  have 
ordered.  The  jury  found,  that  it  was,  and  the  plaintiff  obtained 
a  verdict.  Upon  a  motion  for  a  new  trial,  the  Court  affirmed 
the  ruling  of  the  judge  at  the  trial.  Lord  Tenterden  on  that 
occasion  said  ;  '^  I  am  of  opinion,  that  whatever  is  fit  and  proper 
for  the  service,  on  which  a  vessel  is  engaged,  whatever  a  pru- 
dent owner  would  have  ordered,  if  present  at  the  time,  comes 
within  the  meaning  of  the  word,  '  necessary,'  as  applied  to 
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those  repairs  done  or  things  provided  for  the  ship  by  order  of 
the  master,  for  which  the  owners  are  liable ;"  and  he  rejected 
the  suggestion,  that  they  should  be  absolutely  necessary  as  too 
narrow,  and,  in  many  cases,  impracticable.  The  other  judges 
concurred  on  the  same  ground ;  and  Mr.  Justice  Best  added ; 
''No  man  can  say,  what  is  absolutely  necessary.  If  the  top- 
masts were  lost,  a  vessel  might  sail  without  them,  and  possibly 
perform  her  voyage  with  safety.  A  topmast  might,  therefore, 
be  said  not  to  be  absolutely  necessary.  Yet  no  prudent  man 
would  proceed  to  sea  without  it."  Mr.  Chancellor  Kent  has 
maintained  a  similar  doctrine  in  his  learned  commentaries,  stat- 
ing that  ''the  supplies  must  appear  to  be  reasonable,  or  the 
money  advanced  for  the  purpose  of  them  to  have  been  wanting  ; 
and  there  must  be  nothing  in  the  case  to  repel  the  ordinary  pre- 
sumption, that  the  master  acted  under  the  authority  of  the  own- 
ers.'^  *  And  such  I  conceive  to  be  the  established  American 
law. 

AH  the  analogies  of  the  law  lead  to  the  same  conclusion. 
Thus,  we  all  know,  that  infants  are  generally  incapable  of  bind- 
ing themselves  except  by  contracts  for  necessaries,  for  necessary 
food,  necessary  clothing,  and  necessary  means  of  instruction. 
In  what  sense  does  the  common  law  interpret  the  meaning  of 
such  necessaries  ?  Certainly  not  as  limited  to  things  absolutely 
and  indispensably  necessary;  for  then  bread  and  water,  the 
coarsest  and  meanest  clothing,  the  narrowest  means  of  the  hum- 
blest knowledge  would  be  the  most,  which  could  justifiably  be 
embraced  in  such  an  interpretation.  On  the  contrary,  we  all 
know,  that  necessaries  for  an  infant,  in  the  sense  of  the  common 
law,  are  such  as  are  suitable  for  his  rank,  degree,  condition,  and 
objects  in  life;  and  that  a  spirit  of  liberal    allowance   and 


*  3  Kent  Com.  Lect.  46,  p.  163,  3d  edit.  See  also  Ross  v.  The  Skip 
AcUve^  [2  Wash.  Clr.  R.  2Si6),  Phillips's  Benecke,  &c.  on  Average,  174 
to  179.    UniUd  bu.  Co.  v.  ScoUy  (I  John.  R.  106.) 
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eDlightened  policy  governs  in  this  matter,  to  attain  the  ends  by 
the  appropriate  and  best  means.  The  same  rule  applies  to 
cases,  where  husbands  are  made  responsible  for  necessaries  fur- 
nished to  their  wives,  either  under  ordinary  or  extraordinary  cir- 
cumstances. And,  indeed,  it  will  be  difficult  to  find  any  depart- 
ment of  the  law,  in  which  the  same  doctrine  does  not  pervade 
the  whole  structure  of  its  principles.  The  whole  theory  of 
the  law  of  Bailments  turns  upon  it ;  as  does  also  that  of  general 
agency. 

Some  criticism  has  been  employed  upon  the  words  ''  moral 
necessity"  as  applied  to  the  conduct  of  the  master  acting  in 
cases  of  this  sort ;  and  it  has  been  more  than  intimated,  that 
the  expression  is  quite  new,  and  can  scarcely  be  traced  beyond 
the  case  of  Gordon  v.  The  Mass.  F.  and  M,  Ins.  Com.  (2 
Pick.  R.  249).  It  does  not  appear  to  me,  that  the  criticism 
has  any  just  foundation,  or  that  the  expression  is  either  new  or 
inapt.  It  seems  to  me  to  indicate  precisely  that  which  such  a 
case  requires.  Moral  necessity  arises,  where  there  is  a  duty 
incumbent  upon  a  rational  being  to  perform,  which  he  ought  at 
the  time  to  perform.  It  presupposes  a  power  of  volition  and  ac- 
tion, under  circumstances,  in  which  he  ought  to  act,  but  in  which 
he  is  not  absolutely  compelled  to  act  by  overwhelming  superior 
force.  Indeed,  I  hardly  know,  how  a  case  of  physical  necessity 
can  correctly  be  said  to  exist  in  cases,  where  an  agent  is  called 
upon  to  exercise  judgment  and  discretion,  to  act,  or  not  to  act. 
Take  the  case  of  the  master  of  a  ship  in  a  storm  of  imminent 
peril,  where  a  jettison  seems  required,  or  masts  are  to  be  cut 
away  to  save  the  ship  from  foundering  at  sea.  The  master  is 
called  upon  to  act ;  but  even  in  such  an  extremity  he  has  a 
choice ;  and  when  he  acts,  he  acts,  properly  speaking,  upon  his 
judgment,  under  amoral,  rather  than  a  physical,  necessity.  But 
in  ordinary  cases,  where  a  master  orders  repairs  or  supplies  for 
the  ship,  it  would  be  an  entire  deflection  from  the  true  use  of 
language  to  call  it  a  case  of  physical  necessity.     So  far  as  the 
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master  is  cooceraed,  it  is  his  duty  to  procure  suitable  repairs  and 
supplies,  in  order  to  enable  him  to  save  the  ship  and  prosecute 
the  voyage  ;  and  this  sense  of  duty,  when  it  becomes  impera- 
tive by  its  urgency  upon  his  conscience  and  judgment,  consti- 
tutes what  is  most  appropriately  called  a  moral  necessity.  No 
one  can  correctly  say,  in  such  a  case,  that  the  master  is  under 
a  physical  necessity  to  make  the  repairs,  or  to  procure  the 
supplies. 

In  the  course  of  this  examination  I  have  not  thought  it  proper 
to  refer  to  the  cases  of  sales  by  the  master  of  the  ship  or  cargo, 
or  both,  because  they  do  not  belong  to  his  ordinary  duties ;  and 
are  only  superinduced  from  an  overwhelming  or  extreme  neces- 
sity, which  requires  him  to  act  in  unforeseen  emergencies  for 
the  best  interests  of  all  concerned.  The  Gratitxidine  (3  Rob. 
R.  240),  and  The  Petapsco  Ins.  Co,  v.  Southgate,  (6  Peters 
R.  604),  and  Winn  v.  The  Columbian  Ins.  Co.  (12  Pick.  R. 
279,  283,  286),  fully  illustrate  the  doctrine  of  such  cases. 

Then,  as  to  another  point  suggested  at  the  argument,  viz. : 
that  the  creditor,  who  lends  money,  is  bound  to  use  due  dili- 
gence in  ascertaining,  whether  it  is  wanted  for  repairs  and  sup- 
plies ;  and  to  advance  no  more  than  is  reasonably  necessary  for 
such  a  purpose.  I  entirely  agree  to  the  doctrine,  when  it  is 
interpreted  with  what  I  consider  to  be  its  true  and  just  limita- 
tions. The  point  can  only  arise,  where  no  necessity  for  the 
repairs  or  supplies  exists,  and  where,  by  the  use  of  reasonable 
diligence,  the  absence  of  such  necessity  could  have  been  known 
and  ascertained.  If  the  repairs  and  supplies  are  necessary,  then 
the  creditor  will  be  entitled  to  recover  the  amount  from  the 
owner  (for  I  am  speaking  of  cases  of  ordinary  supplies  and 
repairs,  where  no  bottomry  bond  is  taken),  without  making  any 
inquiry  whatsoever.  On  the  other  hand,  if  no  inquiries  what- 
soever could  have  put  the  creditor  in  possession  of  the  real  facts, 
and  he  has  acted  upon  the  representations  of  the  master,  with 
gpod  faith  and  under  circumstances  affording  no  ground  of  sus<* 
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picion  of  ill  faith  id  the  master,  1  conceive,  that  he  is  dispensed 
from  all  responsibility  in  regard  to  such  inquiries.  Thus,  if  be 
should  be  deceived  in  making  advances  for  repairs  or  supplies 
for  imaginary  injuries  or  losses  at  sea,  which  he  could  have  no 
means  of  knowing  or  tracing,  but  which  the  master  and  crew 
fraudulently  pretended  to  exist,  I  presume,  that  he  would  be 
enabled  to  recover  against  the  owners  for  reasonable  advances 
made  by  him  to  repair  such  injuries  or  supply  such  losses. 
Such  certainly  seems  to  be  the  doctrine  of  the  civil  law :  Omnia 
enim  facta  magisiri  debet  prastare,  qui  eum  praposuit ;  alio^ 
quin  contrahentes  dedpieniur;  etfadlius  hoc  in  magistrOy  quam 
institore^  admittendum  propter  uiilitatem.^  Sed  et  si  in  pretiis 
rerum  emptarum  fefellit  magister,  exercitoris  erit  damnum,  non 
creditoris*  Pothier  evidently  so  understood  it ;  for  in  his  edi- 
tion of  the  Pandects,  in  his  preface  to  the  law  of  Africanus, 
(Dig.  Lib.  14,  tit.  1, 1.  7),  he  says;  Sed  etsi  spedaliter caverit 
(magister)  se  ad  navis  causam  mutuari,  putOy  ad  htgu$  refec- 
tionem ;  ita  demum  Exercitoria  dabiiur,  si  probabile  videri  po^ 
tuity  quod  ad  hanc  causam  mutuaretur.^  It  certainly  is  the  doc- 
trine of  the  French  maritime  law.*  But  where  the  creditor 
could  by  due  diligence  ascertain  the  necessity  of  the  repairs  or 
supplies,  then,  under  such  circumstances,  if  he  makes  no  in- 
quiries, and  no  such  necessity  in  fact  exists,  he  will  have  no 
claim  upon  the  owner.  Cujacius  puts  this  doctrine  in  a  strong 
light.  Hoc  tantum  exigimus,  ut  nonfuerit  falsa  causa  roganda 
pecunue  mutua,  ut  mutuo  non  fuerii  quasitus  tiiulus  falsusy  id 


>  Dig.  Lib.  14,  tit.  1,1.1,8.5. 

'  Dig.  Lib.  14,  tit.  1, 1. 1,  s.  10.  Emerigon,  Trait^  a  la  Groase,  ch.  4, 
8.  5.  1  Valin  Comm.  Lib.  2,  tit.  1,  art.  19.  Cujacii,  Opera,  torn.  l,col. 
1451, 1452.    De  Exerc.  Actione. 

*  Pothier,  Pand.  Lib.  14,  tit.  1,  n.  8. 

*  EtnerigoD,  Traits  a  la  Grosse,  ch.  4,  s.  5,  8.  1  Valin  Comm.  Lib.  2; 
tit.  1,  art.  19. 
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est^  xU  re  vera  navi  indiguerit  refectione,  et  uti  hoc  certo  in- 
dagarit  ac  scieri  creditor,  Rogas  me  muttiam  pecuniam  in  re- 
fectionem  navis,  cui  diets  te  esse  prapositum.  Ego  debeo  esse 
diligeTis  et  curiosusy  et  inquirare  antequam  numerem  pecuniam, 
an  navis  indigeat  refectione.^  But,  notwithstanding  this  strong 
language,  I  conceive  nothing  more  is  meant  than  that  after  due 
inquiry  there  should  be  an  apparent  necessity  for  the  repairs  or 
supplies ;  for  it  is  immediately  afterwards  added,  that  the  credi- 
tor need  not  look  to  the  exact  amount  required  ;  Quia  non  de- 
bet inquirere  creditor,  quanti  sit  impensa  refectionis,  vel  quanti 
velum  comparare  possit,  fyc.  Satis  est,  si  navis  reJidendtB 
causa  crediderit,  et  in  ea  causa  fuerit  navis,  uA  rejici  deberet.* 
Roccus  himself  admits,  that  if  there  be  a  case  of  apparent  ne- 
cessity^ the  owner  will  be  bound,  although  the  master  has  been 
guilty  of  fraud,  in  the  passage  already  cited.'  Pothier,  in  his 
Treatise  on  Obligations  (n.  449),  put  the  rights  of  creditors  for 
advances  to  the  master  upon  the  ground  of  the  probable  neces- 
sity, from  the  representations  of  the  master.  Pourvuque  la 
Declaration  par  le  contrat  d^Emprunt  jut  vraisemblable.  Mr. 
Bell,  in  bis  Commentaries,  (1  Bell  Comm.  B.  3,  Pt.  1,  ch.  5, 
s.  1,  n.  454),  says;  '^  His  (the  master's)  office  holds  him  out 
as  the  accredited  agent  of  the  owners,  on  whose  authority  all 
repairs,  furnishings  of  naval  stores,  subsistence  or  money  neces- 
sary for  the  occasions  of  the  voyage,  may  be  contracted  for  or 
advanced  on  the  credit  of  the  owners.  The  only  restraint  is 
the  necessity  on  the  part  of  the  furnisher  or  advancer  of  money 
to  see,  that  the  supply,  which  the  master  requires,  is  justified 
by  at  least  apparent  necessity."  The  language  already  cited 
from  Abbott  on  Shipping,  (Pt.  2,  ch.  3,  s.  3),  leads  to  the 
same  conclusion  ;  for  it  is  there  said,  that  ^^  the  money  advanced 

*  Cujacii  Opera,  torn.  1,  col.  1451.    De  Exer.  Actione  L.  7.  Africanus. 

•  Ibid. 

'  Roccus  De  Nav.  n.  24. 
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should  at  the  time  appear  to  be  wantiog^'  for  the  supplies  or 
repairs.  Indeed,  it  seems  to  me,  that  any  more  strict  rule 
would  endanger  the  interests  of  all  concerned,  and  more  than 
all  others  of  the  owner ;  for  who  would  be  willing  to  lend  a 
master  abroad,  if  he  were  compelled  to  furnish  positive  proof  of 
the  necessity  of  the  repairs  or  supplies  beyond  what  fair  inqui- 
ries and  what  the  appearances  of  things  would  afford,  upon  due 
examination  ?  If  there  ever  was  a  case,  in  which  the  maxim 
should  be  applied,  that  where  one  of  two  innocent  persons  must 
suffer,  he  should  sufier,  who  had  by  his  confidence  enabled 
another  to  perpetrate  a  fraud,  this  would  seem  to  be  the  case, 
for  the  reason  suggested  by  the  Digest ;  Eo  usque  producendam 
utilUatem  navigantium.  Kuircke,  in  the  passage  already  cited> 
goes  the  whole  length  of  the  doctrine.  Si  probabile  damnum 
in  navi  et  instrumentis  navilUms  adpareat.  And  Valin  has 
wisely  considered  a  different  rule  too  subtile  and  punctilious  for 
the  usages  of  commerce.^  I  have,  therefore,  no  difficulty  in 
holding,  that  if  there  is  an  apparent  necessity,  at  the  time,  for 
the  repairs  and  supplies,  the  creditor,  acting  with  good  faith  and 
reasonable  diligence,  will  be  justified,  whatever  may,  at  a  future 
time,  and  under  other  circumstances,  turn  out  to  be  the  real 
state  of  things.  The  creditor  must  lend,  if  he  lends  at  all  upon 
the  faith  of  what  is  then  known,  and  seen  upon  due  examina- 
tion ;  and  his  rights  ought  not  to  be  jeoparded  by  new  proo&, 
which,  at  a  distant  period,  or  in  another  place,  may  spring  up 
to  create  doubts,  or  to  change  opinions. 

Hitherto,  we  have  been  looking  to  this  matter  as  connected 
solely  with  the  interests  of  the  creditor  and  the  owner.  But  a 
most  important  consideration  remains;  and  that  is,  how  it  affects 
the  rights  and  duties  of  the  master  of  the  ship.     He  is  clothed 


*  1  Valiii.  Comin.  Lib.  2,  tit.  1,  art.  19,  p.  44^2.  See  also  2  Valin 
Comm.  Lib.  3,  tit.  5,  art.  7.  Pothier  seems  to  hold  a  like  doctrine. 
Pothier  Trait^  a  la  Grosse,  n.  53. 
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with  the  general  authority  to  make  repairs  and  order  supplies  in 
all  the  exigencies  of  the  voyage.  He  is  compelled  by  bis  duty 
and  the  confidence  of  the  owner,  to  act  for  the  best  interest  of 
all  concerned  in  the  voyage  ;  and  to  exercise  a  sound  judgment 
as  to  what  is  to  be  done  in  new  and  unforeseen  exigencies. 
According  to  the  doctrine  which  we  have  heard,  he  is  bound  to 
act;  and  yet  he  must  act  at  his  own  peril.  If  he  acts  with  the 
most  entire  good  faith,  upon  the  purest  exercise  of  his  own 
judgment,  with  the  fullest  advice  and  assistance  of  other  intelli- 
gent minds  of  reasonable  skill  and  prudence  upon  the  spot ; 
yet,  if,  upon  a  review  of  the  whole  proceedings,  other  minds,  in 
a  distant  country,  at  a  different  time,*and  under  other  local  or 
professional  influences,  should  come  to  a  different  conclusion,  as 
lo  the  necessity  or  the  extent  of  the  repairs  or  supplies,  be  is  to 
bear  the  sole  responsibility,  and  to  meet  in  pcsnam  to  the  full 
extent  (it  may  be)  of  his  fortune  all  the  consequences,  in  a  suit 
at  the  instance  either  of  the  creditor  or  of  the  owner.  Now,  I 
confess,  that  I  should  be  very  reluctant  to  hold  to  such  a  rigid 
doctrine ;  a  doctrine,  in  my  judgment,  utterly  unsafe  and  im- 
practicable for  the  ordinary  purposes  of  navigation  and  trade. 
It  is  not,  to  my  knowledge,  any  where  established  ;  and  I  have 
not  hesitated  upon  many  occasions  to  repudiate  it,  in  that  limit- 
ed administration  of  public  justice,  which  has  fallen  to  my  lot. 
If  it  were  true,  no  creditor  would  dare  to  lend  money  to  the 
master  of  a  ship  for  repairs  or  supplies  ;  and  no  master  would 
dare  to  borrow  money  for  such  purposes.  An  innocent  mistake^ 
under  circumstances  of  the  highest  caution,  and  the  most  abun- 
dant good  faith  and  reasonable  diligence,  would  be  visited  with 
the  same  effects  as  gross  negligence  or  fraud.  What,  under 
such  circumstances,  would  be  the  situation  of  the  shipwright  or 
material-man,  who  should  furnish  the  repairs  or  supplies  in  a 
foreign  port  ?  The  maritime  law  gives  him  a  lien  on  the  ship 
for  his  necessary  repairs  and  supplies ;  and  when  he  comes  to 
assert  it  in  the  home  port  of  the  ship,  he  is  met  by  the  owner 
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with  the  defeoce,  that  no  lien  attaches  ;  because,  although  the 
repairs  and  supplies  have  been  made  in  good  faith,  yet  upon  a 
full  re-examination  and  revision  of  all  the  circumstances,  the 
master,  and  themselves,  have  erred  in  judgment,  as  to  the  extent 
or  the  necessity  of  the  repairs.  They  were  at  the  time,  indeed, 
apparently  necessary  and  proper,  in  the  judgment  of  those  who 
seemed  well  qualified  by  nautical  skill  and  judgment  to  decide 
upon  the  matter ;  but  there  is  now  a  weight  of  better  skill  and 
judgment  the  other  way,  as  to  the  positive,  though  not,  perhaps, 
as  to  the  apparent  necessity.  It  seems  to  me,  that  such  a  de- 
fence, successfully  maintained,  would  spread  an  alarm  through 
the  whole  maritime  world.  Before  I  should  yield  to  such  a 
doctrine,  I  should  require  the  most  stringent  authority  directly 
on  the  point.  I  am  not  aware  of  any  such  authority.  Even  in 
the  case  of  the  sale  of  a  ship  by  the  master,  which  can  be  justi- 
fied only  upon  an  urgent  necessity,  no  rule  so  rigid  has  yet  been 
established  ;  for  if  such  a  necessity  does  apparently  exist  at  the 
time,  and  upon  the  spot,  I  conceive,  that  the  master  will  be  jus- 
tified even  in  a  sale  of  the  ship,  although  subsequent  events  may 
show,  that  a  different  course  might  have  been  attended  with 
success.^  In  the  case  of  a  sale  of  the  cargo  by  the  master, 
which  can  only  be  justified  by  necessity,  since  he  is  not  ordina- 
rily the  agent  of  the  cargo,  an  apparent  necessity  would  seem 
to  be  all  that  the  law  requires.  In  the  case  of  The  Gratitu- 
dincy  (3  Rob.  R.  240,  259),  Lord  Stowell,  alluding  to  such  a 
case,  said ;  ^'  In  such  emergencies,  the  authority,  of  agent  is 
necessarily  devolved  upon  him,  unless  it  could  be  supposed  to 
be  the  policy  of  the  law,  that  the  cargo  should  be  left  to  perish 


>  See  Petapsco  hns.  Co,  v.  SoidhgaUy  5  Peters  R.  605;  Th^  Brig  Sa- 
rah Ann,  2  Sumner  R.  206 ;  7%«  Schooner  TUton,  5  Mason  R.  465 ;  Me 
v.  Royal  ExeK  hu.  Co.  8  Taunt  R.  755 ;  The  Warrior,  2  Dodaon  R.  288 ; 
The  Ship  Packet :)  Mason  R.  258,  259.  See  also  fFtnn  v.  The  Cokm- 
hiam  hu.  Co.  12  Pick.  R.  279. 
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without  care.  What  must  be  done  ?  He  roust  in  such  case 
exercise  his  judgment,  whether  it  would  be  best  to  trans-ship  the 
cargo,  if  he  has  the  means,  or  to  sell  it.  It  is  admitted  in  ar- 
gument, that  he  is  not  absolutely  bound  to  trans-ship.  He  may 
not  have  the  means  of  trans-shipment.  But  even  if  be  has,  he 
may  act  for  the  best  in  deciding  to  sell.  If  he  acts  unwisely  in 
that  decision,  still  the  foreign  purchaser  will  be  safe  under  his 
acts."  In  the  case  of  Freeman  v.  The  East  India  Company^ 
5  Bam.  &  Aid.  R.  617),  which  was  the  case  of  a  sale  of  the 
cargo  by  a  master,  Lord  Chief  Justice  Abbott  said  ;  ^'  A  sale  of 
the  cargo,  or  any  part  of  it,  by  the  master,  could  confer  no  title 
on  the  purchaser,  unless  there  was  an  apparent  necessity  for 
such  sale.  That  question  I  left  to  the  jury,  and  they  were 
clearly  of  opinion,  that  there  was,  in  this  case,  no  such  apparent 
necessity."  It  is  true,  that  the  other  judges,  on  the  same  occa- 
sion, used  somewhat  different  language,  speaking  of  the  neces- 
sity, or  the  absolute  necessity  of  the  sale.  But  1  conceive  the 
Lord  Chief  Justice's  doctrine  to  be  the  true  and  exact  doctrine. 
The  case  of  The  Jane^  (1  Dods.  R.  461,  464,)  is  still  more 
direct  in  point ;  for  in  that  case  Lord  Stowell  puts  the  support 
of  a  bottomry  bond  mainly  on  the  good  faith  of  the  lender. 
"  The  question,"  says  he,  "  then  is,  whether  this  was  a  fair 
transaction.  Whether  the  nioney  was  bond  fide  advanced,  on 
the  representation  of  the  master,  that  he  was  in  want  of  sup- 
plies. By  the  general  law,  the  master  has  a  right  to  take  up 
money  in  a  foreign  port  for  the  use  of  his  ship.  As  long  as  he 
remains  the  ostensible  master,  exercising  all  the  functions  of  that 
situation,  he  has  the  authority  attached  to  it ;  ei  rei  prapositur. 
It  is  not  alleged,  that  the  master  had  any  personal  credit.  Had 
be  not  resorted  to  this  mode  of  raising  money,  the  ship  might 
have  lain  in  port,  till  it  perished  by  decay.  I  see  no  reason  to 
suppose  the  roaster  exceeded  his  power.  It  is  a  power  certiiinly 
liable  to  abuse  by  the  extravagance,  indiscretion,  or  dishonesty 
of  the  master.    But  the  master  is  a  person  selected  by  the 
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owners  themselves.  They  repose  that  trust  in  him,  and  hold 
him  out  to  others  as  trustworthy.  The  reasoning  is  not  con6ned 
to  persons  employed  in  this  capacity  only.  It  is  common  to 
most  situations  in  life.  If  a  domestic  servant,  employed  by  his 
master  to  purchase  necessaries  for  the  use  of  the  house,  misap- 
plies goods  obtained  under  that  pretence,  though  the  authority 
is  abused,  the  master  is  still  liable  for  his  acts.  The  tradesman, 
who  supplied  the  goods  is  not  to  be  the  sufiTerer,  unless  it  could 
be  shown,  that  there  was  collusion  with  the  servant  for  the  pur- 
pose of  defrauding  the  roaster,  &lc.  I  cannot  agree  to  the  doc^ 
trine,  that  the  party  lending  is  obliged  to  see  to  the  application 
of  the  money.  If  there  is  no  collusion  ;  if  he  has  reasonable 
ground  for  believing,  that  the  money  is  fairly  borrowed  ;  it  is  a 
known  principle  in  that  case,  that  no  such  obligation  is  imposed 
upon  the  lender,  &c.  The  transaction  may  be  fair  -  in  all  its 
parts.  But  taking  it  to  be  otherwise  ;  supposing  it  to  be  tinged 
with  a  shade  of  dishonesty  in  the  master ;  the  merchant,  if  he 
did  not  participate  in  the  guilt,  could  not  be  affected  by  it." 
Now,  some  part  of  this  language  is  addressed  to  the  line  of  the 
defence  at  the  hearing,  where  it  was  suggested,  that  at  the  time 
of  the  borrowing  the  master  was  dismissed,  or  about -to  be  dis- 
missed ;  that  the  intention  to  dismiss  was  known  to  the  lender  ; 
that  there  was  no  account  of  the  items,  which  composed  the 
amount  of  the  bottomry  bonds,  nor  of  the  application  of  the 
money.  But  still  it  is  most  clear,  that  Lord  Stowell  sustained 
the  bond  in  that  case  upon  the  apparent  necessity  only,  and  the 
fairness  of  the  transaction  on  the  part  of  the  lender,  upon  the 
representation  of  the  master.  The  doctrine  of  the  same  great 
judge,  in  the  case  of  The  Nehon,  (1  Hagg.  Adm.  R.  169,  175, 
176,)  and  TTie  Zodiac,  (I  Hagg.  Adm.  R.  320,  826,)  seems  to 
me  to  have  proceeded  upon  the  same  views  ;  and  it  is  difficult 
to  imagine  any  one,  in  whose  enlightened  judgment  upon  a  sub- 
ject of  maritime  law  more  confidence  would  be  reposed.' 

*  See  also  3  Kent  Comm.  Lect.  46,  p.  171, 174,  dd  edit. 
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In  short)  it  appears  to  me,  that  all  that  the  maritime  law  re- 
quires, is,  that  the  master  should  exercise  reasonable  diligence 
in  ascertaining  what  repairs  and  supplies  are  necessary ;  and 
that  the  creditor  should  use  reasonable  diligence  to  ascertain,  if 
there  is  such  an  apparent  necessity,  as  the  roaster  has  repre- 
sented ;  and  if  he  does,  and  acts  with  good  faith,  he  will  be  pro- 
tected, and  the  owner  be  responsible  to  him  for  the  repairs  and 
supplies  furnished  by  him. 

Hitherto  my  observations  have  been  mainly  directed  to  the 
consideration,  what  are  necessary  repairs  and  supplies,  in  the 
sense  of  the  law,  for  which  the  master  is  at  liberty  to  con- 
tract ;  and  the  circumstances,  under  which  the  owner  will  be 
bound  for  such  repairs  and  supplies  in  common  cases.  If  the 
repairs  and  supplies  are  in  a  just  sense  necessary,  then  it  is 
clear,  that  if  the  master  has  no  other  known  means  of  meeting 
the  expenditure,  he  may  take  up  the  money  therefor  upon 
bottomry.  If  he  has  any  other  funds,  which  may  be  properly 
applied  for  the  purpose ;  or  if  he  can  procure  the  advances 
upon  the  personal  credit  of  the  owner,  then  he  is  not  at  liberty 
to  take  up  the  money  on  bottomry.*  But  the  onus  of  establish- 
ing, that  there  were  other  funds,  or  that  'they  might  have  been 
obtained  upon  such  personal  credit,  is  on  the  owner,  and  not  on 
the  lender.  And,  if  he  has  acted  in  good  faith,  and  without  any 
knowledge  or  suspicion  of  the  existence  of  such  funds,  or  per- 
sonal credit,  or  could  not,  upon  reasonable  inquiry,  acquire 
knowledge  thereof,  then  the  owner  will  be  bound,  notwith- 
standing they  existed,  or  might  have  been  obtained.  Not  only 
does  the  doctrine  of  the  Continental  Jurists  lead  to  this  conclu- 
sion ;  but  it  seems  to  me  fully  supported  by  the  reasoning  of 
Lord  Stowell,  in  the  case  of  The  Nehon,  (1  Hagg.  Adm.  R. 
J 69),  The  Jane,  (1  Dods.  R.  461),  The  Rhadamanthe,  (1 
Dods.  R.  201),  The  Tsabel,  (1  Dods.  R.  273),  The  Hero, 

^■i^^-^^— ^  —  ■  ■■■■■■■■^■i  »■■■■-■  ■  ■■  .      ..m    —  ■-  ■■  ^N^»^— 

^  See  Rose  v.  The  Ship  AcUve,  2  Wash.  Cir.  R.  225, 336, 237. 
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(2  Dods.  R.  139),  and  of  the  Supreme  Court,  in   The  Aurora, 
(1  Wheal.  R,  96),  and  The  Virgin,  (8  Peters  R.  538,  550,) 
If  the  views,  which  have  been  tlius  iar  suggested,  are  correct, 
it  seems  to  me,  that  they  will  greatly  narrow  the  grounds  of 
controversy  in  the  present  case,  and  save  us  from  the  necessity 
of  reviewing  many  of  the  very  elaborate  expositions  of  the 
facts,  which  have  been  so  fully  presented  at  the  bar.   But,  before 
I  proceed  to  consider  those  facts,  on  which  alone,  in  my  opinion, 
the  real  controversy  must  hinge,  I  wish  to  take  a  brief  notice  of 
the  objection  urged  at  the  bar,  that  neither  the  libel  nor  the 
answer,  in  this  case,  is  adapted  to  such  a  mitigated  form  of  neces^ 
sity  as  has  been  insisted  on  at  the  argument ;  but  that  they  pro* 
pound  a  case  of  unmitigated  and  absolute  necessity.     If  the 
objection  were  well  founded,  I  should  deem  it  my  duty,  as  tbb 
cause  was  not  heard  in  the  court  below,  to  admit  the  libel  and 
answer  to  be  reformed,  so  as  to  bring  before  the  court  the  true 
merits.     But,  supposing  the  pleadings  to  be  as  suggested,  still 
in  a  court  of  Admiralty,  as  the  allegations  are  broad  enough  to 
cover  the  whole  merits,  (if  any  there  be)  and  upcHi  the  maxim, 
that  omne  magus  in  se  continet  minusy  there  would  be  little 
difficulty  in  maintaining  their  sufficiency.     Even  in  the  case  of 
pleadings  at  the  common  law,  in  a  declaration  for  a  total  loss, 
upon  a  policy  of  insurance,  there  may  be  a  recovery  for  a  par- 
tial loss  by  the  same  peril.     The  allegations  of  the  libel  are, 
that  at  Calcutta,  ''  the  ship  was  in  great  need  of  reparations, 
provisions,  and  other  necessaries  to  render  her  fit  and  capable 
of  proceeding  thence  on  her  intended  voyage  back  (o  the  said 
port  of  Boston  ;  and  neither  the  owners  of  said  ship,  nor  said 
Spalding  (the  master),  having  any  funds  or  credit  there,  and  the 
said  Spalding  being  unable  otherwise  to  procure  the  necessary 
money  to  repair,  refit,  and  supply  said  ship  for  her  said  voyage, 
the  libellant  did,  at  the  request  of  said  Spalding,  advance  and 
lend  to  him,  said  Spalding,  the  sum  of  11, 755  sicca  Rupees,  be . 
on  the  bottomry  or  hypothecation  of  said  ship,"  &c*     Now,  if 
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I  have  rightly  understood  the  answer,  as  well  as  the  argument  at 
the  bar,  some  repairs  and  supplies  were  necessary  at  Calcutta ; 
and  DO  argument  has  been  addressed  to  the  court  to  show,  that 
the  roaster  had  any  other  funds,  or  the  owner  any  personal  credit 
to  meet  the  exigency.  What  the  answer  relies  on  is,  that  except 
some  caulking  in  her  upper  works,  and  some  supplies  of  provi-^ 
sions,  and  some  inconsiderable  repairs  usual  on  such  a  voyage, 
the  ship  was  not  "  in  need  of  any  other  reparations,  provisions^ 
iu)d  other  necessaries  to  render  her  fit  and  capable  df  proceeding 
thence  on  her  then  intended  voyage."  So  that  the  whole  mat- 
ter of  the  repairs  and  supplies  is  left  broadly  open  upon  these 
general  allegations  ;  and,  as  far  as  by  law  they  can,  or  ought  to 
constitute  a  valid  lien  upon  the  ship,  as  useful,  and  proper,  and 
reasonable  under  all  the  circumstances,  for  the  master  to  make, 
they  are  fairly  within  the  reach  of  the  court. 

Upon  looking  at  the  general  outline  of  the  evidence,  it  appears 
to  me,  that  the  ship  (which  was  only  upon  her  second  voyage,) 
was  fMriginally  well  and  substantially  built,  of  sound  materials, 
and  ID  a  skilful  and  workmanlike  manner.  Still  it  is  quite  cod- 
sbleDt  with  this  general  state  of  facts,  that  she  might  have  be- 
trayed some  infirmity  and  weakness  in  some  unexpected  places 
Nor  ought  this  to  surprise  us,  either  upon  general  reasoning,  or 
upon  the  admitted  fact,  that  ships  of  this  size^  and  with  this 
peculiar  built,  that  is,  with  very  large  round  bottoms,  exceeding 
greatly  iD  their  actual  capacity  the  registered  tonnage,  are  but  of 
recent  origin  and  structur&in  our  sbip^yards*  Here,  for  example, 
18  a  ship  of  the  registered  tonnage  of  566  tons,  with  a  capacity 
safely  to  transport  a  cargo  of  1300  tons  burthen.  Under  such 
circumstances,  it  would  not  be  wonderful,  that  the  degree  of 
strength,  which  should  be  required  for  the  keel  and  the  kelsoR, 
and  the  proper  positions  of  the  scarfs  thereof,  relative  to  the 
masts,  and  to  each  other,  should  be  a  matter  somewhat  of  experi- 
ment. It  seems  admitted  also,  that  this  class  of  ships  are  now 
built  stronger  than  they  were  at  first ;  as  experience  has  led 
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the  parties  interested  therein,  to  a  more  practical  knowledge  of 
their  actual  working  at  sen. 

Now,  the  great  defect,  supposed  to  exist  in  this  ship,  is  in 
the  position  of  the  scarfs  of  the  keel  and  kelson,  relative  to  each 
other,  and  to  the  mainmast,  and  the  want  of  a  rider  or  false  keel 
to  increase  the  strength  of  this  part  of  the  ship.  The  scarf  of  the 
keel,  it  is  said,  is  under,  or  very  near  to  the  mainmast ;  and  to 
remove  this  defect  was  the  main  object  of  the  repairs,  by  placing 
what  are  cflled  sister  kelsons  near  to  the  main  kelson,  and 
thereby  to  increase  the  strength  of  that  vital  part  of  the  ship. 
Upon  this  subject  there  is  a  great  conflict  of  evidence  and  opinion; 
and  it  is  somewhat  difficult  to  say,  on  which  side  there  is  a  decid- 
ed preponderance.  If  my  judgment  rested  solely  on  this  point, 
I  should  be  greatly  distressed  ;  for  1  have  not  been  able  to  per- 
suade myself,  that  the  surveyors  were  wholly  mistaken  in  their 
impression,  that  there  was  some  infirmity  of  the  ship,  from  the 
position  of  the  scarfs  and  the  structure  of  the  kelson,  and  the 
stepping  of  the  masts.  At  least  my  mind,  after  weighing  the 
evidence  and  the  argument,  is  left  in  some  doubt. 

But  it  seems  to  me,  that  there  are  facts  in  this  case,  upon 
which  the  decision  must  finally  turn,  which  are  either  uncontro- 
verted,  or,  if  controverted,  are  established  by  evidence  entirely 
satisfactory.  In  the  first  place,  it  is  admitted,  that  the  ship  did 
leak  on  her  outward  passage  from  Boston  to  Calcutta,  to  a  con- 
siderable extent ;  that  the  leak  was  progressive ;  and  that  in 
rough  weather  it  was  greater  than  in  moderate  weather ;  and 
that  when  the  sea  was  heavy,  and  the  ship  was  down  on  her 
sides,  the  leak  was  so  great  as  to  require  from  one  thousand  to 
fourteen  hundred  and  more  strokes  a  day.  Now,  that  this  leak, 
in  a  ship  so  new,  and  under  the  circumstances  of  the  voyage, 
was  of  an  unusual  nature,  and  such  as,  for  the  success  of  the 
voyage,  was  necessary  to  be  stopped  by  suitable  examinations 
and  repairs  at  Calcutta,  has  not  been  denied,  and  indeed  cannot 
admit  of  any  reasonable  doubt.     Indeed,  it  is  positively  testified 
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by  several  shippers  on  the  homeward  voyage,  some  of  whom 
were  supercargoes  on  the  outward  voyage,  that  they  should  not 
have  been  willing  to  ship  their  goods  on  the  homeward  voyage, 
unless  substantial  repairs  had  been  made,  so  as  to  stop  the  leak. 
The  necessity  of  some  repairs  is,  therefore,  as  I  think,  incontro- 
vertible ;  and  the  questions,  then,  on  this  point,  are  reduced  to 
these ;  What  repairs  were  necessary :  and,  what  was  the  best 
mode  of  making  them. 

The  master,  on  his  arrival  at  Calcutta,  did  what  every  pru- 
dent master  ought  to  dp  under  the  like  circumstances.  He 
called  a  survey  of  persons  skilful  in  nautical  affairs  to  assist  his 
judgment ;  and  for  this  purpose  selected  three  masters  of  Amer- 
ican ships,  (the  only  American  ships  then  in  the  port)  ;  a  choice 
certainly,  in  all  respects,  unexceptionable,  whether  it  respects 
their  character,  or  responsibility,  or  experience,  or  presumed 
skill ;  since  they  enjoyed  the  con6dence  of  their  respective 
American  owners,  and  must  have  every  reasonable  motive  to 
perform  their  duty  with  6delity  and  a  just  regard  to  the  interests 
of  all  concerned.  The  propriety  of  such  a  choice,  under  such 
circumstances,  has  not  been  disputed.  But  the  conduct  of  the 
surveyors  in  making  the  survey,  and  the  credibility  of  their 
statements,  have  been  assailed  with  a  rigor  and  zeal  approach- 
ing very  nearly  to  the  imputation  of  their  being  the  victims  of 
the  gross  frauds  or  delusions  of  the  master,  or  of  their  having 
wantonly  become  participators  in  his  meditated  wrongs. 

Now,  I  must  say,  that  such  imputations  ought  not  lightly  to 
be  entertained  by  any  court ;  but  ought  to  be  sustained  by  the 
most  clear  and  irrefragable  proofs.  If  persons,  entrusted  with 
the  command  of  ships  in  voyages  of  such  high  importance  and 
with  such  valuable  cargoes,  are,  upon  mere  diversities  of  judg- 
ment and  opinions  of  other  witnesses,  found  wiser  than  them- 
selves, after  the  event,  and  at  a  distance  from  the  scene,  to  have 
their  credibility  shaken,  and  their  characters  assailed,  I  fear, 
that  hereafter  there  will  be  found  few  of  them,  who  will  be  will- 
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iDg  to  undertake  the  irksome  task  of  a  survey  ;  and  that  it  must 
be  left  to  other  humbler  and  more  willing  instruments,  less  con- 
fided in  by  the  commercial  world,  and  less  entitled  toconfidence« 
It  is  no  very  pleasing  consideration,  to  perform  such  a  duty  at 
the  solicitation  of  a  brother  shipmaster  and  a  countryman,  and 
to  find  ourselves  rebuked  by  reproaches  for  the  want  of  more 
honesty  of  purpose  and  more  skill  in  judgment. 

But  it  has  been  urged  at  the  argument,  that  there  are  discre- 
pancies in  the  testimony  of  the  surveyors  with  themselves,  as 
well  as  with  each  other,  in  different  parts  of  their  own  deposi- 
tions. Much  minute  diligence  has  been  employed  in  selecting 
and  pointing  out  and  comparing  them.  Some  of  them  certainly 
appear  to  be  well-founded ;  but  I  have  not  been  able  to  per- 
ceive, that  they  amount  to  enough  to  overturn  the  general  cred- 
ibility of  their  testimony.  The  circumstances,  under  which  the 
testimony  has  been  taken,  afford  some  grounds  to  account  for 
these  discrepancies,  independent  of  any  notion  of  an  intention 
of  wilful  and  deliberate  perjury.  The  testimony  of  the  survey- 
ors has  been  taken  at  considerable  length  of  time  after  the  oc- 
currences ;  at  distant  places  ;  and  without  the  means  of  refresh- 
ing their  memories  by  personal  communications  with  each  other, 
and  with  others,  who  were  on  the  spot.  Some  facts  must  nat- 
urally have  faded  from  their  minds ;  and  others  again  have  left 
but  obscure  and  broken  traces  behind  them.  Of  one  of  tKe 
surveyors  the  testimony  has  been  taken  twice ;  and  another 
was  subjected  to  a  most  severe  cross-examination  of  more  than 
one  hundred  and  fifty  cross-interrogatories,  under  circumstances, 
which  would  lead  to  some  hurry,  impatience,  and  perhaps  care- 
lessness of  statement.  Under  such  circumstances  it  could  not 
be  surprising,  that  there  should  exist  some  slips,  and  some  dis- 
crepancies in  the  statements.  Human  infirmity,  even  with  the 
greatest  caution,  is  not  beyond  the  reach  of  such  occasional 
lapses. 

Now,  the  Court  is  called  upon  to  reject  the  whole  testimony 


MAY  TERM,  1838.  263 


The  Ship  Fortitude. 


of  the  surveyors,  and  to  repudiate  the  integrity  of  the  survey, 
upon  (be  discrepancies  and  diversities  of  opinion  already  sug- 
gested. I  confess,  that  I  have  not  been  able  to  bring  myself  to 
any  such  conclusion.  The  surveyors  may  possibly  have  erred 
io  their  'judgments  ;  they  may  not  have  examined  with  the 
acrutjniziog  caution  of  a  vigilant  owner ;  they  may  have  made 
some  mistakes  in  matters  of  fact.  But  that  they  have  been 
either  the  credulous  victims  of,  or  artful  participate^^  in,  a  jined- 
itated.  fraud  of  the  master  of  the  Fortitude,  is  what  I  find  no 
warrant  for  in  the  evidence.  I  feel  it  my  duty  to  say,  that  I 
see  no  reason  to  impeach  either  their  skill,  or  their  fairness,  or 
their  honesty.  Their  characters  as  shipmasters,  in  an  indepen- 
dent service,  enjoying  public  confid^ice,  and  bound  by  no 
known  ties  to  the  master  of  the  Fortitude,  without  any  assigna- 
able  motives  for  such  gross  misconduct,  forbid  me  to  indulge 
any  belief  of  this  sort,  without  evidence  far  more  stringent  in 
its  bearings,  than  any  in  this  case. 

It  is  not  unimportant  to  add  in  this  connection,  that  there  is  a 
total  absence  of  all  evidence  on  the .  part  of  the  respondents 
from  other  witnesses  at  Calcutta  at  the  time,  to  show  any  mis« 
conduct  or  incompetency  on  the  part  of  the  surveyors,  or  that 
their  judgment  was  founded  upon  false  suggestions,  or  deficient 
examinations.  And  yet,  if  the  case  was  such  as  the  argument 
at  the  bar  has  supposed,  it  would  seem  difficult  to  believe,  that 
there  did  not  exist  adequate  means  at  Calcutta  to  detect  the 
impositions,  or  to  establish  a  want  of  judgment  in  the  repairs. 
On  the  other  hand,  the  whole  testimony,  from  other  witnesses 
at  Calcutta  at  the  time,  of  the  officers,  the  crew,  and  the  ship- 
pers, so  far  as  it  goes,  leads  altogether  the  other  way,  and  con- 
firms the  bona  fides  of  the  whole  transaction.  And  then,  again, 
we  find,  that  a  Mr.  Kidd,  (whose  premature  death  has  deprived 
the  parties  of  his  testimony),  a  most  distinguished  naval  archi- 
tect, attended  the  surveyors,  and  coincided  with  their  opinions 
both  as  to  the  necessity  and  the  mode  of  the  repairs. 
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We  have  not  the  testimony  of  the  master  in  this  case,  to  give 
us  his  own  views  of  the  necessity  of  the  repairs,  or  to  vindicate 
his  own  good  faith  in  his  proceedings.  It  was  taken  by  the 
libellants ;  but  upon  an  objection  taken  by  the  respondents  at 
the  hearing,  it  was  rejected  by  the  Court,  on  the  ground,  that 
the  master  was  incompetent,  as  a  witness,  to  establish  the  neces- 
sity of  the  repairs  in  a  suit  in  rem  upon  a  bottomry  bond,  where 
the  non-existence  of  such  necessity  was  the  very  point  of  the 
defence.  The  ground,  upon  which  the  Court  proceeded,  in 
ruling  out  the  deposition,  was,  that  although,  as  a  mere  agent, 
he  might  not  be  an  incompetent  witness  in  an  ordinary  suit 
against  the  owner  personally  ;  yet,  in  a  proceeding  in  rem  upon 
the  bond,  the  decree  in  favor  of  the  libellant  would  necessarily 
be  conclusive,  as  to  the  fact  of  the  necessity  of  the  repairs,  or  at 
least  prima  facie  evidence  in  any  suit,  subsequently  brought 
against  the  master  for  his  supposed  misconduct ;  since  the  owner 
must  produce  the  decree  as  the  substratum  of  his  case.  This 
decision  is  certainly  with  much  difficulty  reconcilable  with  the 
common  law  decisions  on  the  same  point,  and  especially  with 
the  case  of  Evans  v.  Williams,  (7  T.  Rep.  481)  ;  Rocker  v. 
Busher^  (1  Siarkie  R.  27),  and  Milward  v.  Halleity  (2  Caines 
R.  77).  I  am  by  no  means  sure,  that  I  was  right  in  this  rejec- 
tion of  the  deposition.  My  subsequent  researches  have  not  en- 
abled me  to  feel  more  con6dence  in  it.  And  in  every  case, 
which  I  have  since  examined  in  the  Supreme  Court  of  the  Uni- 
ted States,  and  in  the  High  Court  of  Admiralty  in  England,  I 
find  the  master's  testimony  has  been  admitted  without  objection, 
and  commented  upon  as  evidence ;  or  else  adverted  to  as  pro-, 
per  evidence,  when  it  happened  to  be  absent,  even  when  the 
point  of  the  necessity  of  the  repairs  was  directly  before  the 
Court.'     I  find,  too,  that  Mr.  Bell,  (1  Bell  Comm.  B.  iii.  p.  1, 


>  See  The  Virgin,  8  Peters  R.  538;  3^e  Jane,  1  Dods.  R.  461 ;  La 
Ysabd,  I  Dods.  R.  273;  ThtJsTeUon,  1  Hngg.  Adm.  R.  109. 
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ch.  5,  s.  1,  note  456),  asserts,  that  the  master  is  held  a  compe- 
tent witness  to  establish  the  necessity  of  the  supplies  for  the 
ship.  If,  therefore,  this  cause  should  be  carried  by  appeal  to 
the  Supreme  Court,  I  hope,  that  the  libellant  will  take  care  to 
have  my  judgment  upon  this  point,  as  one  of  great  practical 
importance,  reviewed* 

The  rejection  of  the  testimony  of  the  master,  under  such 
circumstances,  admonishes  the  court,  that  it  ought  not  to  make 
any  unfavorable  inferences  against  the  good  faith  of  the  master, 
unless  they  are  positively  required  by  the  most  persuasive  evi- 
dence against  him.  Prima  facie,  and  until  the  contrary  is 
shewn,  I  must  deem  him  to  have  acted  with  good  faith,  and 
upright  intentions,  and  reasonable  diligence ;  for  he  was  other- 
wise guilty  of  a  criminal  departure  from  duty  ;  and  the  argu- 
ment has  imputed  to  him  meditated  fraud,  or  gross  disregard  of 
the  interests  of  the  owner. 

Now,  the  surveyors  made,  as  they  state,  four  surveys,  three 
before  the  repairs,  and  one  after  they  were  completed.  They 
recommended  the  very  repairs  to  be  made,  which  were  made, 
with  entire  unanimity ;  and  the  estimate  of  the  actual  expense 
of  the  repairs  exceeded  that;  which  was  incurred  on  the  occa- 
sion. If  the  leak  was  in  the  bottom  of  the  ship,  and  arose  from 
the  infirmity  of  the  keel  and  kelsob,  and  the  scaifs  thereof,  as 
the  surveyors  supposed,  I  am  not  aware,  that  the  acts  done,  and 
the  repairs  directed  were  not  reasonable  and  judicious.  Several 
skilful  witnesses  have  expressed  their  approbation  of  them ;  and 
at  all  events  they  are  not  proved  to  be  grossly  or  wantonly  unfit 
for  the  purpose.  The  main  stress  of  the  argument  rests  on 
another  ground,  that  the  leak  was  in  the  upper  works,  and 
could  have  been  removed  at  a  trifling  expense. 

Now,  upon  this  point,  whether  the  leak  was  in  the  upper 
works,  or  in  the  bottom,  all  the  surveyors,  assisted,  as  they 
were,  by  Kidd,  were  unanimously  of  opinion,  that  it  was  in  the 
bottom.     The  weight  of  evidence,  if  not  the  entire  evidence,  of 
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tbe  persons  on  board  the  ship,  who  have  spoken  on  the  point, 
is  the  same  way.  And,  indeed,  if  the  question  were  to  rest 
upon  the  case,  as  disclosed  by  the  witnesses  at  Calcutta  at  the 
time,  there  could  be  no  reasonable  doubt  of  the  fstct.  The 
difficulty  arises  from  the  evidence  taken  of  home  witnesses, 
who  testify  pointedly  to  tbe  solidity  and  sufficiency  of  the  built 
of  the  ship  ;  and  therefore  by  inference,  repel  tbe  other  conclu* 
sion,  aided  by  the  admitted  fact,  that  in  her  former  voyage,  with 
a  large  cargo,  the  ship  made  no  complaint.  Here  then,  we 
may  be  said  to  have  opinion  against  opinion,  and  positive 
affirmative  testimony,  met  by  other  testimony,  amounting  to  an 
inferential  negative  of  the  former.  I  do  not  stop  to  compare 
the  various  portions  of  the  evidence  with  each  other;  for  in 
whatever  particulars  they  may  agree,  or  differ,  the  conclusion, 
which,  upon  the  whole,  my  mind  has  arrived  at,  is,  that  it  is 
not  clearly  made  out,  that  the  surveyors  were  under  a  mistake, 
as  to  the  cause  of  the  leak,  or  that  the  repairs  were,  under  the 
circumstances,  injudicious  or  improper.  The  case,  made  out 
upon  the  survey  and  proceedings  at  Calcutta,  appears  to  me 
one,  in  which  primd  facie  the  repairs  ought  to  have  been 
made  by  the  master.  The  onus  under  such  circumstances  is 
upon  the  respondents  to  displace  that  case ;  and  I  am  not  able 
to  say,  that  it  has  been  done.  The  most  that  can  be  said  is, 
that  some  doubt  has  been  thrown  upon  it. 

But,  assuming  that  the  surveyors  have  acted  upon  a  mistake, 
(for  in  my  judgment  there  is  not  the  slightest  proof  of  fraud) 
and  that  all  the  Calcutta  witnesses  are  equally  under  a  mistake, 
as  to  the  cause  of  the  leak,  and  that  the  mistake,  though  then 
undiscovered  and  undiscoverable  by  the  exercise  of  ordinary 
diligence,  is  now  demonstrable  upon  a  more  critical  review  of 
evidence  then  unattainable,  but  now  within  the  reach  of  the 
parties,  from  the  shipwrights,  who  constructed  the  ship,  and 
others,  who  are  of  great  skill  and  experience  ;  I  say,  assuming 
this  to  be  the  present  position  of  the  case,  what  is  now  to  be 
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the  efiect?  Is  the  master,  acting  upon  the  best  advice  he 
could  obtain  at  the  tinie^  and  with  an  exercise  of  reasonable 
diligence,  to  be  now  treated  as  unworthy  of  conGdence,  and  his 
acts  utterly  void,  to  bind  bis  owner  ?  What,  under  such  cir- 
cumstances, was  the  master  to  do  ?  The  shippers  here  told  us, 
that  they  would  not  have  shipped  their  goods,  if  substantial 
repairs  had  not  been  made.  Was  the  master  to  give  up  all  the 
interests  of  the  voyage  upon  possible  doubts,  thereafter  to  be 
entertained,  as  to  the  repairs  ?  It  is  true,  that  the  ship  was 
not  then  in  the  employment  of  the  owners,  but  of  the  charterers 
for  the  voyage.  But  that  makes  no  difference ;  for  whatever 
it  was  bis  duty  to  do,  if  the  owners  had  been  interested  in  the 
freight  for  the  voyage,  it  was  equally  his  duty  to  do  for  the 
charterers.  It  seems  to  me  ihkt  the  master  was  reduced  to  this 
dilemma,  either  to  give  up  the  objects  of  the  voyage,  and  return 
with  little  or  no  freight,  or  to  go  on,  and  make  such  repairs,  as 
upon  his  own  judgment,  aided  by  the  advice  of  competent  sur- 
veyors, would  meet  the  apparent  exigencies  of  the  occasion. 
If  he  has  acted  with  reasonable  discretion  and  diligence,  it 
seems  to  me,  that  under  such  circumstances  his  acts  ought  to 
bind  the  owner,  or  there  would  be  an  end  to  all  safety  in  com- 
mercial enterprises. 

Then,  again,  what  is  the  predicament  of  the  lender  under  the 
like  circumstances  ?  No  one  pretends,  that  he  is  bound  to  su- 
perintend the  repairs,  or  to  see  to  the  actual  application  of  the 
money  advanced  therefor ;  or  minutely  to  ascertain  the  exact 
amount  required  for  the  purpose.  All  the  authorities,  ancient 
and  modem,  speaking  on  the  point,  inculcate  a  very  different 
doctrine  as  to  his  duty  and  responsibility.  He  is  to  see,  that 
an  apparent  case  of  necessity  for  repairs  is  made  out ;  and 
he  is  to  take  care,  that  he  does  not  knowingly  advance  more 
money  than  what  may  be  fairly  deemed  fit  for  the  occasion. 
But  having  done  this,  and  acted  with  good  faith,  he  is  protected 
by  the  law  to  the  extent  of  his  contract.     Nothing  more  would 
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seem  necessary  than  to  refer  to  the  very  clear  statements  of 
Emerigon  on  this  subject.'  If  then  there  has  been  a  mistake 
made,  as  to  the  mode  or  the  extent  of  the  repairs ;  but  it  has 
been  unintentional,  and  after  reasonable  examination ;  and  there 
was  a  leak  necessary  to  be  stopped ;  what  has  the  lender  to 
do  with  the  matter?  He  is  not  supposed  by  the  law  to  have 
any  skill,  or  to  exercise  any  particular  judgment  as  to  the  mode 
of  repairs.  He  may  be  utterly  incompetent  to  decide  upon 
such  subjects  ;  and  he  may  be  driven  to  rest  his  conduct  upon 
'  the  skill  and  judgment  of  others  of  reasonable  nautical  experience 
and  practical  knowledge.  Non  oportet  (says  the  civil  law), 
creditorem  ad  hoc  adstringi,  ut  ipse  rejidend/t  navis  cwram 
suscipiatj  et  negotium  domini  gerat ;'  and  such  is  the  language 
of  all  maritime  jurists. 

For  the  same  reason  the  lender  has  no  obligation  on  him  to 
search  out,  and  ascertain  the  true  cause  of  the  loss,  or  the 
damage  which  requires  the  repairs.  It  belongs  not  to  him 
rerum  cognoscere  catisas ;  it  is  sufficient,  that  the  necessity  of 
the  repairs  is  made  apparent,  and  that  he  has  made  due  inquiry 
into  that  fact. 

But,  then,  it  is  said,  that  the  lender  in  this  case,  made  no 
inquiries,  and  exerted  no  diligence.  But  no  proof  is  given  to 
that  efiect.  We  Gnd  him  advancing  his  money,  and  taking  a 
bottomry  bond  from  the  master  for  the  amount,  which  bond 
recites  the  ship's  necessities  ;  and  it  is  to  be  presumed,  that  he 
6rst  made  all  due  and  reasonable  inquiries  on  the  subject,  which 
the  occasion  required.  If  the  state  of  facts  was  such,  as  justified 
the  repairs,  no  diligence  was  necessary  except  perhaps  to 
ascertain,  whether  the  master  had  any  other  funds  or  credit, 
which  is  not  pretended  in  this  case  ;  or  at  least  was  not  made 
out  at  the  argument.     If  there  was  no  real  necessity,  and  yet 


'  Emerigon,  Trait^  a  )a  Grosse,  torn.  2,  cb.  4,  a.  5.  8. 
*  Dig.  Lib.  14,  tit.  1, 1  7. 
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the  lender  could  not  by  any  diligence  have  ascertained  the  fact, 
the  law  would  not  force  him  to  fruitless  inquiries.  If  there 
was  an  apparent  necessity,  and  farther  inquiries  would  not  have 
changed  that  predicament  of  the  case,  then  it  would  be  sufficient 
for  bim  to  act  upon  that  apparent  necessity.  But  it  is  hardly 
credible,  that  he  should  not  have  been  informed  of  the  survey, 
and  of  the  opinion  of  the  surveyors,  and  of  the  nature  and 
extent  of  the  repairs,  for  which  he  was  required  to  advance  his 
money.  Indeed  the  bottomry  bond -contains  a  recital  that,  ^'  a 
regular  and  careful  survey  had  been  made  on  the  ship,  and 
then  it  was  found,  &c.  &c."  What  further  duty  of  diligence 
was  required  of  him  ?  How  is  it  shewn,  that  upon  fuither 
inquiries  his  judgment  would  have  been  enlightened  on  the 
subject?  Not  a  single  Calcutta  witness  has  been  examined 
to  disprove  the  state  of  things  certified  by  the  surveyors.  I 
must  presume,  therefore,  that  none  would  be  found,  who  would 
disprove  it. 

Having  said  thus  much  upon  the  general  principles  applicable 
to  the  case,  and  the  material  facts,  so  far  as  they  bear  upon  the 
rights  and  duties  of  the  bottomry  lender,  the  subject  is,  with 
me  at  least,  exhausted.  I  have  not  thought  it  necessary  to 
spread  upon  this  opinion  a  minute  survey  of  the  evidence  for, 
or  against  particular  conclusions  or  presumptions.  I  have  limited 
myself  to  such  results  as  seemed  to  me  to  dispose  of  the  whole 
merits  of  the  case,  so  far,  at  least,  as  my  judgment  is  concerned. 
In  a  case  of  this  sort,  I  have  not  been  able  to  persuade  myself, 
that  any  comparison  and  balancing  of  minor  facts,  or  supposed 
contradictions,  though  eminently  fit  and  proper  at  the  argu- 
ment, would  be  of  any  service  in  the  final  judgment,  which, 
after  all,  must  rest  upon  a  broad  and  general  survey  of  the 
material  facts  necessary  to  sustain  the  bond.  My  judgment  is, 
that  the  bottomry  bond  is  well  sustained ;  and  that  a  decree 
ought  to  be  rendered  affirming  its  validity,  and  decreeing  to  the 
libellant  the  amount  thereof  with  interest  and  costs. 
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Where  a  dispute  exists  between  two  independent  countries,  as  to  the  right  of' 
sovereignty  over  a  particular  territory,  the  courts  of  justice  of  each  country 
are  bound  to  consider  the  claim  of  their  own  government  as  rightful,  and 
are  not  at  liberty  to  discuss  the  question,  who  is  the  rightful  sovereign,  it 
being  a  subject  of  political  and  diplomatic  negotiation,  and  not  of  judicial 
cognizance. 

Therefore,  where  the  question,  whether  the  government  of  Buenos  Ayres  had 
sovereign  jurisdiction  over  the  Falklands  or  not,  was  in  dispute  between  the 
United  States  and  Buenos  Ayres,  and  the  United  States  maintained,  that  it 
was  not :  it  was  held,  that  the  American  courts  were  bound  by  the  acts  of 
its  own  government;  and  that,  consequently,  a  condemnation  of  an  Ameri- 
can ship  by  a  Buenos  Ayrean  tribunal,  for  illicit  trade  with  the  Falkland 
Islands,  was  illegal,  and  void  for  want  of  jurisdiction. 

The  Falkland  Islands  were  formerly  a  part  of  the  Vice  Royalty  of  La  Plata, 
or  at  least,  were  so  claimed  by  Spain ;  and  the  Government  of  Buenos  Ayres 
(a  new  revolutionary  government,)  has  no  right  to  assert  sovereignty  over 
them,  unless  those  islands  have  been  acknowledged  to  be  within  its  territo- 
rial jurisdiction. 

SemhUf  that  the  master  of  a  ship  is  not  absolutely  bound  to  bfeak  up  his 
voyage  upon  an  usurped  authority,  and  an  illegal  threat,  of  a  foreign  Gov- 
ernment to  confiscate  the  ship  and  property,  if  he  persists  in  carrying  on 
the  voyage.  He  may  exercise  his  discretion  on  the  subject ;  and  is  not 
guilty  of  barratry,  or  gross  misconduct,  in  persist'mg  in  the  voyage,  even 
though  the  ship  should  be  seized  and  condemned  therefor. 

If  a  ship  is  seized  under  such  usurped  authority,  and  recaptured  by  the  crew, 
they  are  entitled  to  salvage ;  and  the  decree  of  an  Ajnerican  court  in  rem 
will  be  deemed  conclusive  on  the  right,  unless  fraud  is  shown. 

Where,  in  consequence  of  such  an  illegal  seizure,  and  recapture,  the  voyage 
is  lost,  the  owners  may  abandon  for  a  total  loss. 

If  the  immediate  cause  of  a  loss  is  a  peril  insured  against,  it  is  no  defence, 
that  it  was  remotely  caused  by  the  negligence  of  the  master  or  crew. 

On  commercial  questions,  the  Courts  of  the  United  States  are  not  bound  by 
the  decisions  of  the  State  Courts. 

Assumpsit  on  a  policy  of  insurance,  dated  the  19tb  of  August, 
1830,  whereby  the  plaintiff  caused  to  be  insured  by  the  defend- 
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ant,  for  nine  per  cent,  per  annum,  premium,  warranting  twelve 
per  cent.  "  lost  or  nQt  lost,  forty-nine  hundred  and  nineteen  dol- 
lars, on  fifteen  sixteenths  of  Schooner  Harriet,  and  eighteen  hun- 
dred and  seventy-five  dollars  on  board  said  vessel,  at,  and  from 
Stonington,  (Connecticut),  commencing  the  risk  on  the  12th 
day  of  August,  instant,  at  noon,  to  the  Southern  Hemisphere, 
with  liberty  to  stop  for  salt  at  the  Cape  de  Verd  Islands,  and  to 
go  round  Cape  Horn,  and  to  touch  at  all  islands,  ports,  and 
places,  for  the  purpose  of  taking  seal,  and  for  information  and 
refreshments,  with  liberty  to  put  his  skins  on  board  of  any  other 
vessel  or  vessels  until  she  returns  to  her  port  of  discharge  in  the 
United  States.  It  being  understood,  that  the  value  of  the  inte- 
rest hereby  insured,  as  it  relates  to  this  insurance,  is  not  to  be 
diminished  thereby.  It  is  understood  and  agreed,  that  if  the 
Harriet  shall  not  proceed  south-easterly  of  Cape  Horn  on  a 
voyage  toward  the  South  Shetland  Islands,  and  there  be  no  loss, 
then  the  premium  is  to  be  six  per  centum  per  annum,  the  as- 
sured warranting  only  nine  per  cent."  Vessel  valued  at  five 
thousand  dollars,  outfits  valued  at  two  thousand  dollars. 

There  was  a  similar  policy  underwritten  by  the  defendants 
for  the  plaintiff,  on  the  same  day  for  the  like  voyage  in  all  re- 
spects, of  thirty-five  hundred  dollars,  on  the  Schooner  Break- 
water, and  two  thousand  dollars  on  outfits  on  board,  at  the  same 
premium;  the  vessel  being  valued  at  thirty-five  hundred 
dollars,  and  the  outfits  at  two  thousand  dollars ;  upon  which 
also  an  action  was  brought. 

The  declaration  upon  each  policy  averred  a  total  loss,  by  the 
seizure  and  detention  of  one  Lewis  Vemet  and  other  persons, 
pretending  to  act  by  the  authority  of  the  Government  of  Bue- 
nos Ayres,  with  force  and  arms. 

The  causes  came  on  to  be  beard  together  by  the  Court,  upon 
certain  facts  and  statements  agreed  by  the  parties.  It  ap- 
peared from  these  facts  and  statements,  that  both  of  the 
vessek  insured  were  bound  on  a  sealing  voyage,  and  proceed- 


S72  MASSACHUSETTS. 


WilliaiDB  V.  The  Suffolk  Insuiance  Company. 


ed  to  the  Falkland  Islands  in  pursuance  thereof,  and  were  there 
both  seized  by  one  Lewis  Vjemet,  acting  as  Governor  of  those 
islands,  under  the  appointment  and  authority  of  the  government 
of  Buenos  Ayres.  The  Harriet  was  seized  on  the  30th  of  July, 
1831,  and  was  subsequently  carried  by  the  captors  to  Buenos 
Ayres,  where  certain  proceedings  were  had  against  her  in  the 
tribunals,  and  under  the  sanction  of  the  government  of  Buenos 
Ayres.  She  has  never  been  restored  to  the  defendants ;  but 
has  been  condemned  for  being  engaged  in  the  seal  trade  at  the 
Falkland  Islands. 

The  Breakwater  was  seized  at  the  Islands,  on  or  about  the 
18th  day  of  August,  1831,  and  was  afterwards  recaptured  by 
the  mate  and  crew  who  remained  on  board,  and  was  by  tbem 
brought  home  to  the  United  States;  and  after  her  arrival,  was 
libelled  for  salvage  in  the  District  Court  of  Connecticut  District, 
and  salvage  was  awarded  of  one  third  part  of  the  proceeds  of  the 
vessel  and  property. 

Copies  of  the  orders  and  decrees  of  the  Court  of  Buenos 
Ayres  respecting  the  seal  6sheries  ;  of  the  appointment  of  Ver- 
net  as  Governor  of  the  Falkland  Islands ;  of  the  proceedings 
against  the  Harriet ;  of  the  correspondence  of  the  American 
X  government  with  the  Buenos  Ayrean  government,  respecting 
those  seizures,  and  the  claims  of  the  Buenos  Ayrean  govern- 
ment to  the  jurisdiction  of  the  Falkland  Islands,  were  produced 
and  read  de  bene  esse  in  the  case. 

C.  G.  Loring  for  the  plaintiff;  and  Theophilus  Parsons  for 
the  defendant. 

Story  J.  I  do  not  think  it  necessary,  in  the  present  cases, 
to  examine  many  of  the  points  made  by  the  learned  counsel  on 
either  side  ;  because,  in  my  judgment,  the  whole  controversy 
turns  upon  a  point,  which,  if  decided  in  favor  of  the  plaintiff, 
will  render  the  examination  of  all  others  wholly  unimportant. 
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The  goTeroment  of  Bueoos  Ayres  insists,  that  the  Falkland 
Idaods  constitute  a  part  of  the  dominions  within  its  sovereignty, 
and,  consequently,  that  it  has  the  sole  jurisdiction  to  regulate 
and  prohibit  the  seal  fishery  at  those  islands,  and  to  punish  any 
▼iolation  of  its  laws  by  a  confiscation  of  the  vessels  and  property 
engaged  therein.  On  the  other  hand,  the  American  govern- 
ment insists,  that  the  Falkland  Islands  do  not  constitute  any 
part  of  the  dominions  within  the  sovereignty  of  Buenos  Ayres ; 
and  that  the  seal  fishery  at  those  islands  is  a  trade  free  and  law- 
fiil  to  the  citizens  of  the  United  States,  and  beyond  the  compe- 
tency of  the  Buenos  Ayrean  government  to  regulate,  prohibit, 
or  punish.  The  controversy  is  still  undisposed  of  by  the  two 
governments,  each  maintaining  its  own  claims  and  pretensions, 
and  neither  admitting  the  claims  or  pretensions  of  the  other. 
In  this  state  of  the  diplomacy  between  the  two  countries,  while 
the  whole  itoatter  is  in  contestation  between  them,  or,  as  we 
may  say y  flagrante  lite^  the  question  is,  whether  it  is  competent 
for  this  Court  to  reexamine  and  decide,  in  its  judicial  capacity, 
upon  the  claims  and  pretensions  of  the  two  governments,  and 
thus  to  interpose  its  positive  umpirage  to  settle  the  matters  in 
dispute,  at  least  to  the  extent  required  for  the  proper  adjudica- 
tion of  the  cases  now  before  it. 

My  judgment  is,  that  this  Court  possesses  no  such  authority  ; 
and  that  it  is  bound  up  by  the  doctrines  and  claims  insisted  on 
by  its  own  government,  and  that  it  must  take  them  to  be  right* 
ful,  until  the  contrary  is  established  by  some  formal  and  author- 
ized action  of  that  government.  It  is  very  clear,  that  it  belongs 
exclusively  to  the  executive  department  of  our  government  to 
recognise,  from  time  to  time,  any  new  governments,  which  may 
arise  in  the  political  revolutions  of  the  world ;  and  until  such 
new  governments  are  so  recognised,  they  cannot  be  admitted 
by  our  courts  of  justice  to  have,  or  to  exercise  the  common  rights 
and  prerogatives  of  sovereignty.  This  doctrine  was  fully  recog- 
nised by  the  Supreme  Court  of  the  United  States,  in  Oelston  v. 
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Hoyty  (3  Wheat.  R.  246,  324),  as  indeed  it  bad  been  before 
in  The  City  of  Berne  v.  The  Bank  of  England^  (9  Ves.  R. 
347)  ;  Bolder  v.  Bank  of  England,  (10  Ves.  R.  353  ;  S.  C. 
11  Ves.  R.  683);  and  The  Manilla,  (Edw.  Adm.  R.  J). 
Now,  before  the  revolution  in  South  America,  it  seems  to  be 
historically  true,  that  the  Falkland  Islands  were,  if  they  were 
under  the  positive  dominion  of  any  power,  a  dependency  of 
Spwn,  under  the  Vice  Royalty  of  La  Plata.  When  Buenos 
Ayres  separated  itself  from  the  government  of  Spain,  it  might 
have  claimed  the  sovereignty  also  of  the  Falkland  Islands  as  an 
appendage  to  its  own  dominions.  But  that  claim,  unless  en- 
forced by  an  actual  possession,  and  a  full  recognition  by  other 
nations,  could,  in  no  just  sense,  be  deemed  to  give  a  fixed  title. 
Buenos  Ayres  has  undoubtedly  been  recognised  by  the  govern- 
ment of  the  United  States  as  an  independent  government ;  but 
that  recognition  can  by  no  means  be  extended  to  an  admission 
of  its  title  to  the  sovereignty  of  the  Falkland  Islands,  unless 
some  act  of  the  government  can  be  shown,  which  carries  it  to 
that  extent.  None  such  is  shown ;  none  such  is  pretended. 
On  the  contrary,  our  government  has  expressly  denied  the  sove- 
reignty of  Buenos  Ayres  over  those  Islands,  while  it  has  admit- 
ted its  territorial  sovereignty  on  the  continent  of  South  America. 
And,  upon  the  principle  already  adverted  to,  a  principle  well- 
founded  in  the  acknowledged  doctrine  of  the  law  of  nations,  the 
Falkland  Islands  must  be  deemed  to  belong  to  their  old  sove- 
reignty, (whatever  it  might  be),  until  the  title  of  Buenos  Ayres 
has  been  admitted  by  our  government.  This  short  view  of  the 
matter  seems  to  me  to  dispose  of  the  main  subject  in  controver- 
sy ;  for  if  Buenos  Ayres  had  no  legitimate  sovereignty  over 
those  Islands,  the  act  of  seizure  of  the  Harriet  and  the  Break- 
water was  a  gross  usurpation  ;  and  the  decree  of  its  tribunals 
upon  the  subject  of  the  seizure  of  the  Harriet  was  a  mere  nul- 
lity, utterly  unfounded  in  point  of  jurisdiction. 

But,  I  wish  to  add  a  word  or  two  more  on  this  subject,  upon  a 
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principle  somewhat  broader  in  its  extent,  and  equally  applicable 
to,  and  decisive  of,  the  merits  of  this  case.  It  is,  that  this  court, 
in  its  judicial  character,  cannot  entertain  political  questions  of 
this  nature ;  or  settle  the  rights  and  claims,  as  to  territory  and 
sovereignty,  in  controversy  between  us  and  foreign  nations.  On 
the  contrary,  this  court  is  bound,  so  far  as  its  own  functions  are 
concerned,  to  act  upon  the  ground,  that  the  claims  of  our  gov- 
ernment, and  its  assertions  of  its  rights  in  this  respect  are  correct. 
Omnia  rite  acta.  It  might  otherwise  happen,  that  the  extraor- 
dinary spectacle  might  be  presented,  of  the  courts  of  a  country* 
disavowing,  and  annulling  the  acts  of  its  own  government  in 
matters  of  state,  and  political  diplomacy.  The  true  doctrine 
on  this  subject  was  laid  down  by  the  Supreme  Court  of  the 
United  States  in  Foster  v.  Neibofij  (2  Peters  R.  2S3,  307,) 
and  it  was  fully  acted  upon  at  the  last  term  of  that  court,  in  the 
case  of  Oarcia  v.  Lee,  (12  Peters  R.  511.) 

Upon  these  grounds,  this  court  must  hold  both  of  these 
seizures  unlawful,  and  therefore  the  plaintiff  is  entitled  to  re- 
cover, as  for  a  total  loss,  in  the  case  of  the  Harriet. 

In  regard  to  the  Breakwater,  there  is  no  pretence  to  say,  that 
there  has  been  a  total  loss,  for  which  the  underwriters  are  re- 
sponsible. Upon  the  recapture  the  voyage  was  capable  of  hav- 
ing been  performed ;  at  least,  the  contrary  is  not  established. 
The  only  question,  which  remains  is,  whether  the  underwriters 
are  responsible  for  the  salvage  decreed  by  the  District  Court  of 
Connecticut.  I  am  of  opinion,  that  they  are. — ^In  the  first 
place,  the  decree,  upon  the  principles  established  in  Gelstan  v. 
Hoyt,  (3  Wheat.  R.  324,  311  to  322,)  is  conclusive,  that 
the  salvage  was  due  and  property  awarded ;  and  that  decree, 
there  being  no  pretence  of  any  fraud,  is  not  re-examinable  in 
this  collateral  proceeding.  In  the  next  place,  if  that  decree 
were  re-examinable,  there  is  no  question,  that  it  was  rightfully 
a  case  for  salvage  ;  for  the  recapture  saved  the  vessel  and  out- 
fits from  an  imminent  peril  of  condemnation.     The  conduct  of 
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the  Buenos  Ayrean  government  clearly  shews,  that  there  was 
imminent  danger  of  confiscation  of  the  property ;  and  not  the 
less  so,  because,  in  the  view  of  our  government,  the  seizure 
was  unlawful ;  since  Buenos  Ayres  insisted  upon  it,  under  t 
claim  of  rightful  sovereignty,  to  enforce  a  supposed  violation  of 
that  right.  The  principles  decided  by  the  Supreme  Court  in 
Talbot  V.  jSeeman,  (1  Cranch  R.  1),  fully  sustain  this  claim 
for  salvage. 

I  have  not  thought  it  necessary  to  discuss  at  large  the  points, 
suggested  by  the  learned  counsel  for  the  defendants,  that  the 
loss  was  occasioned  by  the  barratry  or  gross  negligence  of  the 
master  of  the  Harriet,  in  carrying  on  the  seal  fisheries  at  the 
Falkland  Islands,  after  the  alleged  warning  given  to  him  by 
governor  Vernet.  Assuming  that  such  a  warning  was  given,  I 
do  not  think,  that  it  could,  in  the  present  case,  change  the  rights 
of  the  defendant.  There  b  no  ground  for  deeming  the  master's 
conduct  to  be  barratry ;  for  it  was  not  any  fraudulent  violation, 
or  wilful  abandonment  of  his  duty  to  the  owner.  As  to  the 
point  of  gross  negligence,  not  amounting  to  fraudulent  conduct, 
if  such  a  case  were  made  out,  it  would  not  help  the  defence. 
It  has  been  repeatedly  settled  by  the  Supreme  Court  of  the 
United  States,  that  if  the  immediate  cause  of  a  loss  is  a  peril 
insured  against,  it  is  no  ground  of  defence,  that  it  was  remotely 
caused  by  the  negligence  of  the  master  or  crew  ;  the  rule  being, 
Cau9a  proxima^  nan  retnota  $pectatur,^  This  doctrine  being 
founded,  not  upon  local  law,  but  upon  the  general  principles  of 
commercial  law,  would  be  obligatory  upon  this  court,  even  if 
the  decisions  of  the  state  court  of  Massachusetts  were  to  the 
contrary ;  for  upon  commercial  questions  of  a  general  nature, 
the  courts  of  the  United  States  possess  the  same  general  authori* 


'  See  Patapsco  hu.  Co,  v.  CouUar,  3  Peters  R.  222.  Columbian  ha. 
Co,  of  AUxandria  v.  Lawrenu  10  Peters  R.  507.  Waters  v.  Merchanis* 
LouiBvQU  At^.  Cb.  11  Peters  R.  213. 
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ty,  which  belongs  to  the  state  tribunals,  and  are  not  bound  hj, 
the  local  decisions.  They  are  at  liberty  to  consult  their  own 
opinions,  guided,  indeed,  by  the  greatest  deference  for  the  ac* 
koowledged  learning  and  ability  of  the  state  tribunals,  but  still 
exercising  their  own  judgment,  as  to  the  reasons,  on  which  those 
decisions  are  founded.  But  I  do  not  understand,  that  the  su- 
preme court  of  Massachusetts  has  adopted  any  positive  doctrine 
incoD^stent  with  the  principles  of  the  maxim  above  stated. 
On  the  contrary,  in  Delano  v.  7%e  Bedford  Lu.  Co.,  (10  Mass. 
R.  347,  354,)  that  learned  court  fully  recognised  the  rule,  that 
the  immediate,  and  not  the  remote,  cause  of  a  loss  was  to  be 
regarded  in  policies  of  insurance.  I  am  aware  of  the  decision 
of  the  same  court,  in  Cleveland  v.  The  Union  Lm.  Co.  (8 
Mass.  R.  306 ; )  but  considering,  that  the  ultimate,  decision  was 
made  by  a  minority  of  the  court,  (Mr.  Chief  Justice  Parsons 
and  Mr.  Justice  Thacher  not  sitting,  and  Mr.  Justice  Sewall 
dissenting)  it  can  hardly  be  considered  as  a  satisfactory  author- 
ity.' 

But  if  the  law  were  otherwise,  nothing  but  very  gross  and 
criminal  negligence  of  the  master  would  bring  the  case  within 
the  category  of  the  argument.  Now,  here  is  the  case  of  a 
trade  lawful,  as  I  am  bound  to  maintain,  to  American  citizens, 
and  rightfully  carried  on  by  them.  Under  such  circumstances, 
and  especially  taking  into  consideration  the  past  uninterrupted 
state  of  that  trade,  it  seems  too  much  to  say,  that  a  mere  fear 
of  molestation  in  the  trade  would  have  justified  the  master  in 
breaking  up  the  voyage.  The  underwriters  were  bound  to 
know  the  ordinary  perils  of  the  trade,  as  much  as  the  owner  of 
the  ship ;  and  they  took  upon  themselves  the  ordinary  risks, 
arising  from  the  known  claims  and  decrees  of  the  Buenos  Ayrean 
government,  known,  I  am  to  presume,  as  much  to  one  party  to 
the  insurance,  as  to  the  other.     I  cannot  say,  that  the  master 

*  So6  also  EUtry  v.  JWtr  England  ln$.  Co.  8  Pick.  R.  14,  S2. 
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did  not  exercise  a  fair  and  reasonable  discretion ;  or  that  his 
conduct  was  marked  with  such  rashness,  precipitation,  and  gross 
negligence,  as  to  amount  to  a  desertion  of  his  pi oper  duty,  or  to 
exonerate  the  underwriters  from  their  liability.  He  appears  to 
have  acted  with  good  faith,  under  a  sense  of  duty,  and  in  a 
lawful  manner,  in  the  maintenance  of  the  rights  of  his  country. 
— Assuming,  that  he  had  knowledge  of  the  threats  of  governor 
Vernet  to  make  a  seizure,  if  he  persisted  in  pursuing  the  seal 
fishery  at  the  Islands,  he  might  have  deemed  it,  and  undoubtedly 
did  deem  it  a  mere  brutum  Jidmen^  a  threat,  intended  for  in- 
timidation, and  not  for  execution  ;  and  the  more  so,  because  it 
was  a  gross  usurpation  of  jurisdiction  and  sovereignty.  Indeed, 
it  is  a  very  grave  question,  whether  a  master  is  bound  to  abandon 
his  legal  rights,  and  to  submit  to  an  unjustifiable  exercise  of 
illegal  authority  ;  and  whether,  if  in  consequence  of  his  refusal 
a  seizure,  manifestly  unlawful,  should  take  place,  whereby  the 
vessel  is  lost,  the  underwriters  would  be  discharged,  even 
though  the  master  might  by  a  more  prudent  course,  and  by 
abandoning  the  voyage,  have  avoided  the  seizure.^  At  present,  I 
incline  strongly  to  the  opinion,  that  he  is  not,  in  such  a  case, 
bound  to  abandon  his  legal  rights,  unless,  indeed,  his  conduct 
would  amount  to  a  criminal  departure  from  duty.  The  case  of 
SeweU  V.  The  Royal  Exchange  Insurance  Company ^  (4  Taunt. 
R.  855,)  appears  to  me  fully  to  support  this  doctrine.  In  that 
case,  the  master  refused  to  submit  to  what  was  deemed  an  illegal 
order,  of  the  governor  of  St.  Michaels,  and  his  vessel  was 
seized  and  condemned  therefor ;  and  that  was  the  cause  of  loss 
averred  in  the  declaration.  On  that  occasion  Lord  Chief  Justice 
Gibbs,  speaking  for  the  court,  said ;  '^  We  think  each  party  stands 
on  his  strict  rights ;  and  we  are  now  to  consider  the  strict  point 
of  law,  not  the  question,  whether  it  would  have  been  more  pru- 
dent in  him,  the  master,  to  go  to  Tercera  (according  to  the 
order,)  but  whether  he  acted  bond  fide.  We  do  not,  however, 
quite  agree  with  the  defendants  on  the  question  of  imprudence. 
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But  it  is  for  the  underwriters  to  shew,  that  the  owners  did 
something,  which  made  it  legal  for  the  Portuguese  to  seize  and 
condemn  the  vessel.  And  unless  the  seizure  is  legalized  by  any 
illegal  act  done  on  the  part  of  the  owners  by  the  captain,  the 
seizure  is  illegal,  as  we  think,  that  here  it  is,  and  the  assured  is 
entitled  to  recover."  There  is  great  good  sense  in  this  doctrine ; 
and  1  do  not  well  see,  how,  upon  any  other  rule,  a  master 
could  safely  act  either  for  himself,  or  for  his  owners,  in  emer- 
gencies of  this  sort.  If,  upon  every  threat  of  illegal  violence 
or  seizure,  he  were  bound  to  abandon  his  voyage,  or  the  legal 
rights  of  the  owner,  there  would  be  an  end  of  all  security  to 
trade  and  commerce.  It  seems  to  me,  therefore,  that  upon 
principle  there  is  great  reason  to  hold,  if  ihe  loss  is  occasion- 
ed by  the  illegal  act  of  a  foreign  government,  it  is  a  loss  within 
the  perils  of  the  policy,  even  though  it  might  have  been  avoided 
by  the  master  by  a  different  course  of  conduct,  if  bis  actual 
conduct  was  honajide^  in  furtherance  of  the  objects  of  the  voy- 
age, and  in  pursuance  of  his  duty  to  his  owners. 

Upon  these  considerations  my  judgment  is,  that  the  plaintiff 
is  entitled  to  recover  for  a  total  loss  in  the  case  of  the  Harriet, 
and  for  a  partial  loss  (  i.  e.  the  salvage,)  in  the  case  of  the 
Breakwater. 


Thomas  Blanchabd  v.  Chandler  Sprague. 

In  eonstming  an  act  of  Congresa,  if  there  be  a  mistake  apparent  upon  the 

face  of  the  act,  which  may  be  corrected  by  other  langua^^  in  the  act 

iUelf,  the  mistake  is  not  fatal. 
No  mere  misnomer  in  the  name  of  a  person,  or  a  corporation,  named  in  the 

act  is  fatal,  if  the  person  or  corporation  really  intended  can  be  collected 

from  the  terms  of  the  act 
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But  where  the  deAcriptiTe  wordi  conatitute  the  Tdijesfence  of  the  act,  unlesB 
the  deBcription  is  so  clear  and  accurate  as  to  refer  to  the  particular  subject 
intended,  and  to  be  incapable  of  being  applied  to  any  other,  the  mistake  is 
fatal. 

There  is  no  cate,  where  a  Court,  in  the  construction  of  a  statute,  has  substi- 
tuted other  words  and  other  dates  in  order  to  maintain  an  act,  making  erro- 
neous references  to  things  aliunde. 

By  act  of  Congress  of  30th  June,  1834,  it  was  enacted,  <<  That  there  be  granted, 
&c.  unto  Thomas  Blanchard,  &c.,  for  the  term  of  fourteen  years  from  the 
twelfth  day  of  January,  1837,  the  exclusive  privilege  of  making,  construct- 
ing, using,  and  vending  to  others  to  be  used,  his  invention  of  a  '  maekine 
for  turning  or  cutting  irregular  forms,'  a  description  of  which  is  given  in 
schedule  or  specification  annexed  to  letters  patent,  granted  to  the  said 
T.  B.  for  the  said  invention,  on  the  tw^th  of  January,  1820."    Now,  there 

«  were  no  such  letters  patent  of  the  tweyith  of  January,  1820,  u  &re  referred  to 
in  this  act ;  but  letters  patent  of  the  twentieih  January,  1820;  and  the  words 
of  description  therein  were,  "  an  engine  for  turning  or  cutting  irregular 
forms,"  instead  of  «a  maekine  for  turning  or  cutting  irregular  forms." 
HeU,  that  the  Court  could  not  correct  this  variance,  so  as  to  give  validity 
to  the  letters-patent,  under  the  act  of  1834. 


Case  for  the  infringement  of  the  patent  right  of  the  plaintiff, 
secured  to  him  by  act  of  Congress,  of  the  30th  of  June,  1834. 
Plea,  the  general  issue.  The  case  was  referred,  by  the  consent 
of  parties,  to  Simon  Greenleaf,  Esq.  as  a  Master,  to  report  on 
the  material  facts  ;  and,  upon  the  bringing  in  of  his  report,  cer- 
tain points  were,  by  direction  of  the  Court,  ordered  to  be  ar- 
gued as  preliminaries  to  a  hearing  upon  the  general  merits. 
The  points  were,  accc^dingly,  argued  by  Rand  for  the  plaintiff, 
and  by  Parsons  a'bd  Philips  for  the  defendant. 

Story,  J.  On  the  30th  of  June,  1834,  Congress  passed  an 
act, entitled  *'  An  act  to  renew  the  patent  of  Thomas  Blanchard," 
by  which  it  was  enacted,  '^  That  there  be,  and  is  hereby  grant- 
ed unto  Thomas  Blanchard,  a  citizen  of  the  United  States,  his 
heirs,  assignees  and  legal  representatives,  for  the  term  of  four- 
teen years  from  the  twelfth  day  of  January,  in  the  year  eighteen 
hundred  and  thirty-seven,  the  full  and  exclusive  right  and  privi- 
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lege  of  making,  coDStructing,  using,  and  vending  to  others  to  be 
used,  bis  invention  of '  a  machine  for  turning  or  cutting  irregular 
ibrms,'  a  description  of  which  is  given  in  a  schedule  or  specifica- 
tioo  annexed  to  letters  patent,  granted  to  the  said  Thomas 
Blancbard,  for  the  said  invention,  on  the  twelfth  of  January,  in 
the  year  eighteen  hundred  and  twenty."  Then  follows  a  pro- 
viso and  some  other  enactments,  not  necessary  to  be  mentioned. 
In  pursuance  of  this  act,  the  letters  patent,  on  which  the  present 
suit  is  founded,  were  granted  to  t]ie  plaintiff. 

In  point  of  fact,  no  letters  patent  were  ever  granted  to  the 
plaintiff,  (Thomas  Blancbard,)  dated  the  twelfth  day  of  Janu- 
ary, A.  D.  1820 ;  but  certain  letters  patent  were  granted  to 
him,  which  will  be  immediately  mentioned,  on  the  twentieth 
day  of  January  in  the  same  year.  By  these  last  letters  patent, 
after  reciting  '^  that  Blancbard  had  invented  a  certain  new  and 
useful  improvement,  being  an  engine  for  turning  or  cutting  ir- 
regular forms,  out  of  wood,  iron,  brass,  or  other  material  or  sub- 
stance, which  can  be  cut  by  ordinary  tools,  called  Blancbard's 
self-directing  machine,''  they  proceeded  to  grant  to  him,  for  the 
term  of  fourteen  years  from  tbe  sixth  day  of  January,  A.  D. 
1819,  tbe  full  and  exclusive  right,  &c.  of  such  invention,  a  de- 
scription whereof  was  given  in  the  schedule  annexed  to  the  let- 
ters patent.  These  letters  patent  were  granted  upon  the  sur- 
render of  certain  ot^er  letters  patent,  which  had  been  granted 
to  Blancbard  on  the  sixth  day  of  September,  A.  D.  1819,  for  a 
new  and  useful  improvement,  ^'  being  amocAtne  for  turning  gun- 
stocks,  tackle  and  shipping-blocks,  and  may  be  applied  to  turn- 
ing or  forming  wood,  metal  or  other  material  into  any  regular  or 
irregular  form,  provided  it  be  such  that  the  whole  surface,  as  it 
revolves,  may  come  in  contact  with  the  friction  wheel ;"  and 
the  last  letters  patent  granted  the  exclusive  right  for  the  term 
of  fourteen  years  from  the  sixth  day  of  September,  1819. 

It  is  apparent  from  this  statement,  in  the  first  place,  that  there 
are  no  such  lett^  patent  of  the  date  of  the  1 2th  day  of  Jan*' 
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uary,  A.  D.  1820,  as  are  referred  to  in  the  act  of  1834;  and, 
in  the  next  place,  that  the  other  descriptive  words  of  the  act  are 
not  exactly  those  of  the  letters  patent  of  the  twentieth  day  of 
January,  A.  D.  1820.  In  the  act  of  ]  834,  the  words  are, 
'^  a  machine  for  turning  or  cutting  irregular  forms ; "  in  the  let- 
ters patent  of  the  twentieth  day  of  January,  1820,  the  words 
are,  '^  an  engine  for  turning  or  cutting  irregular  forms ;"  and  the 
remaining  descriptive  words,  '^  out  of  wood,  iron,  brass  or  other 
material  or  substance,  which  can  be  cut  by  ordinary  tools,  called 
Blanchard's  self-directing  machine,"  are  left  out.  The  question 
is,  whether  these  Tatiances  are  fatal,  or  are  mere  formal  enois, 
which  the  Court  may,  upon  construing  the  act,  correct  and  rec- 
tify, so  as  to  give  validity  to  the  present  letters  patent  under  the 
act. 

Now,  I  agree,  that  in  construing  an  act  of  Congress,  if  there 
be  a  plain  mistake  apparent  upon  the  face  of  the  act,  which 
may  be  corrected  by  other  language  in  the  act  itself,  the  mis« 
take  is  not  fatal.  I  agree,  also,  that  a  mere  misnomer  in  the 
name  of  a  person  or  corporation  named  in  the  act,  if  the  person 
really  intended  can  be  collected  from  the  terms  of  the  act,  is 
also  not  a  fatal  mbtake.  The  latter  was  the  case  of  the  ChiK- 
cdlor  of  Oxford,  (10  Co.  R.  54,  57,  cited  also  in  Com.  Dig. 
Parliament,  R.  10,)  in  which  it  was  held,  that  where,  by  a 
statute  in  case  of  popish  recusancy  the  right  of  presentation  was 
given  to  the  Chancellor  and  Scholars  of  the  University  of  Ox-^ 
ford,  the  description  was  sufficient  to  express  the  meaning  of 
the  makers  of  the  act,  that  the  corporation  of  the  University  of 
Oxford,  (whose  technical  name  is  tlie  Chancelfer,  Master,  and 
Scholars  of  the  University  of  Oxford,)  which  has  i  Chancellor 
and  scholars  shall  take  it,  and  no  other  corporation  shall  take  it. 
On  that  occasion  the  Court  is  reported  by  Lord  Coke  to  have 
declared,  that,  in  ^^  an  act  of  Parliament,  misnomer  of  a  corpo^ 
lation,  when  the  express  intention  appears,  shall  not  avoid  the 
act,  no  more  than  in  a  will ;  for  P^trliamentun  tesiamenium  Bt 
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arbiiramenivm  are  to  be  taken  according  to  the  mind  and  inten- 
tions of  those,  who  are  parties  to  them.  And,  therefore,  when 
the  description  of  a  corporation  in  an  act  of  Parliament,  or  in  a 
will,  IS  such,  that  the  true  corporation  intended  is  apparent,  and 
it  is  impossible  to  be  intended  of  any  other  corporation,  although 
the  right  name  of  the  corporation,  (which  is  requisite  to  be  ex- 
pressed in  grants  and  deeds,)  is  not  precisely  followed,  yet  the 
act  of  Parliament  will  and  shall  take  efiect."  But  in  the  case 
put,  the  real  person  or  corporation  intended  to  take  is  supposed 
to  be  perfectly  clear  upon  the  face  of  the  act,  and  not  to  be 
made  out  by  intendment  from  circumstances  aliunde. 

The  difficulty  in  the  present  case  lies  somewhat  deeper.  The 
descriptive  words  constitute  the  very  essence  of  the  patent, 
which  is  to  be  renewed  for  fourteen  years.  Unless,  then,  the 
description  is  so  clear  and  accurate  as  to  refer  to  a  particular 
patent,  and  to  be  incapable  of  being  applied  to  any  other,  the 
mistake  is  fatal.  If  there  were  here  a  mistake  merely  in  the 
date,  that  might  be  cured  by  the  other  accompanying  descrip* 
tive  words  of  the  subject  matter  of  the  patent.  Oh  the  other 
band,  if  the  date  were  correct,  that  might  cure  any  inaccuracy 
in  the  other  descriptive  words.  Here  neither  the  one  nor  the 
other  is  accurately  given.  The  patent  referred  to  in  the  act,  is 
a  patent  of  the  date  of  the  twelfth  day  of  January,  1820. 
Ndne  such  exists.  The  other  descriptive  words  are  not  accu- 
rate. They  purport,  in  the  act,  to  be  between  inverted  commas 
and  a  verbatim  transcript.  ^^  A  machine  for  turning  or  cutting 
irregular  forms."  The  correspondent  words  of  the  patent  of 
the  20th  of  January,  1820,  are  '^  An  engine  for  turning  or  cut- 
ting irregular  forms."  Assuming  that  the  words  '^  engine  "  and 
'^  machine "  are  in  all  cases  words  of  an  equivalent  meaning 
(which  may  well  be  doubted),  it  is  certain,  that  they  are  not  the 
same  words,  and  cannot  be  treated  as  such,  when  they  constitute 
a  matter  of  description  substantial  to  the  case.  If  forgery  were 
alleged  in  an  indictment  of  an  instrument,  purporting  to  contain 
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a  description  of  a  contract  respecting  a  machine^  it  would  be  a 
fatal  variance  to  allege,  that  it  purported  to  be  of  an  engine. 
But  this  is  by  no  means  the  chief  difficulty.  The  descriptive 
words,  in  the  act  of  1834,  fall  far  short  of  those  in  the  patent  of 
1820.  In  the  first,  they  are  absolute  and  unlimited  ;  in  the  last 
they  are  qualified  and  restrained,  by  the  very  important  descrip- 
tive words,  ^'  out  of  wood,  &c.,  &c.,  which  can  be  cut  by  ordi- 
nary tools,  called  Blanchard's  self-directing  machine."  The 
purport  is,  therefore,  not  necessarily  the  same ;  and  in  truth 
the  machines  described  may  not  be  identical  in  all  respects, 
though  they  may  be  so  for  many  purposes.  So  that,  to  say  the 
least  of  the  matter,  there  is  not  such  perfect  certainty,  as  to  the 
identity  of  the  patent  referred  to  in  the  act  of  1834,  looking 
merely  to  its  terms,  as  to  preclude  all  doubt.  And,  indeed, 
many  of  the  descriptive  words,  used  in  the  patent  of  the  sixth 
day  of  September,  1819,  manifestly  apply  to  a  machine  of  the 
same  nature,  that  is,  to  a  machine  for  turning  or  cutting  irregular 
forms.  It  seems  conceded,  that  the  patent  of  1819,  was  in 
substance  designed  to  cover  the  same  invention,  as  that  included 
in  the  patent  of  the  20th  of  January,  1820,  as  the  former  was 
surrendered  for  the  very  purpose  of  obtaining  the  latter. 

In  the  present  case,  then,  the  mistake  in  the  act  of  1834,  is 
not  cured  by  any  other  words  apparent  in  the  act.  The  refer- 
ence is  to  a  patent,  as  the  subject  of  the  act,  which,  according 
to  the  terms  used,  does  not  exist.  And  the  only  means  of  cor- 
recting the  mistake,  is  by  an  argument  and  inference,  that  the 
patent  of  the  20th  of  January,  1820,  might  have  been  intended, 
as  approaching  nearest  to  the  terms  ;  and  that,  otherwise,  the 
act  would  be  a  mere  nullity.  I  have  not  been  able  to  find  a 
single  case,  where  it  has  been  held,  that  the  court  may  substitute 
other  words  and  other  dates,  in  order  to  maintain  an  act,  making 
erroneous  references  to  things  aliunde.  In  the  case  of  Keene 
V.  The  United  States^  (5  Cranch  R.  304),  the  Supreme  Court 
of  the  United  States  declined  to  enforce  the  provisions  of  the 
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35tb  section  of  the  act  of  18th  of  February,  1793,  ch.  d%  upon 
the  ground,  that  that  section  referred  to  an  act  of  Congress  by 
its  title,  giving  it,  and  that  no  act  could  be  found  with  a  cor- 
respondent title,  although  there  were  two  acts  of  Congress, 
whose  titles  nearly  resembled  it,  and  one  of  them  was  identical 
with  it  with  a  slight  transposition  of  the  words. 

In  construing  the  act  of  1834,  it  is  not  unimportant  also  to 
remark,  that  the  act  secures  Blanchard's  patent  for  the  term  of 
fourteen  years,  from  the  twelfth  day  of  January,  1834,  the  very 
day  referred  to  as  the  date  of  the  original  patent ;  so  that  it  is 
apparent,  that  the  supposed  date  of  the  latter  was  a  governing 
point  in  Congress,  as  to  the  extent  of  time  of  the  renewal. 
Now,  it  is  not  pretended,  that  the  court  can  treat  this  date  also 
as  a  mistake,  and  carry  forward  the  renewal  for  fourteen  years, 
from  the  twentieth  day  of  January,  1834.     And  yet,  how  can 
the  court  say,  that  if  the  real  date  had  been  known  by  congress 
to  be  the  twentieth  day  of  January,  1820,  the  renewed  patent 
would  not  have  been  for  fourteen  years,  from  the  twentieth  day 
of  January,  1834  ?     I  confess  myself  a  good  deal  distressed  by 
this  consideration ;  for,  under  the  circumstances,  the  correction 
of  the  mistake,  as  to  the  date  of  the  patent,  will  require  the  court 
either  to  correct  the  date  as  to  the  renewed  term,  or  to  intend, 
that  Congress  in  the  one  date  had  no  regard  whatever  to  the 
other  date,  which  would  be,  not  only  to  presume  a  fact  without 
evidence,  but  I  may  say  to  presume  it  against  the  obvious  pur- 
port of  the  words  of  the  act.     It  seems  clear,  that  Congress  did 
intend,  that  the  renewed  patent  should  take  effect,  immediately 
from  and  after  the  expiration  of  fourteen  years,  from  the  grant 
of  the  former  patent ;  probably  under  a  supposition,  that  the 
patent  was  originally  granted  for  fourteen  years. 

On  the  whole,  although  I  cannot  doubt,  as  a  private  man, 
what  patent  was  intended  to  be  renewed  by  Congress ;  yet  I 
do  feel  great  doubt,  whether,  judicially,  I  am  at  liberty  to  depart 
from  the  very  words  of  the  act  of  Congress,  to  correct  a  mis- 
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take,  DOt  apparent  on  the  face  of  the  act,  where  the  mistake, 
when  corrected,  will  still  leave  another  doubt  behind  it,  and  that 
is,  whether  I  do  not  by  such  a  correction,  depart  from  the  inten- 
tion of  Congress,  manifested  in  the  other  parts  of  the  act.  I 
say,  that  I  feel  great  doubt ;  and  I  cannot  put  the  case  more 
strongly,  because  I  have  not  a  resolute  confidence  in  my  own 
opinion  on  the  point.  But  my  doubt,  such  as  it  is,  is  decisive 
for  the  defendant,  since  the  plaintiff  must  prevail  by  his  own 
strength ;  and  unless  this  doubt  is  removed,  he  cannot  press 
for  a  judgment. 

If  the  learned  counsel  for  the  plaintiff  should,  after  this  deter- 
mination,  incline  to  take  the  case  to  the  Supreme  Court  for  a 
final  decision,  I  am  sure,  that  my  learned  brother,  the  District 
Judge,  will  unite  with  me  in  certifying  the  same  to  the  Supreme 
Court,  as  upon  a  division  of  opinion. 


John  Pitman,  Libellant,  v.  Robert  Hoofer. 

^lUBref  in  what  cases  the  earningr  of  freight  is  not  necessary  to  grive  a  title 
to  wages. 

Seamen  are  entiUed  to  wages,  for  the  full  period  of  their  employment  in  the 
ship's  seryice  for  any  particular  voyage,  in  which  freight  is,  or  might  6e, 
earned  by  the  owner. 

One  half  of  the  time,  daring  which  a  vessel  is  lying  in  port,  is  deemed  to 
belong  to  the  oatward  voyage,  and  the  other  half  to  the  homeward  voyage. 
This  rule  stands  upon  equity,  convenience,  and  practice. 

Where  an  American  ship,  in  1809,  sailed  from  Marblehead,  on  a  voyage  to 
St.  Petersburg  and  back,  and  performed  her  outward  voyage,  and  on  her  re- 
turn voyage  was  captured  and  carried  into  Denmark,  and  c^demned  by  the 
Danish  tribunals,  and  aflerwards  compensation  was  made  under  the  treaty 
with  Denmark,  of  the  2Bth  of  March,  1830,  for  the  ship  and  cargo ;  Hddf 
that  the  seamen  were  entitled  to  full  wages  for  the  homeward  voyage,  as 
if  it  had  been  performed,  including  half  the  period  of  the  ship's  stay  at  St 
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Pelenborg ;  or  to  iVill  wages  up  to  the  time,  when  the  seanie«  did  return  or 
might  have  returned  home,  without  any  unnecessary  delay ,  deducting  any 
wages,  which  they  might  have  earned  in  the  intermediate  time  in  another 
employ.  Three  months  were  treated  as  a  reasonable  time  for  the  return  of 
the  Beamen  home. 
H^ldp  also,  that  the  wages  for  the  outward  voyage  to  St.  Petersburg  were,  by 
the  capture  and  condemnation,  vested  by  an  absolute  title  in  the  libellant, 
in  1609 ;  that  they  might  then  have  been  sued  for,  and,  consequently,  by 
lapse  of  time,  upon  the  principles  of  Courts  of  Admiralty,  are  now  stale 
claims,  incapable  of  being  asserted  here. 


Xhb  parties  in  this  case  did  not  agree,  as  to  the  extent  of  the 
decree  pronounced  at  a  former  term.     (See,  ante  pp.  50 — ^70.) 

The  libellaots  understood  it  to  have  been  the  intention  of  the 
court,  to  decree  payment  of  the  whole  amount  of  wages  from 
half  the  time  the  vessel  remained  in  Russia,  to  the  time  of  the 
arrival  of  the  seamen  in  the  United  States. 

The  counsel  for  the  respondents,  understood  the  court  to  say,  . 
that  the  receipt  of  the  indemnity  money  did  not  revive  any  old 
claim,  which  the  seaman  might  have  prosecuted  on  his  return 
home ;  that,  whatever  wages  he  might  have  recovered  on  his 
return,  he  could  not  now  recover.  This  was  as  far  as  they  under- 
stood the  court  to  go,  the  particular  circumstances  of  this  case  not 
being  at  any  time  before  the  court  for  consideration.  Acting  upon 
this  principle,  they  supposed,  if  the  libellant  had,  at  the  request 
of  the  master,  remained  by  the  ship  from  the  time  of  the  cap- 
ture to  the  condemnation  and  sale,  that  for  that  time  he  was 
entitled  to  a  compensation  on  his  return  home  ;  and  that,  after 
the  lapse  of  twenty  years  and  a  settlement  with  the  owner  being 
made  on  bis  return  and  proved,  it  would  be  presumed,  that  he 
bad  received  it. 

J.  Pickering  and  J.  Hardy  Prince,  for  the  libellant.     C.  P. 
and  B.  /Z.  Curtis,  for  the  respondent. 

Stort  J.    This  case  has  been  again  submitted  to  the  court 
upon  an  incidental  question,  which  has  arisen  in  adjusting  the 
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claim  of  the  libellant,  upon  the  principles  already  decided  by  the 
court.  The  question  is,  whether  the  whole  wages  are  to  be 
calculated  from  half  the  time  after  the  arrival  of  the  brig  at  the 
port  of  St.  Petersburg,  in  Russia  ;  or,  whether  a  deduction  is  to 
be  made  therefrom  of  the  wages  from  the  time  of  the  capture 
up  to  the  time  of  the  first  condemnation  of  the  brig,  by  the 
Danish  tribunals.^  The  ground,  upon  which  this  deduction  is 
asked  by  the  defendant,  is,  that  compensation  for  the  wages  from 
the  capture  to  the  condemnation  might  have  been  originally 
claimed  by  the  Libellant,  for  his  services  daring  that  period, 
even  if  no  restitution  under  the  treaty  ever  had  been  made ;  and 
that,  consequently,  the  amount  ought  now  to  be  deemed  by  the 
lapse  of  time,  as  a  stale  demand. 

Before  I  proceed  to  the  consideration  of  the  question,  as  to 
this  deduction,  I  wish  to  say  something  upon  another  point, 
which  is  involved  in  the  adjustment,  although  it  has  not  been 
made  at  the  bar.  It  is,  from  what  point  of  time  the  wages 
ought  to  be  calculated ;  whether  from  half  the  time,  that  the 
brig  was  at  St.  Petersburg ;  or  from  the  time,  when  the  outward 
cargo  was  discharged  at  that  port.  I  say,  that  the  point  has 
not  been  made  at  the  bar,  and  probably  not  made,  because  it 
has  been  deemed  long  since  settled  in  the  local  jurisprudence 
of  Massachusetts,  as  well  as  in  the  administration  of  maritime 
law  in  the  Courts  of  the  United  States  exercising  admiralty 
jurisdiction  in  this  circuit.  But  my  learned  friend,  Judge  Hop- 
kinson,  of  the  District  Court  of  Pennsykania,  in  his  elaborate 
opinion  in  Bronde  v.  Haven,  (Gilpin  R.  606,  613),  has  utterly 
denied  the  doctrine  to  be  well  founded,  either  in  principle,  or  in 
authority.     My  great  deference  for  the  opinions  of  that  able 


*  Compensation  had  been  allowed  to  the  owners  for  the  capture  and 
condemnation  of  the  ship  and  cargo,  under  the  treaty  with  Denmark,  of 
the  38th  of  March,  1830.  For  a  full  report  of  the  facts  of  the  case,  see 
ante  pp.  50-70. 
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judge  has  induced  me  oo  this,  the  first  occasion,  which  has 
occurred,  to  review  the  grounds  of  the  doctrine ;  for  if  I  now 
saw  any  error  in  it,  so  far  as  my  own  judgments  are  concerned, 
I  should  be  well  disposed  at  once  to  set  about  correcting  it. 
But  I  am  bound  to  declare,  that,  upon  the  fullest  re-examina- 
tion,  I  am  entirely  satisfied,  that  the  doctrine  is  well  founded  in 
principle  and  in  authority  ;  that  it  is  just  and  equitable,  and  is  a 
natural,  I  had  almost  said  a  necessary,  result  of  the  enlarged 
policy  of  maritime  jurisprudence,  applicable  to  the  wages  of 
seamen.  I  do  not  propose  to  enter  upon  any  elaborate  exposi- 
tion of  the  principles,  on  which  the  doctrine  is  established,  but 
merely  to  advert  to  the  more  leading  reasons  for  it,  and  the 
authorities,  which  support  it.  The  general  formulary,  as  laid 
down  in  Lord  Tenterden's  Treatise  on  Shipping,  (Abbott  on 
Ship.  P.  4,  ch.  2,  s.  4,  p.  447),  is  this ;  '-The  payment  of 
wages  is  generally  dependent  upon  the  payment  of  freight.  If 
the  ship  has  earned  its  freight,  the  seamen,  who  have  served  on 
board  the  ship  have  in  like  manner  earned  their  wages.  And, 
as  in  general,  if  a  ship,  chartered  on  a  voyage  out  and  home, 
has  delivered  her  outward  bound  cargo,  but  perishes  in  the 
homeward  voyage,  the  freight  for  the  outward  voyage  is  due ; 
so,  in  the  same  case,  the  seamen  are  entitled  to  receive  their 
wages  for  the  time  employed  in  the  outward  voyage,  and  the 
unloading  of  the  cargo,  unless  by  the  terms  of  the  contract  the 
outward  and  homeward  voyages  are  consolidated  into  one." 
To  language  so  very  general,  certainly  nothing  farther  than 
general  truth  can  be,  or  ought  to  be  attributed.  In  truth,  how- 
ever, the  language  is  far  from  being  accurate ;  and  it  is  not 
comprehensive  enough  to  embrace  the  exceptions  to  the  general 
rule,  or  even  all  the  cases,  which  fall  within  it.  Thus,  it  is  not 
true  in  every  case  in  the  maritime  law,  that  the  payment  of 
wages  is  dependent  upon  the  payment  of  freight ;  for  if  freight 
be  earned,  it  is  wholly  immaterial,  whether  it  be  paid  or  not. 
So,  the  earning  of  freight  is  by  no  means  necessary  in  all  cases 
VOL.  III.  37 
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to  give  a  title  to  wages;  as,  for  example^  where  the  ship  per- 
forms her  voyage  without  the  owner  having  furnished  any 
cargo,  or  where  there  is  a  special  contract  between  the  owner 
and  freighter,  varying  the  right  to  freight  from  the  general  law ; 
as  where  the  freight  is  made  dependent  upon  the  performance 
both  of  the  outward  and  the  homeward  voyage.  The  case  of 
shipwreck,  where  materials  are  saved  from  the  wreck,. furnishes 
a  still  stronger  illustration  ;  for  in  such  a  case  the  seamen  earn 
their  wages,  as  far  as  the  material  saved  go,  even  though  the 
freight  for  the  homeward  voyage  is  wholly  tost.'  So  that  a 
moment's  reflection  will  teach  us,  that  the  general  text  of  Lord 
Tenterden  does  not  contain  a  full  or  an  accurate  exposition  of 
the  whole  doctrine  applicaUe  to  the  subject.  It  afibrds  one, 
out  of  many  illustrations  q(  the  maxim  ;  In  generalihus  versatur 
error.  If  the  doctrine  be  susceptible  of  any  exact  generaliza* 
tion,  (which  perhaps  it  is  not),  it  would  be  more  correct  to  say, 
that  the  general  rule,  though  not  the  universal  rule,  b,  that  the 
seamen  are  entitled  to  wages  for  the  full  period  of  their  em- 
ployment in  the  ship's  service  for  any  particular  voyage,  in 
which  freight  is,  or  might  be  earned  by  the  owner.  Ordinarily, 
we  divide  voyages  into  the  outward  and  the  homeward  voyage ; 
though  there  certainly  may  be,  and  often  are,  many  intermediate 
periods  and  voyages ;  as,  for  example,  by  vessels  engaged  in 
the  freighting  business.  When  seamen  contract  for  a  voyage 
from  A  to  B,  and  thence  back  to  A ;  the  voyage  from  A  to  B 
is  commonly  called  the  outward  voyage,  and  the  voyage  back 
from  B  to  A  the  homeward  voyage.  And  the  maritime  law 
in  such  a  case,  whether  there  be  a  cargo  on  bofixd  or  not, 
treats  these  as  distinct  voyages,  in  which  freight  is,  or  may, 
upon  its  own  principles,  be  earned.  We  are,  therefore,  accus- 
tomed to  say,  that  the  seamen  are  entitled  to  their  wages  for 


*  7%e  J^i^ltine,  1  Hagg.  Adm.  R.  227. 
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the  outward  voyage,  when  ended,  if  freight  is^  or  might  have 
been  earned  on  that  voyage ;  and  for  the  homeward  voyage,  if 
freight  is,  or  might  have  been  earned  on  that  voyage.  But  the 
material  inquiry  still  remains.  When,  in  the  sense  of  the  mari- 
time law,  as  to  seamen's  wages,  does  the  voyage,  (either  out- 
ward or  homeward),  commence  and  terminate  ?  It  certainly 
does  not  commence  on  the  very  day  of  the  sailing  of  the  ship 
on  the  voyage  from  the  port  of  departure,  and  not  before  ;  or 
end  with  the  very  day  of  her  arrival  at  her  port  of  destination. 
Neither  does  it  necessarily,  as  to  the  seamen,  commence  with 
the  loading  of  the  cargo  on  board  of  the  ship ;  for  the  seamen 
may  have  been  employed  in  the  ship's  service  for  a  month 
befiMpe.  Neither  does  it  necessarily  terminate  with  the  dis- 
charge of  the  cargo,  if  the  seamen  are  still  retained  in  the  ship's 
service  for  a  month  longer,  for  purposes  connected  with  that 
particular  voyage.  In  some  voyages,  even  now,  it  is  not  un- 
common to  land  the  cargo  of  the  outward  voyage,  and  to  wait, 
until  it  is  sold,  before  any  homeward  voyage  is,  or  can  be  un- 
dertaken ;  and  the  homeward  or  ulterior  voyage  is  in  such  cases 
mainly  dependent  upon  the  success  of  such  sales ;  sometimes 
conducted  by  the  mastere  and  officers  by  what  may  be  called  a 
retail  or  barter  trade.  In  the  simplicity  of  the  commerce  in 
former  ages,  when  the  rule,  we  are  considering,  was  first  estab- 
lished, this  was  the  comnKNi  course  of  business.  It  is  some- 
times said,  that  the  outward  voyage  is  ended,  when  the  cargo 
is  landed,  because  freight  is  then  earned ;  and  that  the  home- 
ward voyage  commences,  when  the  outward  is  thus  finished* 
Neither  of  these  propositions  is,  or  can  be  admitted  to  be  abso- 
lutely true ;  and  both  of  them  assume  the  very  matter  in  con- 
tuoversy.  It  might  with  equal  propriety  of  reasoning  and  logic 
be  said,  that  the  homeward  voyage  commences,  when  the  cargo 
for  the  homeward  voyage  is  taken  on  board ;  and  of  course, 
that  the  outward  voyage  then,  and  not  till  then,  terminates.  In 
some  voyages  the  sale  and  discharge  of  the  outward  cargo,  are 
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going  on  simultaneously  with  the  purchase  and  loading  of  the 
homeward  cargo ;  as,  for  example,  in  the  pepper  and  coffee 
voyages  to  some  ports  and  islands  in  the  Pacific  Ocean.  But 
although  the  freight  is  ordinarily  earned  by  the  discharge  of  the 
cargo,  the  discharge  is  not  necessarily  to  be  taken  as  the  true 
test  or  termination  of  the  voyage..  Nor  is  it  essential  to  it.  If 
the  cargo  arrives  at  the  port  of  destination,  it  may  still  be  kept 
on  board  for  a  great  length  of  time,  to  suit  the  purposes  of  the 
owner  or  shipper ;  and  its  discharge  there  may  be  made  de- 
pendent upon  future  contingenqies,  as  to  the  markets  and  prices ; 
or  a  new  destination  may  be  given  to  it  upon  some  new  under- 
taking for  another  voyage  in  the  same  ship.  In  such  a  case  it 
could  not  be  correctly  said,  that  the  outward  voyage  continued 
after  a  reasonable  time  for  the  discharge  of  the  cargo  had 
passed.  On  the  other  hand,  the  cargo  may  be  taken  on  shore 
for  sale,  and  yet  from  the  want  of  a  market,  it  may  be  required 
to  be  reshipped,  and  carried  for  sale  to  another  port,  in  order  to 
procure  funds  for  the  return  cargo  on  the  homeward  voyage. 
Again  ;  it  is  not  true,  that,  because  the  outward  voyage  has  ter- 
minated, therefore,  eo  instanii,  the  homeward  voyage  com- 
mences. Suppose,  a  ship  to  carry  a  cargo  to  New  Orleans, 
with  instructions  to  the  master  to  proceed  on  a  freighting  voy- 
age, if,  within  a  reasonable  time  after  the  discharge  of  the  cargo, 
a  freight  could  be  procured  for  a  foreign  voyage,  or,  if  freight 
could  not  be  procured,  to  purchase  a  cargo  on  the  owner's  ac- 
count, if  it  could  be  purchased  at  a  reasonable  price,  and  to 
proceed  therewith  to  a  foreign  port ;  and,  if  neither  could  be 
obtained  within  the  limits  of  the  instructions,  then  to  return 
home  with  a  different  cargo,  or  in  ballast ;  could  it  be  correctly 
said  in  such  a  case,  that  the  homeward  voyage  commenced  im- 
mediately after  the  outward  cargo  was  landed  ?  That  would  be 
to  say,  that  a  new  voyage  was  actually  commenced,  before  it 
could  be  ascertained,  what  that  voyage  would  be.  These  cases 
show  the  danger  of  attempting  to  lay  down  any  universal  rule. 


MAY  TERM,  1838.  293 

Pitman  v. 'Hooper. 


as  applicable  to  all  cases,  as  to  where  the  outward  voyage  ends, 
and  the  homeward  voyage  begins,  in  respect  to  seamen's  wages. 
In  a  just  and  legal  sense  the  outward  voyage  may  well  be 
deemed,  generally,  to  continue  as  to  seamen's  wages,  as  long  as 
the  seamen  are  engaged  in  purposes  connected  with  the  out- 
ward voyage,  whether  the  cargo  is  discharged  or  not ;  and  the 
homeward  voyage  to  begin,  when  any  acts  are  done  or  prepara- 
tions made,  having  reference  exclusively  to  the  homeward  voy- 
age. And,  if  there  be  any  intermediate  tune,  which  is  not 
properly  referable  to  either,  that  may  well  be  treated,  like  an 
intermediate  voyage  in  ballast,  to  be  for  the  benefit  and  purposes 
of  the  owner,  and  for  which  he  ought  therefore  to  pay  the  sea- 
men for  their  services.  In  ordinary  voyages  it  is  not  common 
to  find  any  such  intermediate  time,  or  to  measure  it  with  exact- 
ness. And  in  many  cases  acts  are  done  and  proceedings  bad 
simultaneously  with  reference  both  to  the  outward  and  the 
homeward  voyage ;  so  that  it  is  impracticable  to  divide  the 
time  with  perfect  accuracy,  which  is  devoted  to  each.  Now,  1 
apprehend,  that  it  was  with  a  view  to  this  practical  difficulty, 
that  the  rule  has  been  established,  that  one  half  of  the  time, 
during  which  the  vessel  is  lying  in  the  port,  shall  be  deemed  a 
part  of  the  outward  voyage,  and  the  other  half  a  part  of  the 
homeward  voyage.  In  this,  as  in  many  other  cases,  the  law 
prefers  general  certainty  to  mere  metaphysical  distinctions ;  and 
a  compendious,  practical  result  to  the  variable  elements  of  every 
distinct  voyage.  The  rule  may  seem  at  first  view  purely  artifi- 
cial ;  but  it  is  in  reality  not  so,  but  is  founded  upon  what  is 
ordinarily  a  reasonable  apportinment  of  the  time  with  reference 
to  the  exigencies  of  common  voyages.  It  is  like  the  allowance 
of  the  ten  per  cent,  damages  upon  the  protest  of  a  foreign  bill 
of  exchange  ;  and  the  deduction  of  one-third  new  for  old  in  the 
common  cases  of  repairs  to  ships  ;  and  the  deduction  in  cases  of 
general  average  of  one-third  from  the  amount  of  the  gross 
freight  of  the  ship  in  estimating  its  contributory  value.     The 
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rule  is  founded  upon  the  notion,  that  it  is  a  nearer  approximation 
to  absolute  equity  between  the  parties,  than  any  other,  which 
could  be  assigned ;  and  thus  it  conduces  to  the  general  con* 
venience  of  commerce,  and  subserves  the  great  public  policy  of 
suppressing  litigation  upon  trifling  differences.  Perhaps,  if  a 
rule  w^ere  now  for  the  first  time  to  be  established,  upon  grounds 
of  mere  equity  between  the  parties,  without  dny  reference  to 
maritime  policy,  it  ought  to  be,  to  consider  the  seamen  abso- 
lutely entitled  to  their  full  wages  in  every  event  for  the  whole 
period,  during  which  the  ship  lies  in  port,  between  the  dis- 
charge of  the  outward  cargo  and  the  taking  on  board  of  the  re- 
turn cargo.  Such  a  rule,  however,  would  somewhat  impair 
the  policy  of  the  general  maritime  doctrine,  which  connects 
and  binds  up  the  interests  of  the  seamen  with  the  interests  of 
the  voyage  ;  and  might  seduce  them  into  languor  and  indiffer- 
ence in  the  performance  of  their  duties  in  port,  and  thus  retard 
the  operations  of  the  voyage. 

Nor  is  there  any  thing  in  the  text  of  Lord  Tenterden,  which, 
properly  considered,  interferes  with  this  doctrine.  He  admits, 
that  ^^  the  seamen  are  entitled  to  receivd  their  wages  for  the 
time  employed  in  the  outward  voyage,  and  the  unloading  of  the 
cargo."  So  that  be  admits,  that  the  wages  are  due  so  long  as 
the  seamen  are  employed  in  the  outward  voyage  ;  leaving  the 
point,  when  it  ends,  to  be  decided  upon  the  circumstances  of 
each  particular  case  ;  for  I  cannot  admit,  that  the  latter  words, 
"  the  unloading  of  the  cargo,''  necessarily  constitute  a  qualifica- 
tion of  the  former  words,  or  was  so  intended  to  be  understood 
by  the  author.  If  they  were  so  intended,  they  are  too  loose  to 
found  any  general  doctrine  upon  them.  His  subsequent  lan- 
guage, '^  If  the  ship  sails  to  several  places,  wages  are  payable  to 
the  time  of  the  delivery  of  the  last  cargo,"  ^  was  not  designed 


'  Ahbott  on  Shipping,  p.  4,  s.  2,  c.  4,  p.  447. 
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80  much  to  express  the  particular  time,  to  which  wages  were 
due,  generally,  as  to  point  out  the  distinction  founded  upon  the 
deliveries  of  successive  cargoes  at  different  ports,  and  to  state, 
that  wages  were  due  up  to  the  last,  and  not  merely  to  the  first 
port  of  delivery.  But,  in  truth.  Lord  Tenterden's  text  is  not 
of  Itself  of  any  intrinsic  authority,  heyond  what  the  authorities, 
on  which  he  relies  to  support  it,  justify.  Now,  it  is  remarka- 
ble, that,  if  his  text  imports,  what  it  has  been  supposed  to  im- 
port, that  the  wages  are  due  only  up  to  the  delivery  of  the 
cargo  on  the  outward  voyage,  the  authorities,  on  which  he  relies, 
do  not  support  it ;  but  they  do  in  effect  overturn  it.  It  is  for  this 
reason,  that  I  am  not  satisfied,  that  he  did  so  construe  the  im- 
port of  his  own  text.  He  relies  on  an  anonymous  case,  report- 
ed in  1  Ld.  Raym.  R.  639,  and  in  12  Mod.  R.  409.  I  will 
give  the  report  at  large  in  each  book,  as  it  is  brief.  In  1  Ld. 
RayiD.  639,  (Hilary  Term,  12  Will.  III.),  it  stands  thus:— 
«  Upon  amotion  for  a  new  trial  in  an  action  for  seamen's  wages, 
Holt,  Chief  Justice,  said,  that  if  the  ship  be  lost  before  the  first 
port  of  delivery,  then.the  seamen  lose  all  their  wages.  But  if  she 
has  been  at  the  first  port  of  delivery,  then  they  lose  only  from 
the  last  port  of  delivery.  But  if  they  run  away,  although  they 
have  been  at  a  port  of  delivery,  yet  they  lose  all  their  wages." ' 
In  12  Mod.  R.  409,  under  Trinity  Term,  (12  Will.  UL),  it  is 
as  follows.  ''  Holt,  Chief  Justice,  said  :  If  a  ship  go  freight  of 
an  outward  voyage,  the  seamen  shall  have  then*  whole  wages 
out.  But  if,  at  their  return,  the  ship  be  taken,  or  other  mis- 
chief happen,  whereby  the  voyage  homeward  is  lost,  they  shall 


^  The  same  point  is  stated,  in  almost  the  same  language  as  used  by 
Lord  Holt,  in  anonymous  case  in  Hilary  Term,  13  Will.  111.,  in  3  Salk. 
R.  23.  There  is  a  dictum  of  Lord  Chief  Justice  Saunders,  in  2  Shower 
R.  291, 34  and  35  Car.  IL,  in  what  case,  or  on  what  occasion  delivered, 
we  do  not  know,  as  follows;  *<  If  a  ship  he  lost  before  it  romes  to  a  deli- 
vering port,  DO  freight  nor  wages  is  due.  If  lest  afterwards,  it  is  due  to 
the  last  deliveriog  port."    See  Cfutten  v.  Mco,  1  Keble  R.  831. 
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have  but  half  wages  for  the  time  they  were  in  the  harbor 
abroad."  Again  ;  in  an  anonymous  case,  (probably  the  same 
case),  reported  in  the  same  volume,  (12  Mod.  R.  442),  under 
Hilary  Term,  12  Will.  III.,  it  is  stated  thus ;  ^^Per  curiam.  In 
respect  to  seamen's  wages,  the  usage  is,  that  if  the  ship  be  lost 
before  the  arrival  in  the  port  of  delivery,  they  lose  their  wages 
out.  If  she  arrive  safe  in  port,  and  is  last  in  her  homeward 
voyage,  they  have  their  wages  out,  but  lose  their  homeward 
wages.  If  they  run  away  after  arrival  in  port  abroad,  they  lose 
their  wages."  In  1  Ld.  Rayro.  739,  there  is  a  report  of  an 
anonymous  case, — most  probably  also  the  same  case,  when  it 
was  before  Lord  Holt,  at  Nisi  Prius,  for  it  was  in  the  same  year 
(12  Will.  III.*) — which  is  as  follows  ;  "  If  a  ship  be  bound  for 
the  East  Indies,  and  from  thence  to  return  to  England,  and  the 
ship  unloads  at  a  port  in  the  East  Indies,  and  takes  freight  to 
return  to  England,  and  on  her  return  she  is  taken  by  enemies, 
the  mariners  shall  have  their  wages  for  the  voyage  to  the  East 
Indies,  and  for  half  the  time  that  they  stayed  there  to  unload, 
and  no  more.  Ruled  by  Holt,  Chief  Justice,  June  4,  1700,  at 
Guildhall,  at  Nisi  Prius."  Now,  whether  (as  I  suppose  the 
fact  to  be)  these  are  all  but  different  reports  of  the  same  case  in 
its  different  stages  at  Nisi  Prius,  or  in  Bank,  or  not,  it  is  most 
manifest  to  me,  that  they  mean  to  inculcate  substantially  the 
same  doctrine,  namely,  that  the  wages  for  the  homeward  voyage 
only  are  lost  by  a  loss  of  the  ship  on  the  return  voyage ;  and 
that  the  homeward  voyage  is  not  calculated  from  the  time  of 
the  discharge  of  the  outward  cargo.  In  the  report,  (1  Lord 
Raym.  639),  the  wages  lost  are  said  to  be  ^^  only  those  from 
the  last  port  of  delivery."  In  the  report  in  12  Mod.  R.  442, 
the  wages  lost  are  said  to  be  "  the  homeward  wages."  In  the 
report  in   12  Mod.  R.  409,  it  is  said,  that  they  (the  seamen) 


^  William  III.  and  M/iry  began  their  reign  on  the  33th  of  February, 
1688 ;  so  that  Hilary  Term,  12  Will.  III.,  was  in  January,  1701. 
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shall  have  their  "  whole  wages  out ;"  but  if  the  voyage  horne- 
ward  is  lost,  "  they  shall  have  but  half  wages  for  the  time  they 
were  in  harbor  abroad  ;"  which  is  the  same  as  the  whole  wages 
ibr  half  the  time.  In  the  report  in  Ld.  Raym.  R.  739,  it  b  said, 
that  the  seamen  are  to  '^  have  their  wages  for  the  voyage  to  the 
East  Indies,  and  for  half  the  time  that  they  stayed  there  to  un- 
lade ;"  meaning,  as  I  think,  to  "  unlade  and  lade,"  the  latter 
words  being  left  out  by  mistake.'  Taking  all  the  reports  to- 
gether, not  only  do  they  not  justify  the  doctrine  supposed  to  be 
laid  down  in  Abbott  on  Shipping ;  but  they  directly  contradict 
it.  Id  my  judgment,  there  is  no  irreconcilable  discrepancy  in 
these  different  reports,  properly  understood.  They  intend  to 
assert,  that  the  wages  of  the  homeward  voyage  only  are  lost  in 
the  cases  supposed  ;  and  that  these  wages  are  the  wages  from 
the  time  of  the  departure  from  the  last  port  of  delivery,  and  for 
half  the  time,  which  the  ship  lay  in  that  port. 

The  only  other  citation  relied  on  in  Abbott  on  Shipping,  in 
support  of  the  text,  is  the  Ordinance  of  Rotterdam.  (Art.  ^14, 
cited  in  2  Magen&on  Insur.  113.)  That  article  is  as  follows; 
**  Further,  the  full  wages  of  the  ship's  company  shall  always  be 
deemed  to  be  earned,  whether  one  or  more  complete  voyages 
have  been  made  in  foreign  ports,  even  though  the  ship  should 
afterwards  happen  to  be  lost."  There  is  no  pretence  to  say, 
that  this  article  in  any  manner  supports  the  doctrine,  that  the 
seamen  are  not  entitled  to  wages,  except  up  to  the  time  of  land- 
ing the  cargo. 


'  In  Mr.  Justice  Bayley's  edition  of  Lord  Raymond's  Reports,  the 
marginal  note  states  the  case,  as  I  underscand  it ;  that  the  seamen  were 
to  be  **  paid  for  the  outward  voyage,  and  for  half  the  time  they  stayed 
at  the  port  of  delivery."  There  is  a  dictum  in  Campion  v.  JSflchoUUf  1 
Str.  R.  405,  that  seamen  are  not  paid  wages  *'  while  the  ship  is  lading 
and  unlading;^  which,  if  understood  according  to  the  literal  import  of 
the  words,  is  not  reconcilable  with  the  admitted  principles  of  law. 

TOL.   III.  38 
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1  am,  therefore,  I  repeat  it,  not  satisfied,  that  it  was  Lord 
Tenterden's  intention  to  lay  down  in  his  text  the  particular  doc- 
trine already  commented  on  ;  for  none  of  the  authorities  cited 
by  him  sustain  it.  All,  that  he  meant  to  state,  was,  that  the 
wages  of  the  outward  voyage  would  be  payable,  if  freight  was 
earned  in  that  voyage ;  and  the  wages  of  the  homeward  voyage 
lost,  if  the  ship  perished  on  that  voyage.  And  in  this  view  it 
leaves  the  point  perfectly  open,  when  the  outward  voyage  in 
any  given  case  ends,  and  when  the  homeward  voyage  in  any 
given  case  commences. 

Now,  the  very  rule,  which  the  cases  in  1  Lord  Raym.  Re- 
ports, and  in  12  Mod.  Reports,  seem  to  promulgate,  has  been 
adopted  in  a  great  variety  of  cases  in  our  American  courts.  I 
found  it  well  established,  when  my  own  professional  life  began 
in  Massachusetts ;  and  it  has  been  uniformly  recognised  and  sup- 
ported in  that  State.  It  is  sufficient  to  refer  to  the  cases  of 
Hooper  v.  Pnrley^  (11  Mass.  R.  545)  ;  Locke  v.  SwaUy  (13 
Mass.  R.  76)  ;  Swift  v.  ClarJce,  (16  Mass.  R.  173)  ;  and 
Moore  v.  Jones^  (15  Mass.  R.  4^).  The  same  rule  was 
adopted  by  the  Supreme  Court  of  Pennsylvania,  in  OaUoway 
V.  MorrUy  (3  Yeaies  R.  445),  and  by  the  late  venerable  Dis- 
trict Judge  of  the  District  Court  of  that  State,  (and  his  large 
experience  in  maritime  contracts  entitles  his  judgments  to  very 
great  weight),  in  the  case  of  The  Cynthia,  (1  Peters  Adm.  R. 
204)  ;  The  Elizabeth,  (1  Peters  Circ.  R.  130)  ;  The  iMdy 
Walterstoff,  (1  Peters  Adm.  R.  215)  ;  and  in  Cranmer  v.  €rer- 
won,  (2  Peters  Adm.  R.  391).  My  learned  brother,  the  late 
Mr.  Justice  Washington,  fully  supported  the  same  rule,  in  bis 
able  judgment  in  Thompson  v.  Faussait,  (Peters  Circ.  R. 
182) ;  and  it  was  substantially  acted  on  by  Mr.  Justice  Duvall, 
in  Jones  v.  Smith,  (4  Hall  Law  Jour.  276),  the  difference  be- 
ing more  in  terms  than  in  judicial  intention.  Nor  have  I  been 
able  to  trace  a  single  intentional  deviation  from  this  rule^  and 
the  equities  growing  out  of  it,  until  Judge  Hopkinson,  in  his 
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elaborate  opinioo  in  Bronde  v.  Haven,  (Gilpin  R.  600),  shook 
its  authority/  The  learned  judge  seems,  in  that  opinion,  to 
hold,  that  the  outward  voyage,  with  reference  to  seamen's 
wages,  ends  with  the  discharge  of  the  outward  cargo  ;  and  that 
the  homeward  voyage  commences  when  the  outward  voyage 
ends.  Now,  assuming  the  first  proposition  to  be  true,  (which 
is  admitted  only  for  the  sake  of  argument,)  the  latter  is  not 
either  a  natural  or  a  necessary  consequence  from  it ;  for  there 
may  be  (as  we  have  seen,)  an  intermediate  period  properly  be- 
longing to  neither.  The  learned  judge,  however,  admits  no 
such  intermediate  period  ;  but  he  deems  all  the  time  of  the 
ship's  stay  in  port,  after  the  discharge  of  the  outward  cargo, 
(however  long  it  may  be,)  to  be  positively  and  necessarily  a 
part  of  the  homeward  voyage ;  and,  therefore,  if  the  ship  is  lost 
on  the  homeward  voyage,  wages  are  due  to  the  seamen  only  up 
to  the  discbarge  of  the  outward  voyage.  In  support  of  these 
propositions,  he  has  produced  no  authority  ;  or  at  least  none, 
except  the  passage  from  Abbott  on  Shipping,  already  quoted, 
which  does  not  sustain  them,  and  is  not  (as  we  have  seen)  a 
just  deduction  fi*om  the  authorities,  on  which  his  text  is  founded. 
The  learned  judge  has  suggested,  that  no  authorities  have  been 
cited,  which  support  the  decisions  the  other  way  in  the  American 
Courts.  But  he  seems  not  sufficiently  to  have  considered,  that 
in  the  cases  then  in  judgment,  the  American  courts  were  not 
promulgating  a  new  rule,  but  were  merely  recognising  one  al- 
ready well  known  and  well  established.  Thus,  Judge  Peters, 
in  The  Cynthia^  (1  Peters  Adm.  R.  204),  speaks  of  the  rule 
as  the  well  ^'settled  law  in  the  Court."  So  Mr.  Justice  Jack- 
son, in  delivering  the  opinion  of  the  Court,  in  Perley  v.  Hooper, 
(11  Mass.  R.  547),  says  ;  '^  The  general  rule,  as  to  the  wages 
of  seamen^  which  has  been  for  many  years  recognised  and  uni- 
formly adopted  in  our  courts,  is,  that  if  the  ship  has  carried  one 
or  more  freights,  and  is  afterwards  lost,  before  completing  the 
voyage,  for  which  the  seaman  is  hired,  he  is  entitled  to  his  wages 
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up  to  the  last  port  of  delivery,  and  for  half  the  time,  that  the 
ship  lies  in  port."  He  neither  cited  nor  commented  on  any 
authorities  (the  citations  were  merely  those  of  the  adverse  coun- 
sel) in  support  of  the  doctrine,  deeming  it  well  known  and 
standing  upon  principles  long  established  in  our  local  jurispru- 
dence.^ But  Mr.  Justice  Jackson  has  stated  the  general  rea- 
soning, on  which  the  rule  is  founded,  with  great  clearness  and 
strength,  and  his  own  extensive  knowledge  of  commercial  juris- 
prudence gives  a  weight  to  that  reasoning,  which  it  will  be 
found  difficult  to  resist.  As  yet  I  have  seen  no  attempt  to 
meet,  much  less  to  overturn,  that  reasoning.  And  I  entirely 
agree  with  that  distinguished  judge,  that,  '^  if  we  were  at  liberty, 
without  reference  to  authority,  to  decide  according  to  equity  and 
good  conscience,  or  to  adopt  a  rule,  that  would  be  most  conve- 
nient in  practice,  we  could  not,  perhaps,  devise  one  better  than 
that  heretofore  established."  He  puts  his  reasoning,  in  effect, 
upon  this  :  either  that  the  outward  voyage  ends  with  the  dis- 
charge of  the  outward  cargo,  and  the  homeward  voyage  begins 
with  the  lading  of  the  homeward  cargo ;  and  that  then  the  in- 
termediate period  does  not  properly  constitute  a  part  of  either 
voyage,  and  for  that  period  full  wages  are  payable  ;  or  that  half 
of  the  period  of  the  stay  of  the  ship  in  port  may  be  properly 
deemed  referrible  to  the  concerns  of  the  outward  voyage,  and  the 
other  half  to  those  of  the  homeward  voyage ;  and  then  the  wages 
should  be  equally  apportioned  between  them.  The  latter  rule 
has  been  in  practice  adopted,  as  the  best  nile ;  and  it  seems  to 
me  certainly  founded  in  equity  and  general  justice.  My  learn- 
ed brother,  Mr.  Justice  Washington,  in  Thompson  v.  Faustaity 
(1  Peters  Circ.  R.  182),  fully  recognised  the  same  doctriney 


'  Judge  Hopkiuson  has,  by  mistake,  attributed  this  opinion  to  Mr. 
Chief  Justice  Parker.  The  citations  of  authorities,  also,  which  he  bus 
supposed  were  relied  on  to  sustain  the  judgment,  were  made,  not  by  the 
Court,  but  by  the  counsel  adverse  to  the  decision  of  the  Court. 
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and  upon  the  same  ground.     He  said  ;  ^^  My  own  opinion  upon 
this  new  and  somewhat  difficult  case  is,  that  whenever  the  ves- 
sel is  lost  on  her  return  voyage,  her  arrival  at  the  last  port  of 
delivery  of  the  outward  cargo,  or  at  the  last  port  of  destination, 
if  there  be  no  cargo,  fixes  the  time  to  which  full  wages  are  to 
be  allowed,  and  that  one  half  of  her  stay  there  should  be  added 
to  the  outward,  and  the  other  half  to  the  homeward  voyage, 
and  to  be  considered  respectively  as  parts  theieof/'     Whether 
be  applied  his  own  rule  correctly  in  that  case,  or  not,  need  not 
be  here  considered.     Now,  it  is  incumbent  upon  those,  who  as- 
sert, that  this  is  net  a  proper  rule,  to  show,  either  that  it  is 
unjust  and  inconvenient  in  its  practical  operation,  or  that  it  is 
contradicted  by  some  stringent  and  satisfactory  authorities.     As 
far  as  the  authorities  go,  they  are  unequivocally  the  other  way. 
And,  for  myself,  1  do  not  hesitate  to  say,  that  I  should  have 
felt  myself  bound  by  them,  even  if  I  had  entertained  some  lurk- 
ing doubts,  whether  they  were  founded  in  the  most  exact  prin- 
ciples ;  for,  in  cases  of  this  sort,  it  is  far  more  important,  that  a 
rule  should  be  established  of  general  application,  though  some- 
what arbitrary,  than  to  be  left  without  one.    Then,  as  to  the  in- 
justice or  inconvenience  of  the  rule,  promulgated  by  these  au- 
thorities, where  has  it  been  shown  or  attempted  to  be  shown  ? 
For  myself,  1  can  only  say,  that  I  am  unable  to  perceive  any 
rule,  which  is  better  founded  in  good  sense,  enlightened  policy, 
or  general  equity.     The  opposite  doctriqe  would,  on  the  other 
band,  in  many  cases  involve  the  harshest  and  most  oppressive 
inflictions  upon  a- class  of  men  highly  meritorious,  and  who  are, 
by  the  -very  policy  of  the  law,  disabled  from  protecting  them- 
selves (as  the  owner  may,)  by  insurance,  from  the  loss  of  their 
hard  and  stinted  earnings.     Take  the  case  of  a  voyage  to  St. 
Petersburg,  and  back,  where  the  ship  arrives  and  delivers  her 
cargo  so  late,  that  she  must  wait  for  a  homeward  cargo  until  the 
next  season,  a  period  of  six  or  nine  months ;  is  it  just  or  equita- 
ble, that  the  seamen  should  remain  by  the  ship  for  such  a  peri- 
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od,  and  lose  all  their  wages  without  remuneration  ?  Take  the 
case  of  a  detention  by  an  embargo  for  a  like  period  after  the 
outward  cargo  is  landed,  and  before  the  homeward  voyage  is 
undertaken,  or  even  definitely  fixed  upon,  are  the  seamen  to 
lose  their  whole  wages,  if  the  ship  is  lost  in  a  homeward  voyage 
afterwards  planned  and  commenced  ^  The  whole  error  seems 
to  me  to  consist  in  a  gratuitous  assumption,  that  the  homeward 
voyage  begins  as  soon  as  the  outward  cargo  is  landed.  I  am 
not  aware,  that  there  is  any  authority  to  that  effect,  either  in 
our  own  or  in  foreign  jurisprudence.  In  cases  of  insurance,  the 
commencement  and  termination  of  the  outward  and  the  home- 
ward  voyage  are  governed  by  no  such  considerations ;  but  de- 
pend upon  the  subject-matter  of  the  insurance,  and  upon  other 
collateral  circumstances.^ 

No  doctrine  is  to  be  found  generally  established  in  the  mari- 
time jurisprudence  of  continental  Europe,  independent  of  posi- 
tive ordinances,  that  the  seamen  are  to  lose  their  wages  of  the 
homeward  voyage  and  during  their  stay  in  port,  if  the  ship  is 
lost  on  that  voyage.  The  text  of  the  French  Ordinance  of 
1681,  (1  Valin  Comm.  lib.  3,  tit.  4,  art.  8,  p.  703),  which  is 
substantially  the  language  of  the  present  French  Code  of  Com- 
merce (art.  288),  contains  a  positive  provision  on  the  subject, 
which  has  been  differently  interpreted  by  her  ablest  commenta- 
tors. Valin  thinks,'  that  if  the  ship  is  totally  lost  in  the  return 
voyage,  the  seamen  are  entitled  to  no  wages  whatsoever,  even 
for  the  outward  voyage.  Emerigon,  on  the  contrary,  thinks, 
that  if  freight  is  earned  in  the  outward  voyage,  the  seamen  are 
entitled  to  their  full  wages  up  to  the  time  of  the  loss  of  the  ship, 


*  See  3  Kent  Comm.  Lect  48,  p.  307  to  316,  3d  edit.,  and  the  cases 
cited  in  SwanKM  v.  Loring,  1  Mason  R.  140;  1  Phillips  on  Insurance, 
cb.  zi.  8.  1,  p.  161  to  p.  170,  l8t  edit. 

*  1  Valin  Comm.  lib.  iii.  tit  4,  art.  8,  p;  703, 704.  Pothier  leaves  the 
point  of  interpretation  untouched.  Pothier  on  Marit  Contr.  by  Cash- 
ing, n.  184,  p.  111. 
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upoD  tbe  ground,  that  ihe  wages  attach  as  a  lien  upon  the 
freight  earned,  tota  in  toto,  ei  iota  in  qualibet  parte. ^     Delvin- 
court  differs  from  both,  and  thinks,  that  the  seamen  in  such  a 
case  are  entitled  to  half  their  wages.'    Boulay  Paty  deems  the 
seamen  entitled  in  tbe  same  case  to  their  full  wages  for  the  out- 
ward voyage  and  to  none  for  tbe  homeward  voyage.'^     But 
what  I  would  particularly  rely  on,  is  the  opinion  of  Potbier, 
who,  in  commenting  upon  this  particular  article  of  the  Ordi- 
nance, admits,  that  it  is  an  exception  to  the  general  principles 
of  the  contract  of  letting  to  hire,  according  to  which,  the  sea- 
men ought  to  be  paid  the  part  of  the  voyage  elapsed  up  to  tbe 
time  of  the  misfortune,  and  not  paid  for  the  residue  of  the 
Toyage/     In  general  justice,  then,  this  persuasive  author  shows 
us,  that  tbe  exception  has  no  foundation ;  and  that  it  stands 
upon  positive  law  as  a  matter  of  public  policy.    If  it  is  to  be  ex- 
tended beyond  the  homeward  voyage,  to  embrace  tbe  stay  of  tbe 
ship  in  port  from  tbe  time  of  the  discharge  of  the  outward  cargo^ 
it  should  be  clear,  beyond  any  doubt,  that  the  public  policy  ex- 
tends to  it.     That  has  not  been  shown,  and,  as  I  humbly  con- 
ceive, cannot  be  shown.     If  resort  be  bad  to  the  doctrine  of 
apportionment  in  Courts  of  Equity,  where  contracts  have  been 
by  accident  prevented  from  being  carried  into  entire  execution 
and  performance,  it  will  be  found,  that  it  favors  the  more  liberal 
course.     And  it  ought  not  to  be  forgotten,  that,  in  contracts  for 
seamen's  wages.  Courts  of  Admiralty  always  foHow  out  tbe  be- 
nign interpretations  of  equity,  rather  than  tbe  rigid  principles  of 
tbe  common  law. 


'  Emerigon,  tom.  ii.  ch.  17,  s.  11,  s.  2,  p.  239,  240, 2d  edit.  1^34,  note. 

'  Delvincourt  Instit.  du  Droit  Commercial,  tom.  i.  p.  158, 159, 160. 
Id.  tom.  ii.  note  1  and  note  6,  p.  258^  259,  2d  edit. 

'  Boulay  Paty,  Droit  Comm.  tom.  ii.  tit.  5,  a.  8,  p.  224, 225.  See  also 
Santayra  aur  Code  de  Comm.  art.  258,  p.  269. 

«  Pothier  on  Marit  Contr.  by  Cashing,  n.  184,  p.  Ill,  and  note  (50), 
p.  151. 
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Upon  a  careful  review  of  the  whole  doctrine  on  this  subject, 
which  I  had  occasion  to  examine,  and  act  upon  in  the  case  of 
the  Two  Catherines,,  {2  Mason  R.  329,  332),  on  this  point,  1 
see  no  reason  to  change  the  opinion  then  expressed.  I  think, 
that  the  question  was  at  that  time  closed  in  by  antecedent  au- 
thorities, which  ought  to  govern  my  own  judgment  upon  such 
a  question.  But  if  there  were  no  authority,  then  or  now  exist- 
ing on  the  subject,  I  should  still  approve  of  the  rule  «s  settled, 
as  one  founded  in  solid  equity,  in  public  policy,  and  in  commer- 
cial convenience.  It  will  reach  the  justice  of  most  cases  with 
as  much  certainty,  as  is  ordinarily  attainable  in  human  affairs. 
The  true  theory  of  the  rule,  is,  that  the  seamen  ought  to  be 
paid  wages  for  the  outward  voyage,  and  for  all  the  time  they 
are  employed  in  port  in  the  concerns  thereof,  and  if  freight  is, 
or  might  have  been  earned  by  the  owner  in  that  voyage,  that 
the  wages  for  the  homeward  voyage,  and  for  all  the  antecedent 
period  in  port,  in  which  the  seamen  are  employed  in  preparations 
or  business  connected  therewith,  are  lost  by  a  total  loss  of  the 
ship  and  freight  on  the  homeward  voyage.  That,  for  the  sake 
of  uniformity  and  certainty,  half  the  time  passed  in  port  is  attri- 
buted to  each  voyage,  and  is  an  apportionment,  commended  by 
the  double  motive  of  suppressing  litigation  upon  slight  distinc- 
tions, and  of  accomplishing  the  ends  of  maritime  policy,  by 
which  the  right  to  wages  is  made  in  a  good  degree  dependent 
upon  the  safety  and  success  of  the  voyage. 

The  other  question,  which,  indeed,  is  the  only  one  propound- 
ed for  the  consideration  of  the  Court,  does  not  seem  to  me  to 
involve  any  intrinsic  difficulty.  The  contract  for  mariners' 
wages,  though  in  itself  capable  of  division  for  some  purposes, 
as  for  example,  in  regard  to  the  outward  and  the  homeward 
voyage,  is,  for  most  purposes,  treated  as  an  entire  contract. 
Although  a  seaman  may,  in  many  cases,  be  entitled  to  claim  his 
wages  for  the  outward  voyage,  upon  the  due  performance  there- 
of, yet,  inasmuch  as  the  claim  arises  under  an  entire  contract  for 
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the  round  voyage,  the  mere  fact  of  the  earning  of  such  wages 
OD  the  outward  voyage,  does  not  amount  to  a  positive  severance 
of  the  contract,  pro  tanto.     The  most,  that  can  be  properly 
said,  is,  that  it  may  give  an  election  to  the  seaman  to  sue  ;  and 
upon  his  election  and  suit,  there  will  be  an  actual  severance  of 
the  contract ;  but  not  before.     For  many  purposes,  indeed,  the 
contract  must  be  treated  as  an  entire  one,  subsisting  for  the 
round  voyage  ;  for  if,  upon  the  homeward  voyage,  the  seaman 
should  grossly  misconduct  himself,  that  might  involve  the  for- 
feiture of  all  hb  wages  antecedently  earned.     That  was  the 
very  case  of  The  Mentor,  (4  Mason  R..  84.)     It  seems  to  me, 
therefore,  that  where  wages  are  earned  under  an  entire  contract 
fi>r  the  outward  voyage,  and  yet  the  right  thereto  may  be  affected 
by  subsequent  events,  and  has  not. become  absolute  to  all  intents 
and  purposes,  the  contract  is  not  to  be  deemed  ipso  facto  sever- 
ed, but  as  subsisting  as  an  entirety  for  the  round  voyage.    Such 
at  least  is  the  opinion,  to  which  my  present  reflections  have  led 
me,  though  certainly  I  do  not  wish  to  be  bound  by  it,  if  upon 
further  argument  and  reflection  I  should  see  reason  to  change  it. 
In  this  view  of  the  matter,  in  the  events  which  did  occur,  the 
wages,  which  became  due  on  the  outward  voyage  to  St.  Peters- 
burg, were,  by  the  capture  and  condemnation,  vested  by  an 
absolute  title  in  the  libellant,  in  1809.     They  might  then  have 
been  sued  for,  and  consequently  by  lapse  of  time,  upon  the 
acknowledged  principles  of  courts  of  Admiralty,  even  if  they 
have  not  been  paid,  they  are  to  be  treated  as  a  stale  claim,  inca- 
pable of  being  asserted  here.    Indeed,  in  the  present  suit,  which 
may  be  deemed  in  some  sort,  in  the  nature  of  a  proceeding  in 
remy  against  the  proceeds  of  the  captured  property  in  the  hands  of 
the  owner,  under  the  award  of  the  commissioners,  there  is  no 
ground  to  say,  that  any  indemnity  has  been  received  for  such 
wages,  or  for  the  freight  earned  on  the  outward  voyage ;  or  that 
any  trust,  or  equitable  lien  therefor,  attaches  to  the  fund.     So 
fitf,  then,  as  the  claim  for  the  wages  of  the  outward  voyage  are 
VOL.  III.  39 
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coDceroed,  if  they  were  in  controversy,  there  is  as  little  ground 
to  say,  that  the  claim  is  or  could  be  revived  by  the  award.  la 
point  of  fact  I  understand,  that  it  is  not  controverted,  that  they 
were  paid  by  the  owner. 

Very  different  considerations,  however,  do,  in  my  judgment, 
arise  in  respect  to  the  claim  for  the  wages  for  the  homeward 
voyage,  including  half  the  time  of  the  stay  at  St.  Petersburg. 
The  capture  of  a  neutral  ship  does  not  dissolve  the  contract  for 
the  seamen's  wages,  but  merely  suspends  it ;  and  it  is  not  dis- 
solved until  the  final  condemnation.  Up  to  that  period,  the  sea- 
men have  a  right  to  remain  by  the  ship,  and  await  the  event,  as 
an  incident  to  their  contract.  So  it  was  held  by  this  court  in  the 
case  of  The  Saratoga,  (2  Gallison  R.  164, 176,  177).  If  nothing 
more  occurs,  and  the  ship  is  condemned,  the  seamen  lose  their 
whole  wages  for  the  homeward  voyage,  unless,  indeed,  there  is 
an  ultimate  decree  of  restitution,  or  an  award  of  indemnity  by 
treaty  on  account  of  the  illegality  of  the  capture,  as  in  the  pre- 
sent case  ;  in  which  event  the  right  to  their  wages  revives  as  a 
trust,  lien,  or  privilege  attached  thereto.  The  seamen  cannot 
claim  any  compensation  for  their  services  between  the  time  of 
the  capture  and  condemnation,  unless  there  is  a  new  and  distinct 
retainer,  or  contract  of  the  master  with  them,  to  pay  them  a 
compensation  for  such  services  in  every  event.  Such  a  contract 
is  not  to  be  presumed  ;  but  it  must  be  distinctly  propounded  and 
proved.  Now,  in  the  present  case,  it  is  neither  propounded  in 
the  answer,  nor  is  it  proved  in  the  case ;  and  as  a  matter  of  de* 
fence,  the  onus  prohandi  is  on  the  respondent.  If  such  a  con- 
tract had  been  proved,  and  payment  under  it  had  been  also  estab- 
lished, I  should  have  thought,  that  a  deduction  pro  ianto  ought 
to  have  been  made  from  the  present  claim.  If  the  contract  bad 
been  made,  but  no  payment  under  it  had  been  made,  I  should 
have  thought,  that  it  could  not  have  been  propounded,  as  an  ex- 
tinguishment of  the  claim  to  wages  pro  iantOf  since  at  most,  it 
would  be  but  an  accord  without  a  satisfaction.     Indeed,  in  an 
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equitable  view,  it  would  be  maDifestly  unjust,  to  allow  the  owner 
to  deduct  a  sum  under  another  contract,  which  he  had  never 
paid,  in  exdnguishment  of  a  legal  claim  under  the  shipping  arti- 
cles, and  the  award  of  the  commissioners. 

My  judgment,  therefore,  is,  that  the  libellant  is  entitled  to  full 
wages  during  the  whole  of  the  homeward  voyage,  in  the  same 
manner  as  if  it  had  been  performed,  including  half  the  time  of 
the  ship's  stay  at  St.  Petersburg,  without  any  deduction ;  which 
is  the  substance,  I  believe,  of  the  decree  of  the  District  Court. 

Afterwards,  it  was  suggested  by  the  counsel  for  the  respond- 
ent, that,  as  the  homeward  voyage  had  not  been  performed,  the 
time,  up  to  which  the  wages  were  to  be  allowed,  was  uncertain  ; 
and  that  the  District  Judge  had  allowed  three  months'  wages 
from  the  time  of  the  condemnation,  as  a  reasonable  time  for  the 
return  of  the  seamen  home,  by  analogy  to  the  Act  of  Congress, 
allowing  three  months'  wages  in- cases  of  the  discharge  of  seamen 
in  foreign  ports.  There  were  other  cases  depending,  in  which 
the  same  point  might  arise,  and,  therefore,  it  was  desirable  to 
have  it  settled. 

Stort  J.  The  rule  in  cases  of  this  sort  ought  to  be,  to  give 
wages  up  to  the  time,  when  the  seamen  did  return,  or  might  have 
returned  home,  without  any  voluntary  and  unnecessary  delay  on 
their  part,  deducting  any  wages  they  may  in  the  intermediate 
time  have  earned  in  another  employ.  I  should  think,  that,  in 
the  absence  of  all  other  proofs,  the  rule  of  the  District  Judge 
was  a  very  equitable  one,  as  applicable  to  European  voyages  ; 
although  it  might  not  be  equally  applicable  to  East  India  voy- 
ages. No  objection  being  made  to  this  allowance  in  the  present 
case,  it  will  of  course  stand.  Decree  affirmed. 


308  MASSACHUSETTS. 


United  SUtes  o.  Wilder. 


The  United  States  v.  James  Wilder. 

In  caaes  of  general  average,  the  master  and  owners  may  retain  all  goods  of  the 
shippers,  until  their  share  of  the  contribution  towards  the  average  is  either 
paid  or  secured. 

Semble,  that  there  is  no  exception  to  the  general  rule  in  fayor  of  the  United 
States,  or  any  other  goTemment  or  soyereignty ,  although  there  may  be  cases 
of  contract,  where  liens  on  the  property  of  government  do  not  attach,  as  on 
that  of  private  persons. 

Certain  slop  clothing,  belonging  to  the  United  States,  was  shipped  on  board  a 
vessel,  which  went  ashore,  and  much  expense  was  incurred  in  saving  the 
goods  on  board ;  Hdd,  that  the  officers  of  the  United  States,  had  no  right 
to  take  the  goods  shipped  by  them,  without  paying  or  securing  their  contri- 
bution to  the  general  average. 

SembUf  that  in  cases  of  salvage  of  private  ships  and  cargoes,  the  freight  on 
board  belonging  to  government,  is  equally  subject  to  the  admiralty  process 
in  rem,  for  the  proportion  due  for  salvage,  with  that  of  mere  private  ship- 
pers,    (^luere,  how  it  is  in  cases  of  salvage  of  public  ships. 

The  lien  of  seamen's  wages  and  of  bottomry  bonds  exists,  in  all  cases,  as 
much  against  the  government,  becoming  proprietors,  by  way  of  purchase, 
or  forfeiture,  or  otherwise,  as  against  private  persons. 

Sovereignty  does  not  necessarily  imply  an  exemption  of  its  property  from  the 
process  and  jurisdiction  of  the  courts  of  justice ;  and  it  seems  a  fair  infer- 
ence from  the  duties  of  the  sovereign  in  such  cases,  that  where  a  lien  exists 
on  property,  upon  general  principles  of  justice,  jure  gentium,  that  lien  ought 
to  be  presumed  to  be  admitted  and  protected  by  every  sovereign,  until  the 
presumption  is  repelled  by  some  positive  edict  to  the  contrary. 

QiMPr«,  whether  a  lien  exists  for  repairs  of  a  public  ship,  or  materials  therefor, 
or  for  wages  of  the  crew  thereof,  or  for  work  and  labor  performed  upon 
the  arms,  artillery,  camp  equipage  and  other  warlike  equipments  of  the 
Government. 

QiMcre,  whether  a  lien  for  freight,  on  the  shipment  of  goods  by  the  United 
States,  exists  against  the  Government. 

L  ROVER  for  certain  slop  clothing. — The  parties  agreed  to  the 
following  statement  of  facts. 

'^  In  this  case  it  is  agreed,  that  the  schooner  Jasper,  from  Bos- 
ton to  New  York,  went  ashore  on  Block  Island.  Much  expense 
was  incurred  in  saving  the  goods,  which  is  to  be  averaged  by 
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way  of  general  average.  Among  the  property  on  board,  there 
were  about  one  hundred  bales  of  slop  clothing  belonging  to  the 
United  States,  invoiced  at  $7330.  The  goods  being  brought 
back  to  Boston,  the  owners  of  the  vessel  make  out  an  average 
bond  for  the  freighters  to  sign.  The  store-keeper  of  the  United 
States,  (by  whom  the  clothing  was  shipped),  declines  signing 
the  bond  ;  claiming  for  the  United  States  the  right  to  take  the 
goods,  without  paying  or  securing  their  contribution  to  the  aver- 
age. This  right  being  denied  by  the  owners  of  the  vessel,  they 
refuse  to  deliver  the  clothing  to  the  United  States,  and  this 
action  is  brought  to  recover  the  value  of  the  clothing. 

'<  It  is  agreed,  that  if  the  court  are  of  opinion,  that  the  United 
States  have  no  such  right,  judgment  shall  be  entered  for  the  de- 
fendant ;  and  if  the  court  are  of  opinion  that  the  United  States 
have  such  right,  the  defendant  shall  be  defaulted,  and  the  cloth- 
ing immediately  given  up." 

The  cause  was  argued  upon  the  foregoing  facts  by  Milbf 
District  Attorney,  for  the  United  States,  and  by  Theophilus 
Parsons  for  the  defendant. 

Stort  J.  The  sole  question,  in  the  present  case,  is,  whether 
there  exists  a  right  of  lien  for  the  general  average  diie  on  the 
goods  (slop  clothing),  belonging  to  the  United  States,  under  the 
circumstances  stated  by  the  parties.  There  is  no  dispute,  that 
there  has  been  a  general  average  in  this  case,  towards  which  all 
the  goods  on  board,  and  among  others  the  slop  clothing  of  the 
United  States,  are  to  contribute.  There  is  as  little  doubt,  that, 
for  such  general  average  there  does  exist,  on  the  part  of  the 
master  and  owners  of  the  schooner  Jasper,  a  right  of  lien  against 
all  the  goods  belonging  to  all  the  other  shippers,  except  the 
United  States.  In  other  words,  that  the  master  and  owners  of 
the  schooner,  have  a  right  to  retain  all  the  goods  of  such  ship- 
pers, until  their  proper  share  of  contribution  towards  the  general 
average  is  either  paid,  or  satisfactorily  secured  to  be  paid.  That 
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is  sufficiently  apparent  from  what  is  laid  down  in  Abbott  on 
Shipping,  pt.  3,  ch.  8,  s.  17,  p.  361,  362,  and  in  Sinumds  v. 
WhitCy  (2  Bam,  and  Cress.  R.  805,  811),  Scaife  v.  Tobin, 
(3  Bam.  and  Adolph.  R.  523,  528,  529),  The  Hoffnung,  (6 
Rob.  R.  383,  384),  2  Brown  Adm.  Law,  201,  and  Stevens  on 
Average,  50,  as  the  universal  maritime  law.' 

The  question,  then,  is,  whether  a  like  lien  exists  in  regard  to 
goods  belonging  to  the  United  States.  No  case  has  been  cited, 
in  which  any  exception  has  ever  been  made  in  regard  to  the 
United  States ;  nor  has  any  authority  been  produced  to  show, 
that  it  constitutes  a  known  prerogative  of  any  other  government 
or  sovereignty.  I  have  examined  the  treatises  upon  the  prero- 
gatives of  the  crown  of  EnglaQd,  and  I  do  not  find  there,  or  in 
any  of  the  great  abridgments  of  the  law  under  the  title,  prero- 
gative, any  such  exception  recognised,  or  even  alluded  to.  The 
argument  rests  the  objection  upon  the  ground  of  public  incon- 
venience, if  it  should  be  held,  that  whenever  a  lien  exists  against 
a  private  person,  it  is  to  be  held,  that  the  like  lien  attaches 
against  the  United  States.  And  it  is  said,  that  in  cases  of  con- 
tract for  labor  and  services,  or  repairs,  or  supplies  with  the  United 
States,  no  lien  can  be  presumed  to  exist ;  but  that  the  only 
remedy  is  an  appeal,  not  to  law,  but  to  the  justice  of  the  gov- 
ernment. 

There  may,  for  aught  I  know,  be  a  just  foundation  for  a  dis- 
tinction, as  to  liens,  between  the  case  of  the  government  and 
that  of  a  mere  private  person  in  many  cases  of  contract.  It 
may,  perhaps,  be  justly  inferred,  in  many  cases,  from  the  nature 
of  certain  contracts,  and  employments,  and  services  for  the  gov- 
ernment, that  no  lien  attaches  thereto.  Thus,  for  example,  it 
may  be  true,  that  no  lien  exists  for  repairs  of  a  public  ship,  or 
for  materials  furnished  therefor,  or  for  wages  due  to  the  crew 


*  See  also  Pothier  on  Maritime  Contracts,  by  Cushing,  p.  76,  n.  134. 
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thereof,  or  for  work  and  labor  peribrmed  upon  the  amis,  artillery, 
camp  equipage,  and  other  warlike  equipments  of  the  govern- 
meot.  In  such  cases,  the  nature  and  use  of  the  articles,  as  the 
means  of  military  and  naval  operations,  may  repel  any  notion  of 
any  lien  whatever,  grounded  upon  the  obvious  intention  of  the 
parties.  Many  other  cases  of  a  like  nature  might  be  stated,  in 
which  the  inference  against  a  lien  migbt  be  equally  cogent.  Some 
of  them  are  alluded  to  in  the  opinion  of  the  late  lamented  judge 
of  the  District  Court  of  Maryland,  (Judge  Winchester,)  in  the 
case  of  tlie  United  States  v.  Barney,  (3  Hall's  Law  Jour.  128, 
lSi9).  However,  upon  cases  of  this  sort,  I  desire  to  be  under- 
stood as  not  expressing,  because  it  is  unnecessary  in  the  present 
case,  any  absolute  opinion. 

But,  that  in  all  cases  of  contract  made  by  the  United  States, 
a  like  exemption  exists,  from  the  ordinary  lien  attached  thereto 
by  the  maritime  law,  is  more  than  I  know,  or  am  prepared  to 
adroit.  On  the  contrary,  it  seems  to  me,  that  the  nature  of  the 
contract  itself  may  sometimes  furnish  a  suitable  foundation,  on 
which  to  rest  the  presumption  of  a  lien.  Take  the  case  of  a 
shipment  of  goods,  like  the  present,  by  the  United  States,  on 
board  of  a  coasting  vessel  for  transportation  from  one  port  to 
aootber,  under  the  terms  of  the  common  bill  of  lading,  by  which 
the  goods  are  deliverable  to  the  consignee  or  his  assigns,  he  or 
they  paying  freight ;  I  must  say,  that  I  am  not  prepared  to  de- 
clare, that  the  ordinary  lien  for  freight  does  not  attach  in  such  a 
case,  upon  the  very  footing  of  the  terms  of  the  contract,  in  the 
same  manner,  as  it  would  upon  a  shipment  by  a  private  person. 
But  on  this  also  I  give  no  opinion ;  for  it  is  not  the  case  in 
judgment  The  present  case  is  not  one  arising  under  contract ; 
but  by  operation  of  law,  and,  if  I  may  so  say,  in  invitum.  It 
is  a  case  of  general  average,  where,  as  in  a  case  of  salvage,  the 
right  of  the  party  arises  from  sacriBces  made  for  the  common 
benefit,  or  labor  and  services  performed  for  the  common  safety. 
Under  such  circumstances  the  general  maritime  law  enforces  a 
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coDtributioD,  independent  of  any  notion  of  contract,  upon  the 
ground  of  justice  and  equity  accoiding  to  the  maxim,  qvi  terUit 
commodum^  sentire  debet  et  onus.  And  it  gives  a  lien  in  rem 
for  the  contribution,  not  as  the  only  remedy,  but  as,  in  many 
cases,  the  best  remedy,  and  in  some  cases  the  only  remedy ; 
as,  for  example,  where  tlie  owner  of  the  goods  is  unknown. 
Indeed,  it  may  be  asserted  with  entire  confidence,  that,  in  a 
great  variety  of  cases,  without  such  a  lien,  the  ship-owner  would 
be  without  any  adequate  redress,  and  would  encounter  most 
perilous  responsibility.  The  case  of  Scaife  v.  Tobin^  (3  Bam. 
and  Adolph.  R.  523),  already  cited,  has  sufficiently  established 
this ;  for  in  that  case  it  was  held,  that  against  a  consignee  of 
goods,  not  being  the  owner,  no  remedy  for  contribution  in  per- 
ionam  would  lie,  notwithstanding  his  receipt  of  the  goods  ;  and 
that  against  him  the  only  remedy  was  the  detention  of  the  goods 
for  the  contribution,  unless  upon  a  special  contract. 

It  is  said,  that,  in  cases  where  the  United  States  are  a  party, 
no  remedy  by  suit  lies  against  them  for  the  contribution  ;  and 
hence  the  conclusion  is  deduced,  that  there  can  be  no  remedy 
in  rem.  Now,  I  confess,  that  I  should  reason  altogether  from 
the  same  premises  to  the  opposite  conclusion.  The  very  cir- 
cumstance, that  no  suit  would  lie  against  the  United  States  in 
its  sovereign  capacity,  would  seem  to  furnish  the  strongest  ground, 
why  the  remedy  in  rem  should  be  held  to  exist.  And  I  do  not 
well  see,  how  otherwise  it  would  be  practicable  at  all,  or  if 
practicable,  how,  without  extreme  peril  to  the  ship-owner,  any 
private  ascertainment  or  settlement  of  the  general  average  could 
be  made  at  all.  The  United  States  would  not  be  bound  bv 
any  such  ascertainment  or  settlement  of  the  average.  They 
might  deny  the  correctness  of  the  valuation  and  apportionment ; 
there  would  be  no  remedy  to  compel  a  submission  to  the 
authority  of  any  tribunal  of  justice ;  and  whether  the  ship-owner 
should  ever  receive  any  compensation  or  not,  and  what  compen- 
sation, would  depend  upon  the  good  will  of  Congress  after,  what 
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b  a  most  laisentable  defect  in  the  existing  state  of  things,  a 
protracted  appeal,  and  after  many  years  duration  of  unsuccessful 
and  urgent  solicitations  to  that  body.  And  yet  the  contribution 
of  every  other  shipper  may  be,  and  indeed  roust  be  materially 
dependent  upon  what  is  properly  due  and  payable  by  the 
United  States.  In  the  case  of  mere  private  shipments  a  Court 
of  Equity,  (and  probably  a  Court  of  Admiralty,  also,  by  a  pro- 
ceeding in  rem),  would  have  ample  jurisdiction  to  compel  a 
reluctant  shipper  to  submit  to  its  jurisdiction,  in  ascertaining 
and  decreeing  an  apportionment  of  the  contribution  to  be  made 
by  all  the  shippers. 

I  cannot,  therefore,  but  think,  that  the  circumstance,  that  the 
United  States  can  in  no  other  way  be  compelled  to  make  a  just 
contribution  of  its  share  in  the  general  average,  so  far  from  con- 
stituting a  ground  to  displace  the  lien,  created  by  the  maritime 
law,  does  in  fact  furnish  a  strong  reason  for  enforcing  it.  For  I 
know  no  reason,  why  this  Court  should  create  by  its  own  mere 
authority  an  exemption,  no  where  found  recognised  in  the  mari- 
time law,  and  standing  upon  no  very  clear  or  urgent  ground  of 
public  policy.  To  me,  it  is  no  small  objection  to  such  an  ex- 
emption, that  there  is  an  entire  silence  on  the  subject,  pervading 
all  juridical  treatises  concerning  the  rights  of  sovereignty,  and  the 
liens  created  by  the  maritime  law.  Nor  do  I  perceive  any  real 
inconvenience  in  asserting  the  lien.  It  is  certainly  competent  for 
the  treasury  department,  or  other  department  of  the  govern- 
ment, to  discharge  debts  of  this  sort,  as  well  as  others  growing 
due  by  the  United  States  ;  and,  if  necessary,  to  authorize  any 
subordinate  public  officer  to  give  due  security  for  the  payment, 
when  ascertained,  or  to  deposit  a  suitable  pledge  for  it*  The 
argument,  therefore,  addressed  to  this  Court,  on  behalf  of  the 
government,  ab  incanvenieniii  does  not  seem  to  have  any  very 
solid  foundation.  On  the  other  hand,  the  argument  ab  incon- 
vcnienii  on  the  other  side  is  very  cogent  and  persuasive  ;  for  it 
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is  beyoDd  doubt,  that  if  there  be  no  lien,  there  is  no  remedy  to 
enforce  an  incontrovertible  right. 

I  confess  myself  wholly  unable  to  distinguish  this  case  from 
one  of  salvage  ;  and  yet  it  has  never  been  doubted,  as  far  as  I 
know,  that  in  cases  of  salvage  of  private  ships  and  cargoes,  the 
freight  on  board,  belonging  to  the  government,  is  equally  subject 
to  the  admiralty  process  in  rem,  for  its  proportion  due  for  sal- 
vage, with  that  of  mere  private  shippers.  It  may,  for  aught  I 
know,  be  different  in  cases  of  the  salvage  of  public  ships.  The 
same  reasoning,  however,  which  has  been  applied  by  the  gov- 
ernment against  the  lien  for  general  average,  applies  with  equal 
force  against  the  lien  for  salvage  of  government  property  under 
all  circumstances.  Besides ;  it  is  by  no  means  true,  that  liens 
existing  on  particular  things  are  displaced  by  the  government 
becoming,  or  succeeding  to  the  proprietary  interest.  The  lien 
of  seamen's  wages  and  of  bottomry  bonds  exists  in  all  cases  as 
much  against  the  government,  becoming  proprietors  by  way  of 
purchase,  or  forfeiture,  or  otherwise,  as  it  does  against  the  par- 
ticular things  in  the  possession  of  a  private  person.' 

I  have  remarked,  that  it  may  be  true,  that  no  lien  exists  for 
Balvage  services  to  public  ships  of  our  own  government.  It 
seems,  that  in  the  case  of  The  Comus,  cited  in  2  Dodson  R. 
464,  the  High  Court  of  Admiralty  of  England  declined  to  en- 
tertain a  suit  for  salvage  of  a  British  ship  of  war.  What  the 
particular  ground  of  that  decision  was,  is  unknown ;  for  the  case 
is  not  reported.  In  respect  to  salvage  services  to  a  public  ship 
of  war  of  a  foreign  sovereign,  no  decision  adverse  to  the  right  of 
salvage  has  been  made,  although  the  question  was  directly  before 
the  Court  in  the  case  of  The  Prins  Frederik,  (2  Dods.  R. 
451),  and  underwent  a  very  learned  discussion.  That  case 
never  came  to  a  final  decision,  the  foreign  sovereign  having  sub- 
mitted to  pay  such  compensation  as  Sir  William  Scott  should 
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award,  and  be  accordingly  awarded  to  the  salvors  800Z.     A 
distinction  was  taken  in  that  case,  which,  indeed,  has    been 
often  taken  by  writers  on  public  law,  as  to  the  exemption  of 
certain  things  from  all  private  claims  ;  as,  for  example,  things 
devoted  to  sacred,  religious  and  public  purposes ;  things  extra 
commtrdwn  ei  qtu>rum  non  est  commercium.     That  distinction 
might  well  apply  to  property  like  public  ships  of  war,  held  by 
the  sovereign  jure  corona,  and  not  be  applicable  to  the  com- 
mon property  of  the  sovereign  of  a  commercial  character,  or 
engao:ed  in  the  common  business  of  commerce.    The  case  of 
The  Alexander^  (2  Dodson  R.  37),  may  be  supposed  to  have 
tamed  upon  some  distinction  of  this  sort ;  but  in  reality  it  turned 
upon  very  different  considerations.     In  that  case,  a  British  ship, 
having  on  board  a  neutral  cargo,  and   among  other  things  a 
monument,  belonging  to  the  king  of  Prussia,  intended  to  be 
erected  to  the  memory  of  his  late  queen,  was  captured  by  an 
American  ship  of  war,  and  was  afterwards  recaptured  by  a 
British  privateer.     Salvage  was  decreed  to  the  recaptors  for  the 
ship ;  but  was  denied  as  to  the  cargo,  being  neutral ;  and  the 
expenses  were  decreed  not  to  be  a  charge  on  the  property  of 
the  king  of  Prussia.     It  is  plain,  that  as  the  neutral  cargo  was 
in  no  danger  of  condemnation,  the  recaptors  were  entitled  to  no 
salvage  on  that,  upon  the  well  known  doctrine  recognised^  in 
the  British  and  American  Courts,  that  the  recapture  of  neutral 
property  confers  no  real  benefit  in  ordinary  cases,  and,  therefore, 
there  is  no  foundation  for  any  claim  of  salvage.^     The  American 
prize  courts,  equally  with  the  British,  must  have  restored  the 
monument  belonging  to  the  king  of  Prussia ;  for,  although  Prussia 
was  an  ally  of  Great  Britain  in  her  continental  wars,  she  was 
neutral  in  the  war  with  us. 

In  the  case  of  The  Schooner  Exchange,  (7  Cranch  R.  116), 
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it  was  considered,  by  the  Court,  that  the  ground  of  exemption 
of  the  ships  of  war  of  a  foreign  sovereign,  coming  into  our  ports, 
from  all  process,  was  founded  upon  the  implied  assent  of  our 
government.  But  it  was  not  decided,  that  the  other  property 
of  a  foreign  sovereign,  not  belonging  to  bis  military  or  naval 
establishment,  was  entitled  to  a  similar  exemption.  Bynker« 
shock  seems,  indeed,  in  his  bold  and  uncompromising  manner 
to  have  held  all  the  property  of  a  foreign  sovereign,  including 
bis  ships  of  war,  to  be  liable,  in  the  courts  of  another  sovereign, 
where  they  are  found,  to  be  attached  for  his  debts.  His  own 
government,  however,  in  a  case  of  that  sort,  released  the 
property.'  Bynkersboek  has  the  support  of  other  jurists  in 
favor  of  his  opinion,  at  least  to  the  extent  of  their  common  pri- 
vate property,  found  in  the  foreign  territory.'  But  it  is  not  ne- 
cessary to  consider  this  point  further,  as  there  may  be  a  clear 
distinction  between  the  case  of  a  foreign  sovereign  and  that  of 
a  domestic  sovereign  in  this  particular. 

It  has  been  laid  down  by  Yattel,  (B.  2,  s.  213),  that  the 
promises,  the  conventions,  and  all  the  private  obligations  of  the 
sovereign,  are  naturally  subject  to  the  same  rules,  as  those  of 
private  persons.  And  this,  as  a  general  rule,  has  been  adopted 
in  the  interpretation  of  contracts,  to  which  our  government  is  a 
party,  by  the  Supreme  Court  of  the  United  States,  in  the  case 
of  the  United  States  v.  Barker,  (12  Wheaton  R.  559).  Vattel 
has  added  in  the  same  place ;  '^  If  there  exists  any  difficulty  on 
thb  account,  it  is  equally  conformable  to  prudence,  to  the  deli- 
cacy of  sentiment,  which  ought  to  be  particularly  conspicuous  in 
a  sovereign,  and  to  the  love  of  justice,  to  cause  them  to  be  de- 
cided by  the  tribunals  of  the  state.  This  is  the  practice  of  the 
states,  that  are  civilized  and  governed  by  laws."     (Vattel,  B.  2, 


*  See  Bynk.  De  foro  f^gatorum,  ch.  3,  4.    See  also  S.  P.  cited  7 
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s.  213).  I  fear,  that  this  republic  cannot  justly  claim  the  praise 
of  carrying  into  efiect  this  deep  and  solid  principle  of  justice. 
The  United  States  are  not  suable  even  in  their  own  courts  of 
justice  ;  and  the  several  States  of  the  Union,  with  very  few  ex- 
ceptions, have  insisted  on  the  same  immunity.  But  I  do  not  rely 
upon  the  language  of  Vattel  to  show,  that  it  is  the  duty  of  the 
sovereign  to  ful61  all  his  obligations ;  whether  founded  in  con- 
tract, or  implied  by  the  general  principles  of  law ;  and  that 
sovereignty  does  not  necessarily  imply  an  exemption  of  its  pro- 
perty from  the  process  and  jurisdiction  of  courts  of  justice.  And 
it  seems  to  me  a  fair  inference  from  the  duties  of  the  sovereign, 
in  such  cases,  that  where  a  lien  exists  on  property,  upon  general 
principles  of  justice,  jure  gentiumy  that  lien  ought  to  be  pre- 
sumed to  be  admitted  and  protected  by  every  sovereign,  until 
the  presumption  is  repelled  by  some  positive  edict  to  the  con- 
trary.    None  such  exists  in  our  country. 

It  was  remarked  by  Sir  William  Scott,  in  the  case  of  The 
Waterloo^  (2  Dodson  R.  433,  435),  where  an  exemption  from 
salvage  was  set  up  by  the  East  India  Company,  on  account  of 
the  salvor  ship  and  the  salved  ship,  being  both  at  the  time  in  its 
own  service,  that  the  exemption  was  ''  claimed  from  a  right, 
otherwise  universally  allowed,  and  highly  favored  in  law,  for  the 
protection  of  those,  who  are  subjected  to  it ;  for  it  is  for  their 
benefit,  that  it  exists  under  that  favor  of  the  law.  It  is  what 
the  law  calls  jns  liquidissimum^  the  clearest  general  right,  that 
they,  who  have  saved  life  and  property  at  sea,  should  be  reward- 
ed for  such  salutary  exertions ;  and  those,  who  say,  that  they 
are  not  bound  to  reward,  ought  to  prove  their  exemption  in 
very  definite  terms,  and  by  arguments  of  irresistible  cogency.'' 
The  same  considerations  apply,  with  the  same  force,  to  the 
claim  for  general  average.  And  I  cannot  but  think,  that  public 
policy  will  be  promoted,  and  not  impugned,  by  holding,  that  the 
remedy  for  the  reward  is  not  uncertain  or  precarious,  but  attaches 
as  a  lien,  primarily  in  remy  and  does  not  await  the  slow,  or  tardy. 
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or  distant  justice  of  the  government  in  awarding  it.  If  there 
ever  was  a  case,  which  ought  to  be  settled  by  a  court  of  justice, 
upon  principles  of  right  and  liberality,  this  is  precisely  that  case. 
No  court  of  justice  ought  to  decline  to  enforce  it,  unless  there 
be  some  clear,  definite,  and  incontrovertible  prohibition  against 
the  exercise  of  it. 

Finding,  therefore,  no  such  exemption  from  the  ordinary  lien 
for  general  average,  as  the  government  seeks  to  sustain,  justified 
by  any  general  principle,  or  any  authority,  I  am  not  bold  enough 
to  create  one.  The  consequence  is,  in  my  opinion,  that  the 
present  suit  is  not  maintainable,  atid  that  judgment  ought  to  be 
entered  for  the  defendant. 

My  learned  brother,  the  District  Judge,  concurs  in  this  opi- 
nion, and  therefore  let  judgment  be  entered  accordingly. 


JosiAH  Wood,  Jr.,  in  E^inTT, 

V. 

Samuel  H.  Mann,  John  R.  Adams,  and  Others. 

Under  a  decretal  order  of  the  Court,  certain  lands  were  sold  by  the  Master, 
and  the  purchaser ,  in  conformity  with  a  further  decretal  order,  gave  .seeu- 
rity  to  the  Master,  in  the  shape  of  a  covenant,  with  a  surety,  to  pay  the 
purchase-money  within  fifteen  days.  The  money  was  not  paid,  by  either 
the  principal  or  surety,  within  the  appointed  time.  HeU,  that,  on  occa- 
sion of  this  default,  a  remedy  at  common  law  would  be  inadequate  ',  that 
no  proper  damages  could  be  given  at  common  law  upon  a  covenant  taken 
by  a  Court  of  Equity  to  enforce  its  own  decretal  orders ;  that  a  court 
of  common  law  could  not  entertain  a  suit  upon  such  a  security ;  that  who- 
ever makes  himself  a  party  to  the  proceedings  of  a  Court  of  Equity,  and 
undertakes  to  do  a  particular  act  under  its  decretal  orders,  may  be  compelled 
to  perform,  what  he  has  undertaken  -,  that  a  Court  of  Equity  may,  by  attach- 
ment, compel  a  purchaser  at  a  sale  by  the  Master,  to  complete  his  purchase, 
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by  paying  in  the  purchaae- money ;  and  that,  a  surety,  who  has  made  him- 
self a  party  to  the  proceedings,  as  in  the  present  case,  is  in  the  same  predi- 
cament with  the  purchaser,  and  may  be  proceeded  against  by  attachment 
And  it  wiU  make  no  difference,  that  the  surety  was  not  aware,  that,  in  be- 
coming so,  he  su|>jected  himself  to  the  summaiy  process  of  the  Court ;  nor 
that  the  plaintiff  had  a  right,  on  the  default,  to  resell  the  lands ;  nor  can 
the  surety  take  any  exception  to  the  title,  if  the  purchaser,  his  principal, 
has  fiiiled  to  do  so. 

A  purchaser  under  a  Master's  sale  ^ill  not  be  let  off  from  his  purchase  by  a 
submission  to  a  forfeiture  of  his  deposit. 

What  circumstances  amount  to  a  ^  aiver  by  the  purchaser  of  a  reference  of 
the  title  to  a  Master. 

Under  the  circumstances  of  the  case,  and  in  pursuance  of  a  decretal  order,  the 
defendant  was  charged  with  interest  up  to  the  time  of  the  final  payment  of 
the  purchase-money ;  although,  under  the  circumstances,  the  purchaser  and 
surety  were  not  charged  with  interest,  after  their  default. 

The  principal  and  surety  have  no  claim  upon  the  rents  and  profits  of  the  es- 
tate, except  from  the  time  when  the  conveyance  to  them  is  completed. 

In  this  case,  which  had  been  several  times  before  the  Court, 
(S.  C.  1  Sumner  R.  506,  578 ;  2  Sumner  R.  316),  a  sale  of 
certain  real  estate,  mentioned  in  the  bill  and  proceedings,  hav- 
ing been  made  by  the  Master,  pursuant  to  a  decretal  order  of 
the  Court,  the  biddings  were  ordered  by  the  Court  to  be  re- 
opened, by  a  decretal  order  of  the  9th  of  December,  1837 ; 
and,  in  pursuance  of  the  same  order,  another  sale  was  had  be- 
fore the  Master,  on  the  20th  of  December,  1837,  at  which  sale 
Simon  C.  Hewett  became  the  purchaser  of  certain  parcels 
of  the  land ;  and  Valentine  O.  B.  Brown  became  the  pur- 
chaser of  certain  other  parcels;  of  which  sale  and  purchases  the 
Master  made  due  report  to  the  Court,  on  the  23d  of  December, 
1837.  Among  the  conditions  of  sale,  it  was  provided,  that  the 
purchase-money  should  be  paid  in  gold  or  silver  coin  and  the 
currency  of  the  United  States  ;  that  the  purchaser  should  pay 
down,  or  secure,  five  per  cent,  of  his  purchase  in  cash,  and  the 
remainder  on  receiving  his  deed  from  the  Master ;  and  should 
sign  an  acknowledgment  of  his  purchase  at  the  time  of  the  sale. 
If  the  purchaser  should  neglect,  or  fail,  to  comply  with  the  con- 
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ditioDS  of  his  sale,  his  deposit,  and  ail  his  interest  and  claim  in 
the  premises,  struck  off  to  him,  should  be  forfeited,  and  the  lot 
or  parcel  be  again  put  up  for  sale ;  a  conveyance  to  the  pur- 
chaser was  to  be  made  as  soon  as  might  be  after  the  confirma- 
tion of  the  Master's  report  of  the  sale.  On  the  same  day,  on 
which  the  report  of  the  Master  was  filed,  (the  23d  of  Decem- 
ber, 1837),  Simon  C.  Hewett  filed  a  petition  in  Court,  praying 
for  a  confirmation  of  the  sales  made  to  him  ;  and  Valentine  O. 
B.  Brown,  at  the  same  time,  prayed  a  confirmation  of  the  sales 
made  to  him.  On  the  same  23d  of  December,  1837,  the  Court 
passed  a  decretal  order,  confirming  the  sales,  unless  cause  was 
shown  to  the  contrary,  on  or  before  the  27th  of  the  same  month. 
No  cause  was  shown,  or  objection  made.  The  plaintiff  was  to 
be  at  liberty  to  apply  for  a  resale,  if  the  purchasers  did  not  pay 
the  purchase-money,  and  complete  the  contract. 

On  the  30th  of  December,  1837,  the  Master  filed  a  supple- 
mentary report,  stating,  that  he  bad  prepared  proper  deeds  of 
conveyance  of  the  land  purchased  by  Simon  C.  Hewett,  and 
Valentine  O.  B.  Brown,  ready  to  be  delivered  to  them,  upon 
the  payment  of  the  purchase-money.  On  the  same  day,  (the 
30lh  of  December,  1837),  Valentine  O.  B.  Brown  filed  a  peti- 
tion, referring  to  the  preceding  facts,  praying,  that  time  might  be 
allowed  for  the  preparation  of  a  suitable  deed  from  the  Master, 
and  the  payment  of  the  purchase-money  into  Court,  as  to  the 
Court  might  seem  reasonable ;  and  also  stating,  that  be  (Brown) 
had  assumed  the  purchases  made  by  Hewett,  and  that  be  was 
responsible  for  the  same,  and  praying  for  a  reasonable  time  to 
raise  the  money  therefor.  On  the  same  day  a  decretal  order 
was  passed  by  the  Court,  stating,  among  other  things,  the  sales, 
and  proceedings  and  petition  of  Brown,  and  also,  that  Brown 
had  given  security  for  the  payment  of  the  purchase-money  of 
the  lands  sold  to  Hewett  within  fifteen  days  ;  and  that  Hewett 
consented  to  the  substitution  of  Brown  as  purchaser,  as  afc^resaid  : 
and  thereupon  it  was  ordered  by  the  Court,  that  the  reports  of 
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the  Master  stand  confirmed ;  that  Brown  be  substituted  as  the 
purchaser  instead  of  Hewett ;  that  Brown  pay  to  the  Master 
the  amount  of  the  purchase-money  within  fifteen  days  from  that 
day  ;  and  the  Master,  upon  the  payment,  should  execute  a  due 
conveyance  to  him  of  the  premises  ;  that,  if  Brown  should  fail 
to  pay  the  purchase-money,  as  above  ordered,  then  it  should  be 
at  the  election  of  the  defendant  (Adams),  within  five  days,  to 
pay  the  amount,  and  to  have  a  conveyance  of  the  premises  to 
himself;  if  neither  Brown  nor  Adams  should  pay  the  purchase- 
money,  then  the  premises  to  be  again  set  up  for  sale,  under  the 
direction  of  the  Master.  All  the  parties  assented  to  this  order. 
Owing  to  the  extreme  pressure  of  the  times,  the,  money  was 
not  paid  within  the  fifteen  days ;  the  Master  then  proceeded  to 
advertise  a  resale  of  the  premises.  The  proceedings  upon  the 
proposed  sale  were,  however,  stopped,  upon  an  intimation  from 
the  Court  to  the  Master,  made  with  the  assent  of  the  plaintiflf 
and  the  defendant,  (Adams).  On  the  27th  of  March,  1838, 
the  defendant  (Adams),  with  the  assent  of  the  plaintiff,  filed  a 
petition,  which,  after  stating  the  proceedings,  and  that  the  secu- 
rity given  to  the  Master  was  a  covenant  by  V.  O.  B.  Brown 
with  Ebenezer  T.  Andrews  as  surety,  to  pay  the  purchase-mo- 
ney within  the  fifteen  days,  and  that  the  mopey  had  not  been 
paid,  as  by  a  report  of  the  Master,  therewith  exhibited,  appeared  ; 
and  also,  that  a  resale,  from  the  embarrassments  of  the  times, 
would  be  greatly  to  the  prejudice  of  the  petitioner,  prayed,  that 
the  order  for  a  resale  should  be  rescinded,  and  also,  that  the 
said  Brown  and  Andrews  should  be  cited  to  appear  and  show 
cause,  why  they  should  not  pay  the  money,  and  why  process  of 
contempt  should  not  issue  against  them  upon  their  failure  so  to 
do,  and  for  other  relief.  An  order  was  accordingly  passed  by 
the  Court,  suspending  the  proceedings  for  a  resale,  and  direct- 
ing cause  to  be  shown  by  Brown  and  Andrews  at  the  rules,  on 
the  first  Monday  of  May,  1838,  why  the  prayer  of  the  petition 
should  not  be  granted.    Process  was  duly  served  on  Brown  and 
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Andrews  ;  and  the  cause  was  further  proceeded  in  at  the  May 
term  of  the  Court,  1838,  when  Andrews  appeared  and  showed 
cause ;  but  Brown  made  no  appearance,  and  showed  no  cause 
against  the  petitions.  The  substance  of  Andrews's  affidavit  was, 
that  he  was  a  mere  surety,  without  any  interest  or  security ; 
that  he  never  supposed,  that  by  giving  such  covenant  lie  should 
become  amenable  to  any  summary  process  of  the  Ck>urt,  to  com- 
ply with  the  terms  thereof;  that,  by  the  conditions  of  sale,  the 
premises  were  to  be  put  up  again,  if  the  conditions  were  not 
complied  with  ;  that,  by  the  decretal  order  of  the  30th  of  De- 
cember, a  resale  was  directed,  if  the  purchase-money  was  not 
paid ;  that  proceedings  towards  a  resale  had  been  had,  but 
Brown  had  been  taken  sick  soon  after  giving  the  obligation,  and 
ever  since  confined  to  his  house,  and  unable  to  attend  to  busi- 
ness, and  still  was  sick,  and  has  been  unable  to  raise  the  money ; 
that  he  (Andrews)  ought  not  to  be  called  on,  and  is  not  liable 
to  pay  the  money,  by  reason  of  his  being  surety  as  aforesaid ; 
that  he  is  unacquainted  with  the  title  to  the  premises,  and  does 
not  know,  who  is  legally  competent  to  convey  the  same  ;  that 
the  Master  has  never  reported,  that  a  good  title  can  be  made ; 
that  Brown  has  never  been  ordered  by  the  Court  to  pay  the 
money  ;  that  no  decree  has  been  made,  that  he  shall  complete 
the  purchase  ;  that,  upon  the  opening  of  the  biddings,  the  sales 
were  enhanced  in  price  from  $11,481  88  to  $15,975  ;  that 
the  deposit  money  paid  by  Brown  is  a  sufficient  security  ;  and 
then  submits  it  to  the  Court,  whether  he  ought  to  be  compelled 
as  surety  to  pay  the  purchase-money  ;  whether  Brown  should 
not  first  be  decreed  to  complete  the  purchase,  &c.,  be,  8z;c.  ; 
and,  finally,  that  Adams  has  no  right  to  insist  on  this  proceed- 
ing. 

The  covenant  delivered  to  the  Master,  is  as  follows :  "  Know 
all  men  by  these  presents  ;  that,  whereas  Simon  C.  Hewett,  at 
a  sale  of  lands  in  Lowell,  on  20th  of  December,  instant,  by 
George  S.  Hillard,  Esq.,  Master  in  Chancery,  was  the  highest 
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bidder^  and  did  purchase  some  of  the  lands  then  sold  bj  said 
Master,  bj  the  order  of  the  Circuit  Court  of  the  United  States 
for  the  first  Circuit,  and  whereas,  Valentine  O.  B.  Brown  has 
assumed  the  purchases  made  by  said  Hewett,  amounting  in  all 
to  about  eleven  thousand  dollars ;  Now  I,  the  said  Valentine 
O.  B.  Brown,  as  principal,  and  I,  Ebenezer  T.  Andrews,  of 
Boston,  as  surety,  do  covenant  and  agree  with  Josiah  Wood,  Jr., 
who  is  the  person  for  whose  benefit  said  lands  were  sold,  that 
the  said  lands  purchased  by  said  Hewett  and  assumed  by  said 
Brown,  as  aforesaid,  shall  be  paid  for  in  fifteen  days  from  this 
date,  agreeably  to  the  conditions  and  provisions  of  said  sale ; 
and  we  will  pay  the  same  to  said  Master  within  that  time. 

"  In  testimony  whereof,  we  have  hereunto  set  our  hands  and 
seals,  this  thirtieth  day  of  December,  A.  D.  1837.  In  presence 
of,  &c." 

The  Master,  on  the  29th  of  March,  1838,  reported  to  the 
court,  that  the  purchase-money  had  not  been  paid  ;  that  he  had 
prepared  the  deeds  ready  for  delivery  on  the  payment  of  the 
purchase-money ;  and  that  he  had  demanded  payment  under  the 
consent  both  of  Brown  and  Andrews,  who  declined  to  pay  the 
same.  And  he  has  since  returned  the  bond  into  court,  stating 
it  to  have  been  executed  in  open  court. 

The  cause  was  now  argued  upon  the  petition,  by  F.  Dexter 
for  Adams,  and  B.  Rand  for  Wood,  for  the  petition,  and  by 
^ragne  for  the  respondent,  Andrews. 

Story,  J.  The  proceedings  in  this  case  have  been  some- 
what irregularly  conducted  ;  but  the  substantial  merits  cannot 
be  open  to  much  controversy.  The  decretal  order  of  the  30th 
December,  1837,  was  expressly  passed  upon  the  footing  of  this 
very  security  or  covenant  given  by  Brown  and  Andrews  for  the 
payment  of  the  purchase-money  in  fifteen  days,  the  parties 
being  present  in  the  court  and  ofiTering  the  security,  as  the  foun- 
dation of  the  decretal  order,  to  be  passed  upon  the  petition  of 
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Brown  for  further  time  to  complete  bis  purchase  and  pay  the 
purchase-money.  Now,  stripped  of  all  artificial  forms  and 
technical  reasoning,  what  is  the  substance  of  the  argument 
urged  on  behalf  of  the  respondent  Andrews  ?  The  money  has 
not  been  paid  according  to  the  covenant,  either  by  the  prin- 
cipal, or  by  the  surety  ;  and  although  the  covenant  has  been 
thus  violated,  the  instrument  itself,  though  in  forin  a  security  to 
the  Court,  through  the  Master,  for  the  due  payment  of  the 
money  to  the  Master,  is  in  reality  no  security  at  all  to  be  en- 
forced by  the  Court.  The  appropriate  remedy  is  merely  a  re- 
sale of  the  property,  provided  for  in  that  decretal  order ;  or, 
possibly,  and  at  most,  a  remedy  at  the  common  law  for  damages 
upon  the  covenant.  Now,  if  this  be  the  true  posture  of  the 
case  before  the  Court,  it  is  one  of  a  very  extraordinary  nature. 
Brown  asked  of  the  Court  an  indulgence  of  fifteen  days  to  pay 
the  purchase-nK>ney  into  the  Court,  giving  security  for  the  due 
payment  at  that  time ;  and  yet  the  security  is  no  security  at  all 
for  the  due  fulfilment  of  his  undertaking  to  the  Court ;  but  a 
re-sale- is  the  true  and  proper  security.  Under  such  circura* 
stances  of  what  possible  use  could  be  the  covenant  with  a 
surety ;  since  the  re-sale  could  be  as  well  made  without  it  as 
with  it  ? 

But  then  it  is  said,  that  a  suit  would  or  might  lie  at  tho  com- 
mon law  for  damages  on  the  covenant.  Suppose  it  would,  is 
it  not  plain,  that  that  would  afford  no  adequate  redress.  A 
specific  performance  of  the  contract,  and  a  completion  of  the 
purchase  are  what  is  required,  and  not  damages  possible  or 
positive  for  the  non-performance  of  it.  The  remedy  at  the 
common  law  would  be  utterly  inadequate ;  and  the  proper  suit, 
if  any,  would  be  a  Bill  in  Equity  for  a  specific  performance  of 
tlie  very  covenant.  If  such  relief  could  be  granted  upon  an 
original  Bill,  framed  for  such  a  purpose,  I  should  be  glad  to 
know  why  it  may  not  be  given  in  the  present  suit,  to  which  the 
purchase  is  a  mere  incident,  as  the  propriety  of  the  relief  must 
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depend  upon  the  very  same  facts  now  before  the  Court,  and 
upon  none  others. 

But  what  danaages  could  be  given  by  a  court  of  common 
law  in  a  case  of  this  sort^  upon  a  covenant  or  security  given 
to  or  taken  by  the  direction  of  a  Court  of  Equity  to  enforce 
its  own  decretal  orders  ?  Did  any  one  ever  hear  of  such  a  suit 
upon  such  a  security  ?  What  damages  could  be  given  ?  What 
means  could  a  court  of  common  law  have  to  ascertain  or 
measure  the  extent  or  nature  of  the  damage  ?  How  could  it  know, 
what  would  be  held  to  be  the  nature,  operation,  and  extent,  of 
such  a  security  in  the  view  of  a  Court  of  Equity  ?  or  what 
other  means  a  Court  of  Equity  might  adopt  to  enforce  it,  or  to 
redress  the  injury  done  by  it,  either  by  a  re-sale  or  otherwise  of 
the  premises  ?  Until  the  6nal  action  of  a  Court  of  Equity 
by  its  own  modes  of  redress,  or  other  exercise  of  jurisdiction, 
it  would  be  utterly  impossible  for  a  court  of  common  law  to 
possess  any  adequate  measure  of  damages ;  or  to  ascertain 
whether  there  were  any  damages  at  all.  And  even  then,  it  could 
arrive  at  the  result  only  upon  a  review  of  the  whole  proceedings 
in  equity,  which,  if  it  were  competent  in  point  of  jurisdiction  to 
reexamine,  it  is  not  too  much  to  say,  that  it  would  be  a  task  of 
great  embarrassment,  and  critical  peril. 

The  truth  is,  and  I  have  no  doubt,  that  a  court  of  comnooo 
law  would  so  iiold,  that  it  has  not  any  proper  jurisdiction  to  en* 
tertain  any  suit  upon  a  security  of  this  sort  given  in  the  course 
of  a  proceeding  in  another  court  of  justice.  It  might  just  as 
well  undertake  to  enforce  a  stipulation  taken  in  the  admiralty, 
or  a  written  acknowledgment  of  the  purchaser  at  a  sale  before 
a  Master,  or  an  undertaking  of  a  party  to  pay  money  into  Court 
upon  a  special  order.  In  my  opinion  there  is  and  can  be  no 
efiectual  remedy  administered  in  the  present  case,  unless  it  can 
be  by  this  Court  as  a  Court  of  Equity. 

But  it  is  said,  that  the  present  application  is  not  made  in  be- 
half of  the  plaintiff,  who  had  the  conduct  of  the  sale  ;  but  of 
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the  defendlint,  (Adams),  whose  property  has  been  subjected  to 
the  sale ;  and  that  it  is  not  competent  for  Adams  to  ask  the 
court  to  enforce  an  order  of  this  court.  It  is  unnecessary  to 
consider,  whether  there  is  any  validity  in  this  objection  upon 
principle,  or  not ;  for  the  plaintiff,  Wood,  has  adopted  the  peti- 
tion and  application  of  Adams,  and  now  strenuously  seeks  its 
due  enforcement.  The  objection,  then,  degenerates  into  a  pure 
question  of  form. 
^N.  Then,  what  are  the  grounds  of  objection  to  the  jurisdiction  of 
the  court  ?  First,  it  is  said,  that  there  is  no  case  to  be  found, 
in  which  a  proceeding  has  been  had  of  this  sort  against  a  surety. 
But  the  jurisdiction  of  Courts  of  Equity  does  not  depend  upon 
the  existence  of  a  case,  in  which  the  particular  exercise  of  it 
asked  for  can  be  shown ;  but  upon  general  principles  and  analo- 
gies, applicable  to  the  structure  of  the  court.  No  doubt  is  now 
entertained,  that  a  Court  of  Equity  may,  by  attachment,  compel 
,  a  purchaser,  at  a  sale  by  the  Master,  to  complete  his  purchase 
I  by  paying  in  the  purchase-money.  It  stands  upon  the  plainest 
principles  of  the  Court,  that  he,  who  makes  himself  a  party  to 
the  proceedings  of  the  Court,  and  undertakes  to  do  a  particular 
act  under  the  decretal  orders  of  the  Court,  may  be  compelled  to 
perform,  what  he  has  undertaken.  It  is  a  mere  incident  to  the 
due  exercise  of  the  principal  jurisdiction,  and  indispensable  to 
the  due  enforcement  of  the  orders  of  the  Court  upon  persons, 
who  have  submitted  themselves  to  its  jurisdiction.  A  sale  before 
the  Master  might  otherwise  become  a  mere  mockery,  and  give  an 
entire  immunity  to  purchasers,  to  speculate  upon  the  chances  of 
the  sales.  Yet  this  doctrine,  now  so  well  established,  was  quite 
novel,  as  an  exercise  of  jurisdiction,  as  late  as  1808,  when  it 
was  recognised,  and  acted  upon,  by  Lord  Eldon,  in  Lansdowne 
V.  Elderton,  (14  Ves.  R.  512),  who  at  6rst  doubted,  whether 
there  was  any  instance  of  committing  a  purchaser,  and  whether 
the  court  could  go  further  than  to  discharge  him  from  his  pur- 
chase.    His  Lordship,  however,  did  not  hesitate  ultimately  to 
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act  upon  the  jurisdiction,  and  said,  that  the  principle  required  it 
equally  in  the  case  of  a  purchaser,  who  could  not  be  permitted 
to  baffle  the  court  and  disobey  an  order,  more  than  any  other 
person.  And  Sir  Samuel  Komilly,  who  argued  in  support  of  the 
motion,  said,  that  there  was  no  distinction  between  a  purchaser 
and  any  other  person,  not  a  party ;  and  he  put  the  case  of  tenants 
in  common,  ordered  to  attorn  to  a  receiver.  The  notion,  indeed, 
is  utterly  groundless,  that  no  person,  but  a  direct  party  to  the 
suit  can  be  made  subject  to  the  orders  or  process  of  the  Court.  ^ 

Now,  what  substantia]  distinction  can  there  be  between  the 
exercise  of  the  jurisdiction  over  the  purchaser  himself,  and  that 
over  the  surety,  who  has  equally  undertaken,  under  the  proceed- 
ings, to  pay  the  purchase  money  to  the  court  ?  Each  is  equally 
a  principal  as  to  the  court,  and  each  simultaneously  apd  substan- 
tially incurs,  as  to  the  court,  the  same  responsibility.  Suppose, 
the  surety  alone  had  undertaken  to  the  court,  for  and  in  behalf 
of  the  purchaser,  to  pay  the  purchase-money  ;  would  he  not 
have  been  liable  to  the  same  process  of  the  court,  as  if  he  were 
the  purchaser  ?  Suppose,  the  purchase  had  been  by  an  agent 
for  the  purchaser,  and  the  agent  had  expressly  undertaken  to^ 
the  Court  to  pay  the  purchase-money  atid  complete  the  pur- 
chase, could  there  be  a  doubt  that  the  process  of  attachment 
would  lie  to  compel  him  to  the  performance  of  his  under- 
taking ?  The  difficulty  of  the  whole  argument  consists  in  treat- 
ing the  surety,  as  a  stranger  to  the  proceedings  ;  whereas  he  is 
in  fact  a  party  to  the  proceedings  under  the  sale,  and  has  agreed 
to  become  so,  as  far  as  the  payment  of  the  purchase-money  is 
concerned.  It  appears  to  me,  that  the  predicament  of  a  surety 
is  not  in  the  slightest  degree  distinguishable  from  that  of  a  pur- 
chaser, or  of  any  other  person,  who  makes  himself,  by  his  own 
undertaking,  a  party  to  any  of  the  proceedings  of  a  court  of 
Equity.  He  thereby  submits  himself  to  the  jurisdiction  of  the 
Court  by  the  necessary  implications  of  law,  whatever  may  be 
his  own  private  notions  on  the  subject,  (with  which  the  court 


328  MASSACHUSETTS. 


Wood  V.  Mann,  el  al. 


cannot  intermeddle)  ;  and  he  becomes  amenable,  like  any  other 
party,  to  the  process  of  the  court,  to  compel  the  due  perform- 
ance of  his  own  undertaking. 

The  case  of  Richardson  v.  Jones^  (3  Gill  and  John.  R.  164), 
has  been  cited  as  an  authority  against  the  exercbe  of  the  ju- 
risdiction against  a  purchaser  ojr  his  sureties,  in  a  case  like  the 
present.  To  the  principal  points  decided  in  that  case  I  per- 
ceive no  solid  objection  ;  and  under  similar  circumstances  I 
very  much  incline  to  think,  that  this  Court  ought  to  make  the 
same  decree,  as  that  given  by  the  appellate  Court,  dismissing 
the  petition  of  Benjamin  Richardson,  and  dismissing  the  appeal 
from  the  interlocutory  order  of  the  Chancellor,  directing  a  pay- 
ment of  the  purchase  money  into  Court,  or  to  show  cause  to 
the  contrary.  The  whole  force  of  the  argument  addressed  to 
us  is  founded  upon  doctrines  supposed  to  be  given  upon  pdnts 
and  principles  confessedly  not  then  in  judgment.  In  that  case 
the  Court  admitted  the  authority  of  a  Court  of  Equity  to  en- 
force the  payment  of  the  purchase-money  by  attachment,  as 
against  the  purchaser  himself.  But  the  Court  thought,  that 
where,  according  to  the  tenns  of  the  sale  ordered  by  the  Court, 
the  sale  was  not  to  be  a  cash  sale ;  but  a  bond  with  sureties 
was  to  be  taken  by  the  trustee  at  the  sale  for  the  payment  of 
the  purchase*money  at  a  future  time,  there,  inasmuch  as  the  sale 
on  those  terms  was,  when  made  and  ratified  by  the  Court,  upon 
giving  the  bond  with  sureties,  for  a  complete  execution  of  the 
whole  order  of  the  Court,  touching  the  sale,  -the  remedy  for  the 
subsequent  payment  of  the  purchase-money,  was,  for  the  trustee, 
by  a  suit  at  law  on  the  bond,  and  not  by  a  summary  process  of 
the  Court.  The  Court,  on  that  occasion,  said  ;  *^  There  must 
be  a  decree  or  order  of  ratification,  amounting  to  a  decree,  for 
the  payment  of  the  purchase-money,  as  a  foundation  for  an 
order  to  bring  it  into  Court.  It  is  not  merely  on  the  ground, 
that  the  purchase-money  is  remaining  unpaid,  that  such  an  order 
is  passed  ;  but  it  is  on  the  principle,  that  there  is  a  decree  for 
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the  payment  of  the  purcbase*money,  and  the  purchaser,  being 
in  contempt,  the  order  has  for  its  object  the  enforcement  of  that 
decree.     Where  there  is  not  such  a  decree,  there  can  be  no 
such  order.     And  an  order  of  ratification,  sanctioning  and  con-^ 
firming  a  contract  of  sale,  by  which  bond  and  security  is  given 
for  the  payment  of  the  purchase-money,  cannot,  we  think,  be 
construed  to  amount  to  a  decree  for  the  payment  of  it.     Where 
the  sale  is  a  cash  sale,  the  order  of  ratification  is  held  to  amount 
to  a  decree  for  payment,  which  must  be  enforced  in  chancery, 
there  being  no  remedy  at  law.     But  where  it  is  not  a  cash 
sale,  and  bond  is  given  for  the  purcbase-nxmey,  the  order  of 
ratification  adopts  the  bond,  which  stands  in  the  place  of  a  de- 
cree for  payment,  to  be  enforced  at  law."    Now,  whether  this 
reasoning  be  entirely  satisfactory  or  not ;  or  whether  it  does  not 
proceed  upon  an  asstmiption  of  the  very  matter  in  controversy, 
as  to  the  jurisdiction,  is  a  question,  with  which  I  do  not  inter- 
meddle. Much  of  the  reasoning  for  the  proper  solution  of  such  il 
question  might  depend  apon  the  terms  of  the  sale  and  of  the  bond^ 
and  upon  the  intention  to  make  it  a  sale  on  credit,  trusting  to  the 
personal  responsibility  of  the  parties,  and  not  to  the  powers  of  the 
Court  to  enforce  its  own  orders  and  jurisdiction  as  to  the  payment 
of  the  purchase-money.  But,  however  this  question  may  be,  it  is 
plain  that  the  reasoning  of  the  Court  proceeds  upon  grounds, 
which  distinguish  the  case  most  essentially  from  that  before  this 
Court.     In  the  present  case  the  sale  was  a  cash  sale,  without 
the  slightest  intention  of  credit ;  and  the  bond  was  given,  not  as 
a  substitution  for  the  payment  of  the  purchase-money  in  cash, 
but  to  secure  it  at  the  end  of  tiie  fifteen  days,  asked,  as  a  special 
indulgence  from  the  Court,  by  the  purchaser.     The  very  con^ 
firmation  of  the  sale,  and  the  very  order  to  enlarge  the  time  of 
the  payment  of  the  purchase-money  for  fifteen  days,  was  upon 
the  application  of  the  purchaser  himself,  to  save  him  from  a 
forfeiture;  and  upon  an  express  undertaking  with  his  surety, 
that  the  money  should  then  be  paid.     The  Court  never  intend* 
voT,.  III.  42 
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ed  to  part  with  its  own  hold  upon  the  purchase-n)oney,  or  to  dis- 
charge the  purchaser  from  the  due  payment  of  it,  according  to 
the  terms  of  purchase,  but  to  take  a  security,  as  a  double  as* 
surance,  to  make  its  authority  efiectual.  If,  indeed,  the  surety 
can  now  evade  the  process  of  the  Court,  the  whole  proceeding 
will  have  been  a  mere  mockery ;  and  the  order  of  the  Court 
granted  under  a  delusion.  What  has  such  a  case  to  do  with 
circumstances,  like  those  in  Richardson  v.  Jones,  (3  Gill  and 
John.  R.  164)  ?  Besides ;  this  latter  case  came  before  the 
Court  under  very  extraordinary  circumstances  of  fraud  and  col- 
lusion, or  at  least  of  meditated  misconduct.  And  the  bond  itself 
was  sought  to  be  enforced  on  one  side  by  a  party  to  that  fraud 
or  misconduct,  and  on  the  other  side  to  be  escaped  from  by  a 
participator  in  the  same  improper  conduct.  Such  a  case  was 
well  calculated,  especially  wjien  an  application  was  made  for 
relief  after  the  lapse  and  laches  of  ten  years  and  more  from  the 
time  of  the  sale,  to  meet  with  the  pointed  discouragement  of  the 
Court.  Here,  there  is  not  the  slightest  pretence  of  any  mis- 
conduct. The  parties  applying  for  the  relief  have  acted  with 
the  greatest  good  faith — uberrima  fide. 

In  the  next  place,  it  is  said,  that  here  the  decretal  order  was, 
that  in  case  of  the  nonpayment  of  the  money  in  the  fifteen  days, 
there  should  be  a  resale  by  the  master.  But  this  constitutes  no 
ground  upon  which  the  purchaser  or  his  surety  can  found  any 
right  to  refuse  the  performance  of  their  undertaking  with  the 
Court.  It  is  a  mere  order  by  anticipation  of  the  ordinary 
authority  of  the  Court  to  direct  a  resale,  which  is  exercisable  in 
all  cases,  where  a  purchaser  is  in  default ;  and  does  not  obtain  a 
respite  from  the  Court.  It  is  an  order  essentially  for  the  benefit 
of  the  other  parties,  and  not  for  the  purchaser.  The  latter  has 
no  right  to  demand,  or  to  enforce  it.  It  is  a  mere  auxiliary 
security  belonging  to  the  plaintiff,  seeking  the  benefit  of  the  sale. 
The  Court  was  at  liberty  to  rescind  or  suspend  it  at  any  time, 
as  indeed  has  been  done  in  the  present  case.     If  this  bad  been 
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an  ordinary  contract  for  a  purchase,  in  which  the  seller  had 
reserved  a  right  to  resell  upon  the  failure  of  the  purchaser  to 
comply  with  the  terms  of  the  sale,  such  a  reservation  would  not 
have  justified  the  purchaser  in  insisting  on  a  resale,  or,  upon  his 
default,  have  set  him  adrift  from  his  contract.  That  would  be 
to  give  him  an  election  to  violate  his  own  contract.  The  very 
point  was  decided  by  Lord  Eldon  in  Seion  v.  Slade,  (7  Ves.  R. 
365,  276),  where  the  contract  embraced  such  a  provision  ;  and 
his  lordship  said  ;  "  If  you  make  out  that  he,  (the  seller),  would 
have  been  at  liberty  to  resell,  that  does  not  make  out,  that  be 
lets  the  other  off."  The  question  here  is  not,  whether  the 
plaintiff  has  not  a  right  to  resell ;  but  whether  the  purchaser 
and  his  surety  have  a  right  to  violate  the  very  terms  of  their 
contract,  and  to  refuse  to  pay  the  very  purchase-money,  which, 
by  tbeir  undertaking  to  the  Court,  they  were  bound  to  pay  in 
the  fifteen  days» 

Then,  again,  it  is  suggested,  that,  upon  the  original  conditions 
of  sale,  the  purchaser,  upon  non-compliance  with  the  condi- 
tions, was  to  forfeit  his  deposit,  and  the  property  might  be 
resold  by  the  master.  But  this  provision  obviously  applied 
only  to  the  case  of  the  purchaser,  refusing  to  comply  with  the 
conditions  at  the  time  of  the  sale,  by  signing  an  acknowledg- 
ment, that  he  was  purchaser,  inc.  iac, ;  upon  which  refusal  the 
master  was  to  be  at  liberty  to  put  the  same  again  up  for  sale, 
that  is,  at  the  same  sale  ;  and  not  at  a  resale  under  a  new  order 
of  the  Court.  At  all  events.  Brown,  by  his  subsequent  appli- 
cation to  the  Court  to  have  his  purchase  confirmed,  and  time 
allowed  for  payment  of  the  money,  placed  himself  in  an  entirely 
new  attitude  before  the  Court,  and  incurred  other  responsibilities. 
But  if  it  were  otherwise,  it  is  by  no  me^ns  true,  that  a  purchaser 
is  to  be  let  off  from  his  purchase  by  a  forfeiture,  or  submission 
to  a  forfeiture,  of  his  deposit. 

Then,  again,  it  is  said,  that  no  inquiry  has  been  had  into  the 
title,  which  is  the  common  practice  after  a  confirmation  of  the 
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sale  by  the  master.  It  is  so.  But  then  such  an  inquiry  is  not 
indispeDsable ;  it  is  merely  for  the  beneBt  of  the  purchaser,  that 
h9  nvay  not  be  compelled  to  take  a  defective  title.  But,  if  the 
purchaser  is  satisfied,  and  makes  no  objection  to  the  title,  or 
waves  the  inquiry,  it  does  not  afterwards  lie  in  his  mouth  to 
take  any  exception  of  this  nature.  And,  afortioriy  his  surety 
has  no  right  to  take  any  such  exception ;  for  he  has  nothing  to 
do  with  the  matter  of  the  title.  That  is  an  affair  wholly  ap- 
pertsuning  to  the  rights  and  duties  of  the  principal.  In  the 
present  case,  Brown  has  never,  even  to  this  hour,  asked  any 
reference  for  inquiry  into  the  title ;  neither  has  he  shown  any 
objection  to  it.  And  his  petition  to  have  the  purchase  confirm- 
ed to  him,  in  lieu  of  Hewett,  and  his  application  for  the  indul- 
gence of  fifteen  days  to  pay  the  purchase-money,  without  ask- 
ing for  any  such  inquiry  into  the  title,  is  a  complete  waiver 
of  it.» 

Some  suggestions  also  have  been  made  in  the  affidavit  of  the 
surety,  and  also  at  the  argument  at  the  bar,  that  the  surety  was 
not  aware,  that,  by  his  becoming  so,  he  subjected  himself  to  the 
summary  power  and  process  of  the  Court.  That  is  wholly  im- 
ms^terial.  It  was  his  duty  to  know,  that,  by  becoming  a  surety 
for  the  due  payment  of  the  purchase-money  under  the  proceed- 
ings of  the  Court,  he  became  liable  to  the  fullest  exercise  of  the 
jurisdiction  of  the  Court,  founded  upon  those  proceedings. 

Upon  the  whole,  my  opinion  is,  that  an  order  ought  to  pass, 
that  the  purchaser,  and,  upon  his  default,  the  surety,  do,  within 
thirty  days  from  the  passing  of  this  order,  pay  the  amount  of 
the  purchase-money  into  Court,  and  upon  default  of  such  pay- 
ment, that  an  attachment  do  issue  against  them,  and  that  they 


^  iS>ee,  as  to  the  practice  in  regard  to  a  reference  of  the  title,  and  com- 
pelliDg  the  payment  of  the  purchase-money  by  the  purchaser,  Benoet's 
PiX)ceedinga  in  the  Master's  Office,  167,  168, 169, 170 ;  2  Smith's  Chan. 
Pnictifie,  cb.  19,  p.  182  to  193. 
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do  Stand  committed  until  this  order  is  performed.  And  in  case 
the  surety  shall  pay  the  money  into  Court  Avithin  the  same  pe- 
liody  then  he  shall  be  at  liberty  to  have  the  aid  of  the  Court  in 
prosecution  of  the  said  attachment  against  the  principal  to  com- 
pel him,  as  primarily  liable,  to  pay  the  same,  with  liberty  also 
lor  the  surety  to  apply  for  any  further  aid  of  the  Court  within 
its  competency,  to  assist  his  own  rights  in  regard  to  his  principaL 


A  further  question  was  at  a  later  day  submitted  to  the  Court, 
to  determine  up  to  what  time  interest  was  to  be  calculated 
against  the  defendant,  Adams.  By  the  decretal  order  of  the 
29tb  May,  1837,  which  was  passed  by  the  consent  of  all  parties, 
it  was  ordered,  that  unless  Adams  should  pay  the  $  13,000, 
and  interest  thereon,  on  or  before  the  18th  of  October,  then 
next,  the  premises  should  be  sold  to  pay  that  sum,  and  additional 
interest  upon  the  principal  until  payment  thereof y  and  costs.  Sec. 
The  sum  not  being  paid,  the  premises  were  accordingly  sold  at 
public  auction  under  the  direction  of  the  Master ;  and  afterwards, 
upon  petition,  the  biddings  were  reopened,  and  another  sale  took 
place  for  a  higher  price,  at  which  Brown  became  the  purchaser ; 
and  upon  his  application  for  an  enlargement  of  time  to  pay  the 
purchase-money,  Andrews  became  his  surety  for  the  payment 
thereof  at  the  time  prescribed  by  the  Court.  The  payment 
not  having  been  complied  with  by  Brown,  the  plaintiff,  Wood, 
according  to  a  reservation  made  in  his  favor,  in  the  original  de- 
cretal order  opening  the  biddings,  proceeded  to  advertise  another 
sale  of  the  premises.  That  sale,  however,  was  stopped  by  the 
Court  upon  the  application  of  Adams,  with  the  consent  of  the 
plaintiff;  and  payment  of  the  purchase-money  was  enforced 
by  a  decretal  order  against  Brown  and  his  surety,  Andrews,  and 
the  latter  accordingly  paid  the  amount  under  the  decretal  order 
on  the  7tb  day  of  July,  1838.  The  court,  upon  hearing  the 
matter  as  to  passing  the  decretal  order  for  the  payment  of  the 
purchase-money,  refused,  under  all  the  circumstances,  to  direct 
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the  payment  of  any  interest  by  Brown  and  Andrews  on  account 
of  their  failure  to  comply  with  the  terms  of  the  order  above- 
mentioned  for  an  enlargement  of  the  time  to  pay  the  purchase 
money.  Adams  now  insisted  that  he  ought  not  to  be  compelled 
to  pay  any  interest  upon  the  principal  sum  due  under  the  decree 
of  the  29th  May,  1837,  after  the  time,  when  Brown  ought  to 
have  paid  the  purchase-money  on  the  confirmation  of  the  sale 
to  him.  The  matter  was  shortly  discussed  by  JF.  Dexter  for 
the  defendant,  Adams ;  and  by  B.  Randy  for  the  plaintiff. 

Story  J.  Unless  something  has  occurred,  which  in  equity 
and  justice  requires  the  court  to  alter  the  original  order  of  the 
29th  of  May,  1837,  which  was  assented  to  by  all  the  parties, 
there  is  no  pretence  to  say,  that  Adams  ought  not  to  be  decreed 
to  pay  interest  according  to  the  terms  thereof,  up  to  the  time 
when  the  whole  principal  due  to  the  plaintiff  was  paid.  The 
plaintiff  did  not  receive  that  sum  until  the  seventh  day  of  July, 
1838 ;  and  he  was  in  no  default  in  not  before  receiving  it.  The 
opening  of  the  biddings  and  resale  to  Brown  were  for  the  bene- 
fit of  Adams,  and  the  premises  were  actually  sold  at  a  much 
higher  price.  The  subsequent  stoppage  of  the  resale,  upon  the 
default  of  Brown,  was  at  the  urgent  petition  of  Adams  himself; 
and  the  whole  proceedings  against  Brown  and  Andrews,  under 
which  the  payment  of  the  purchase-money  has  been  enforced, 
was  at  his  instance,  and  for  his  benefit,  and  upon  his  own  show- 
ing a  great  advantage  to  him ;  for  the  resale  would  have  been  at 
a  great  sacrifice.  So  that,  whatever  delay  has  intervened,  has  not 
been  occasioned  by  any  laches  or  delay  on  the  part  of  the  plain- 
tiff; but  has  been  for  the  benefit  of  Adams ;  and  the  whole 
proceedings  against  Brown  and  Andrews,  prosecuted  under  his 
direction.  It  seems  to  me  plain,  therefore,  under  these  circum- 
stances, that  the  decretal  order  of  the  29th  of  May,  1 837,  ought 
to  be  enforced  against  Adams,  according  to  its  terms  ;  and  that 
any  alteration  thereof  would  be  inequitable  and  unjust  to  the 
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plaintiff.  I  do,  therefore,  direct,  that  interest  be  calculated  upon 
the  principal  sum  of  $13000  against  Adams  up  to  the  seventh 
day  of  July,  1838,  when  the  purchase-money  was  paid. 

It  has  been  suggested,  that  Adams  has  been  in  the  receipt  of 
the  rents  and  pro6ts  of  the  premises  up  to  the  time,  when  the 
conveyance  was  perfected  to  Andrews,  at  the  time  of  his  payment 
of  the  purchase  money ;  and  that,  possibly,  he  may  be  compelled 
to  account  therefor  to  Brown  and  Andrews,  or  to  the  latter. 
But  there  is  no  pretence  for  that ;  for  neither  of  them  has  any 
claim  for  such  rents  and  pro6ts,  except  from  the  time,  when  the 
conveyance  to  them  was  completed.  If  it  had  been  intended 
by  the  court  to  give  them  or  either  of  them  the  benefit  thereof, 
they  would  have  been  decreed  to  pay  interest  on  the  purchase- 
money. 

It  has  also  been  suggested,  that  there  has  been  about  $3000 
in  the  Master's  hands,  ever  since  January,  1838.  But  that  sum 
was^  in  the  first  place,  properly  applicable  to  the  costs  and  ex- 
penses of  the  sale,  &c.  And^  at  all  events,  as  the  plaintiff  has 
never  received  any  benefit  therefrom,  he  is  not  to  be  prejudiced 
by  the  existence  of  a  fund,  over  which  he  had  no  control.  If 
Adams  had  desired  any  particular  application  to  be  made  of  that 
fund,  consistently  with  the  proper  objects^  for  which  it  was  re- 
tained, it  was  his  duty  to  have  made  some  motion  to  the  court 
on  the  subject. 

These  are  all  the  remarks,  which  occur  to  me  to  be  necessary 
to  make  on  the  present  occasion.  And  here,  I  trusty  this  tedious 
controversy  is  ended.     Sunt  certi  denique  fines  Liiium, 


RiCKETSON   AND   ANOTHER  V.   WrIGHT   AND   ANOTHER. 

AssumpBit  was  brought  for  the  proceeds  of  a  cargo,  which  was  taken,  under 
legal  process  by  the  defendants,  (the  consignees)  in  a  foreign  port,  for  the 
debit  of  the  prior  owners  of  the  ship.  fieU,  that  the  plaintifis,  (the  consign- 
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on),  by  bringing  assumpsit,  had  waived  the  tort,  so  that  the  customary  com- 
missions should  be  allowed  the  defendants ;  but  that  the  defendants  were 
chargeable  with  interest  from  the  time  of  the  receipt  by  them  of  the  proceeds 
of  the  cargo. 

Assumpsit  by  the  plaintifis,  (the  consignors),  for  the  proceeds 
of  a  cargo,  which  had  been  taken,  under  legal  process,  by  the 
defendants,  (the  consignees),  in  Rio  de  Janeiro,  for  the  debts  of 
the  prior  owners  of  the  ship.  It  was  held  by  the  Court,  that,  if 
the  taking  was  unlawful,  it  had  been  so  far  affirmed  by  bringing 
assumpsit,  that  the  customary  commissions  should  be  allowed  to 
the  defendants.  Upon  .  that  principle,  the  parties  agreed  upoa 
a  settlement.  A  question  arose,  however,  as  to  the  time,  from 
which  interest  should  be  computed  ;  whether,  from  the  actual 
receipt  of  the  money  by  the  defendants  in  Rio,  or  from  the  time 
when  the  same  would  have  been  received  as  cash  by  the  plain- 
ti&  in  Boston,  if  remitted  in  the  ordinary  course  of  such  busi- 
ness. 

The  plaintiffs  insisted,  that  the  defendants,  having  bad  the 
money,  and  the  use  of  it,  should  pay  interest  from  the  time  of 
its  receipt,  having  in  fact  made  no  remittance. 

The  defendants  insisted,  that  the  sale  being  affirmed  by  the 
action,  was  to  be  taken  in  all  respects,  as  if  made  by  the  order 
of  the  |daintiffs,  and  that  the  interest,  being  in  the  nature  of 
damages  for  detention  of  the  money,  must  date  from  the-  time, 
when  the  defendants  were  bound  to  have  [{aid  it  over. 

Judgment  was  entered,  subject  to  the  opinion  of  the  Court 
upon  certain  questions,  all  of  which,  except  this,  had  been  ad- 
justed between  the  parties. 

Charles  G.  Loring  for  the  plaintifis,  and  Franklin  Dexter 
for  the  defendants. 

Stort  J.  The  sole  remaining  question  in  this  case  is  as  to 
the  time,  from  which  interest  is  to  run  on  the  proceeds  of  the 
property  ;  whether  from  the  time  of  the  receipt  of  the  money 
by  the  defendants ;  or  from  the  time,  when  the  same  would 
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have  been  received  as  cash  by  the  plaintiffi,  if  remitted  in  the 
ordinary  course  of  business. 

The  question  is  not  without  difficulty ;  but  from  the  best 
consideration,  which  I  have  been  able  to  give  it,  my  opinion  is, 
that  interest  ought  to  run  from  the  receipt  of  the  money  by  the 
defendants*  If  this  were  the  case  of  an  ordinary  transaction 
and  sale  by  consignees,  who  bad  sold  property  on  accouot  of 
the  consignors,  in  violation  of  their  orders,  and  held  the  pro- 
ceeds for  and  on  account  of  their  principals,  I  should  have  no 
doubt,  that  the  plaintiffs,  by  bringing  assumpsit  for  the  pro- 
ceeds,  had  affirmed  the  sale  and  proceedings  throughout,  and 
that  the  acts  of  the  consignees,  being  done  by  them  throughout 
for  and  on  account  of  the  principals,  must  be  all  deemed  to  be 
adopted  by  the  principals.  But  here,  the  case  is  entirely  other- 
wise. The  defendants,  so  far  from  attachiog  or  selling  the  pro- 
perty on  account  of  the  plaintiffi,  and  retaining  the  proceeds  for 
their  account,  professedly  acted  throughout  adversely  to  the 
plaintifis,  and  on  their  own  sole  account.  They  insisted  upon 
the  right  to  hold^the  proceeds  for  themselves,  as  their  own  pro- 
perty, rightfully  acquired ;  and  although  the  plaintifis,  by  bring- 
ing assumpsit  for  the  proceeds,  have  waived  the  tort,  it  is  im- 
possible to  say,  that  they  have  adopted  or  ratified  the  acts  of 
the  defendants,  in  retaining  the  proceeds  for  their  (the  defend- 
ants) own  use  and  account.  That  would  be  to  defeat  their 
own  right  to  recover  in  this  very  suit  upon  the  merits.  I  think, 
therefore,  that  the  defendants  must  still  be  deemed  to  have  re- 
ceived and  held  the  proceeds  adversely  to  the  plaintiffi,  and  of 
course  to  have  had  the  possession  of  the  funds,  and  to  have  used 
them  for  their  own  benefit.  And  if  so,  they  ought  to  pay  inte- 
rest for  the  same  from  the  time,  when  the  funds  were  appropria- 
ted to  their  own  use.  In  the  common  case  of  an  illegal  con- 
version of  property  by  a  defendant,  acting  adversely  and  for  his 
own  interest  in  the  sale  of  the  property,  the  plaintiff  does  not, 
by  waiving  the  tort  and  bringing  assumpsit  for  the  proceeds,  do 
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more  than  affirm  the  sale.  The  defendant  is  still  liable  for  in- 
terest upon  the  amount  from  the  time  of  receiving  the  proceeds 
of  the  sale ;  tar  he  has  received  and  detained  them,  not  for  the 
plaintiff,  but  for  himself.  And  the  presumption  of  law  is,  that 
the  defendant  in  such  a  case  has  derived  a  benefit  from  the  use 
of  the  funds  equivalent  to  the  interest ;  or,  what  b  equally  po- 
tent, that  the  plaintiff  has  lost  the  use  of  his  money  from  the 
time  of  the  receipt  thereof  by  the  defendant,  by  the  unlawful 
and  wrongful  detention  of  the  defendant.  In  the  present  case^ 
it  is  perfectly  clear,  that  the  plaintifis  never  could  have  drawn  a 
bill  for  the  funds,  which  would  have  been  honored,  nor  could 
they  have  insbted  successfully  upon  a  remittance  of  them.  And 
up  to  the  very  time  of  the  trial  of  the  present  cause,  the  de- 
fendants have  claimed  the  proceeds  as  their  owh,  not  recog- 
nising, but  absolutely  repudiating  the  title  of  the  plaintifi. 
It  seems  to  me,  that  interest,  therefore,  belongs  to  the  plaintiff 
during  all  the  time  of  the  detention. 
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Hannah  Hart  v.  Asa  Grat. 

The  Acl  of  Rhode  iBlaad  (Digeit  of  18SS,  p.  246,  §  3)  provides, «  That  no 
guardian  shall  be  appointed  or  removed  under  thie  Act,  unless  all  persons 
interested  shall  have  had  reasonable  notice  m  vfritingf  signed  by  the  clerk 
[of  the  Probate  Court],  and  served  by  the  town  sergeant  or  constable,  that 
he,  she,  or  they  may  appear,  to  object  to  the  same.**  HeU,  that  a  notice, 
by  readmg  the  order  of  the  Court,  is  not  a  notiee  in  writing  in  the  sense  of 
the  statute,  and  that  the  appointment  of  a  guardian,  with  such  notice  only, 
was  a  nullity. 

Courts  of  limited  jurisdiction  can  only  exercise  their  powers  in  the  cases  and 
in  the  mode  prescribed  by  the  Legislature. 

Assumpsit  upon  the  money  counts.  Plea,  the  general  issue. 
At  the  trial,  it  appeared,  that  the  defendant  had  been  ap- 
pointed, by  the  Town  Council  of  Tiverton,  guardian  of  the 
plaintiff,  who  was  at  the  time  a  pauper  of  the  town  of  Tiverton ; 
and  the  defendant  had,  as  such  guardian,  received  the  sum  of 
$480,  on  account  of  the  plaintiff,  as  a  pensioner  of  the  United 
States.    The  plaintiff  had  since  removed  into  Massachusetts ; 
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and  DOW  claimed  the  said  sum  of  ^480  from  the  defendant, 
upon  the  ground,  that  she  had  never  been  lawfully  put  under 
guardianship.  The  ground,  upon  which  she  was  put  under 
guardianship  was  her  incompetency  from  the  imbecility  result- 
ing from  her  extreme  old  age. 

The  proceedings  of  the  Town  Council  (as  a  Court  of  Probate) 
were  read  in  evidence,  to  establish  the  guardianship.  It  ap- 
peared from  these  proceedings,  that  a  petition  was  filed  for  the 
guardianship  in  the  Town  Council  on  the  15th  of  September, 
1836.  An  order  was  passed  by  the  Court  on  the  same  day,  of 
notice  to  appear  and  answer  the  petition  on  the  22d  of  the 
same  month,  at  two  o'clock,  P.  M.  The  order  of  notice  was 
served  by  the  proper  officer,  by  reading  it  to  the  plaintiff,  and 
no  written  notice  was  left  with  or  delivered  to  her.  On  the 
22d  of  the  same  month,  no  person  appeared  to  contest  the 
guardianship,  though  a  letter  was  addressed  to  the  Town  Coun- 
cil, by  a  person  acting  as  the  fi*iend  of  the  plaintifl^  requesting 
delay ;  which,  however,  was  not  attended  to ;  and  the  guardian- 
ship was  accordmgly,  on  the  same  d^y,  committed  to  the  de- 
fendant. 

Pratt,  for  the  plaintiff,  contended,  that  the  notice  ought  to 
have  been  in  writing,  instead  of  service  by  reading  the  order  to 
the  plaintiff;  and  that,  for  the  want  of  this,  the  guardianship 
was  utterly  void ;  and  he  cited  the  Digest  of  the  Laws  of  Rhode 
Island  of  1822,  p.  246,  <$»  3. 

Turner  and  Pearce,  for  the  defendant,  contended  e  amtra ; 
and  that  if  there  was  any  error,  the  proper  remedy  was  by  an 
appeal  of  the  Supreme  Court  of  the  State  as  an  appellate  Court 
of  Probate. 

Stort  J.  The  Act  of  Rhode  Island  (Digest  of  1822,  p.  246, 
^  3)  provides,  '^  That  no  guardian  shall  be  appointed  or  remov- 
ed under  this  Act,  unless  all  persons  interested  shall  have  had 
reasonable  notice  in  writing,  signed  by  the  clerk  [of  the  Probate 
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Court]  9  and  served  by  the  town  sergeant  or  constable,  that  be, 
she,  OT  they  may  appear,  to  object  to  the  same.''  This  appoint* 
ment  is  a  special  authority  conferred  on  the  Court  of  Probate  (the 
Town  Council),  a  court  of  limited  jurisdiction ;  and,  therefere) 
its  jurisdiction  can  be  rightfully  exercised  only  in  the  cases  and 
in  the  mode  prescribed  by  the  Legislature.  If  the  mode  pre- 
scribed for  the  exercise  of  the  authority  is  not  complied  with, 
the  appointment  is  utterly  void.  Admitting,  that  there  might 
be  an  appeal  to  the  superior  tribunal  in  such  a  case ;  still,  if  the 
proceeding  is  a  nullity  in  law,  the  exception  to  the  jurisdiction 
and  that  nullity  may  be  insisted  on  in  an  action  like  the  present. 
The  question  is,  therefore,  reduced  to  the  mere  consideration, 
whether  the  notice,  given  in  the  present  case,  was  within  the 
statute.  The  argument  is,  that  a  notice  by  reading  of  the  order 
of  the  Court  by  the  officer  is  a  notice  in  writing  in  the  sense  of 

• 

the  statute.  I  think  otherwise.  I  understand,  that  the  notice 
must  be  a  notice  in  writing ;  that  the  officer  must  leave  with 
the  party  a  written  notice,  an  ori^nal  from  the  clerk,  or  at  least 
a  certified  copy  in  writing  thereof.  In  no  just  sense  can  a  no- 
tice by  reading  be  deemed  a  notice  by  writing ;  and  yet  this  is 
the  extent  of  the  argument.  The  Legislature  was  wise  in  mak- 
ing such  a  provision  ;  for  the  written  notice  might  be  important 
in  assisting  the  party  to  make  the  proper  defence  or  resistance 
to  the  petition.  No  instance,  I  believe,  can  be  produced,  where 
a  notice,  required  to  be  served  and  given  in  writing,  has  been 
held  valid,  unless  the  service  has  been  by  the  delivery  of  the 
paper  itself  or  a  copy  in  writing.  It  seems  to  me,  therefore,  that 
the  guardian  was  not  lawfully  appointed ;  and  that  the  decree 
of  appointment  is  a  mere  nullity,  and  the  plaintiff  is  entitled 
to  recover. 

I  wish  to  throw  out  another  suggestion  for  consideration. 
The  ground  of  the  petition  is  a  supposed  mental  incapacity^of 
the  plaintiff.  Now,  under  such  circumstances,  it  seems  to  me, 
that  the  Court-were  bound  to  proceed  with  very  great  caution ; 
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and  it  would  have  been  fit  to  have  appointed  some  person^  as  a 
guardian  ad  litem,  to  represent  the  interests  of  the  party,  and  to 
make  a  defence  before  the  decree  appointing  a  general  guar- 
dian was  passed.  What  defence  could  a  n<m  compos  make, 
without  the  assistance  of  some  friend  under  such  circumstances  ? 
However,  it  is  sufficient  to  say,  that  for  the  reasons,  which  I 
have  stated,  in  which  the  IKstrict  Judge  concurs,  the  appoint* 
ment  of  the  guardian  was  a  mere  nullity,  and,  therefore,  the 
plaintiff  is  entitled  to  recover. 

Verdict  for  the  plaintiffs  $480,  and  interest. 


United  States  v.  William  Rogers  and  Othbbs. 

By  the  Act  of  1793,  eh.  52,  no  regiitered  ghip  or  yenel  ean,  while  ibe  remtiof 
registered,  engage  in  the  whale  fiaheries;  bnt  ahe  moat  aurrender  her 
regiater,  and  be  enrolled  and  lioenaed  for  the  fiaheriea. 

The  Act  of  1835,  ch.  40,  proyidea  that "  if  any  one  or  mora  of  the  erew  of  an 
American  ahip  or  yeaael,  on  the  high  aeaa,  &c.,  ahall  endeavor  to  make  a 
reyolt,**  Ao,,  he  and  they  ahall,  on  conviction,  be  pnniahed  aa  provided  in 
the  Act.  Hddf  that  a  ahip,  engaged  in  a  whaling  voyage,  without  having 
aarrendered  her  regiater,  or  taken  out  an  enrollment  and  licenae,  purauant 
to  the  Act  of  1793,  ch.  63,  waa  not  an  Amerieim,  jft^,  within  the  purview 
of  the  Act  of  1885,  ch.  40,  and  that  an  indictment  would  not  hold,  under 
thia  Act,  againat  the  crew,  for  an  endeavor  to  make  a  revolt 

Indictment  against  the  defendants  for  an  endeavor  to  commit 
a  revolt,  on  the  10th  of  May,  1838,  on  hoard  of  the  brig  Troy, 
belonging  to  Bristol,  (Rhode  Island),  alleged  to  be  a  registered 
ship,  owned  by  certain  citizens  of  the  United  States,  named  in 
the  indictment,  and  the  defendants  being  seamen  in  and  on 
board  thereof,  against  the  act  of  the  3d  of  March,  1835,  ch.  40. 
Plea,  Not  guilty. 
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At  the  trial  it  was  admitted  by  jR.  JV.  Greene,  the  District 
Attonieyi  that  the  brig  was,  at  the  time  when  the  supposed 
oflbnce  ^as  committed,  (May,  1838),  engaged  in  a  whaling 
voyage,  and  her  crew  were,  by  the  shipping  articles,  in  the  same 
year  shipped  for  a  whaling  voyage.  The  ship's  register  was 
dated  in  1833,  and  the  voyage  was  undertaken  without  any 
surrender  of  the  register,  or  taking  out  an  enrollment  and  license 
pursuant  to  the  Act  of  18th  February,  1793,  ch.  52,  for  enrolling 
and  licensing  vessels  employed  in  the  coasting  trade  and  fish- 
eries. 

Upon  this  statement,  which  was  agreed  to  be  the  truth  of 
the  case,  the  Court  suggested  a  doubt,  whether  the  ofience,  (if 
any),  was,  under  the  circumstances,  within  the  purview  of  the 
statute  ;  and  the  case  was  spoken  to  by  Greene,  District  Attor- 
ney.   Randolph  and  Pearce  were  counsel  for  the  defendants. 

Stort  J.  I  am  unable  to  persuade  myself,  that  the  present 
indictment  b  maintainable,  under  the  circumstances.  The  Act 
of  1835,  ch.  40,  provides  that  "  if  any  one  or  more  of  the  crew 
of  an  American  ship  or  vessel,  on  the  high  seas,  be,  shall 
endeavor  to  make  a  revolt,"  he  and  they  shall,  on  conviction,  be 
punished  as  provided  in  the  act.  To  bring  the  case  within  the 
statute,  the  voyage,  for  which  the  seamen  are  shipped,  must  be  a 
lawful  one,  and  they  must,  at  the  time,  be  of  the  '^  crew  "  of  an 
American  ship  or  vessel ;  and  of  course  there  must  exist  a  lawful 
relation  between  them  and  the  master.  The  statute  of  1793, 
ch.  52,  (^  1,)  enacts,  that  such  ships  or  vessels  as  are  enrolled  and 
licensed  according  to  the  provisions  of  that  act,  ''and  none 
others  shall  be  deemed  ships  or  vessels  of  the  United  States, 
entitled  to  the  privileges  of  ships  engaged  in  the  coasting  trade 
or  fisheries ;"  and  the  whale  fisheries  are  expressly  within  the 
purview  of  the  act,  as  is  abundantly  seen  in  the  form  of  the 
license  prescribed  by  the  fourth  section.  Now,  it  seems  plain 
to  me,  that  no  registered  ship  b  entitled  to  carry  on  the  whale 
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fisberiesy  as  an  American  ship,  or  is  entitled  to  the  privileges  of 
an  American  ship,  under  the  statute  of  1793,  cb.  52.  The 
third  section  declares,  that  it  shall  be  lawful  for  the  collectors  of 
the  several  districts,  to  enroll  and  license  any  sliip  or  vessel  that 
may  be  registered,  upon  such  registry  being  given  up,  or  to 
register  any  ship  or  vessel,  that  may  be  enrolled,  upon  such 
enrollment  and  license  being  given  up.  And  the  ^ixth  section 
treats  every  ship  or  vessel  not  so  enrolled  or  licensed,  aod 
found  engaged  in  the  trade,  as  liable  to  pay  the  same  fees  and 
tonnage  in  every  port  of  the  United  States,  as  ships  or  vessels 
not  belonging  to  a  citizen  or  citizens  of  the  United  States ;  and, 
under  certain  circumstances,  the  ship  or  vessel  and  its  lading 
become  liable  to  forfeiture.  My  opinion,  therefore,  is,  that  thb 
ship  cannot  be  deemed  an  American  ship,  within  the  sense  of 
the  third  section  of  the  statute  of  1835,  cb.  40,  on  which  this 
indictment  is  founded  ;  and  the  crew  are  not  the  crew  of  such 
an  American  ship  or  vessel  as  are  contemplated  by  the  Act*  On 
this  ground  the  indictment  would  fiiil  upon  the  fiusts. 

Indeed,  my  impression  is,  that,  upon  the  manifest  intent  of 
the  act  of  1793,  ch.  52,  no  registered  ship  or  vessel  can,  while 
she  remains  registered,  engage  in  the  whale  fisheries  j  but  she 
must  surrender  her  register,  and  be  enrolled  and  licensed  for  the 
fisheries.  And  that  if  she  should  be  found  engaged  in  such 
fisheries  without  such  enrollment  and  license,  at  least,  if  she  has 
on  board  any  article  of  foreign  growth  and  manufacture,  or 
distilled  spirits,  other  than  sea  stores,  she  would  be  forfeited. 
The  main  purposes  of  the  Act  would  be  utteriy  frustrated  upon 
any  other  construction,  and  the  main  securities  and  privileges  of 
the  trade  be  defeated. 

The  District  Jui>ge  concurred  in  opinion,  that  the  Acts 
did  not  support  the  indictment;  and  thereupon  the  District 
Attorney  entered  a  nolle  prosequi. 
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The  United  States 
.Thomas  McLellan  and  Others. 

A  conveyance,  by  a  debtor  known  to  be  insolyent,  of  all  his  property  to  one 
or  more  creditors,  in  discharge  of  their  own  debts  and  liabilities,  not  ex- 
ceeding the  amount  due  to  and  payable  by  them,  and  not  for  the  benefit  of 
the  creditors  at  large,  or  of  any  other  creditors  than  the  immediate  grantees, 
b  not  a  **  voluntary  assignment "  to  creditors,  within  the  purview  of  the 
Act  of  1799,  ch.  128,  §  65,  so  as  to  be  affected  by  the  priority  of  the  United 
States,  unless  it  appear,  that  it  was  made  with  the  intent  to  evade  the  pri- 
ority given  by  the  Act  to  the  United  States. 

The  constmetion  of  the  Act  of  1799,  ch.  12H,  cannot  depend  upon  the  provi- 
sions of  any  particular  statute  of  a  State,  which  does  not  fall  within  its  very 
terms. 

i>rLi.  in  Equity,  brought  by  the  United  States  against  the  de- 
fendants, to  enforce  tlie  right  of  priority  of  payment  out  of  the 
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property  of  Henry  Gooding,  an  insolvent  debtor  of  the  United 
States. 

There  was,  in  reality,  no  dispute  as  to  the  facts  of  this  case. 
On  the  22d  of  June,  1@37,  Henry  Gooding  was  indebted  to 
the  defendant,  McLiellan,  in  the  sum  of  $28,609  28,  for  debts 
due  to  McLiellan,  and  liabilities  incurred  by  him  for  Gooding  by 
indorsing  the  notes  and  acceptances  of  the  latter.  On  that  day, 
Gooding  executed  certain  conveyances  to  McLellan  of  several 
parcels  of  real  estate,  and  certain  vessels  and  parts  of  vessels 
and  merchandise,  estimated  at  the  sum  of  $27,854  90.  Mc- 
Lellan,  by  a  written  agreement,  then  entered  into  with  Grooding, 
undertook  to  pay  all  the  notes  and  acceptances,  as  they  became 
due,  and  also  to  surrender  and  discharge  all  the  debts  then  due 
to  him  by  Gooding.  The  conveyances  were  absolute  and  un- 
conditional. McLellan  has  since  paid  all  the  notes  and  accept- 
ances, and  has  faithfully  performed  the  agreement.  On  the 
same  day  Gooding  conveyed  to  the  defendant,  Moody,  certain 
other  real  estate,  on  account  of  the  liabilities  of  Moody,  as  en- 
dorser for  Gooding,  to  the  amount  of  $10,850;  the  estimated 
value  of  the  property  so  conveyed,  being  short  of  that  sum  by 
$950,  for  which  Gooding  gave  his  own  note  to  Moody.  The 
latter,  by  a  written  agreement  of  the  same  date,  undertook  to 
pay  all  the  notes,  upon  which  he  was  so  indorser ;  and  he  has 
since  punctually  discharged  them.  This  conveyance  was  also 
absolute  and  unconditional.  McLellan  and  Moody  have  since 
sold  the  property,  so  conveyed  to  them,  to  other  persons^ 
These  conveyances  were  charged  by  the  bill  as  being  all  the 
property,  which  Gooding  possessed.  The  answer  did  not 
meet  this  charge  in  the  bill ;  and  there  was  no  direct,  positive 
proof  of  the  fact.  But  there  was  no  doubt  of  the  fact ;  and,  in- 
deed, it  was  silently  assumed  in  the  argument  of  the  defendant's 
counsel.  At  the  time  of  these  conveyances  Gooding  was  deeply 
insolvent,  owing  to  other  creditors  more  than  fifteen  thousand 
dollars,  which  yet  remain  unpaid  and  unsecured.    Gooding  was 
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also,  at  the  same  time,  iDdebted  to  the  United  States  on  certain 
custom-house  bonds  for  duties,  to  the  amount  of  $7822  35 ; 
which  were  payable  afterwards  in  the  same  year;  and  upon 
which  judgments  have  been  since  recovered,  and  executions  is- 
sued, and  returned  unsatisfied,  the  judgment  debtor,  Gooding, 
being  committed  to  gaol  thereon  ;  and  having  since  petitioned 
the  Secretary  of  the  Treasury  for  the  benefit  of  the  Insolvent 
Debtors'  Acts.  The  defendants  denied,  that  at  the  time  of  the 
conveyances  to  them,  or  at  any  time  until  August,  1837,  they 
bad  any  knowledge,  information,  or  belief  of  Gooding's  indebt- 
nent  to  the  United  States,  upon  duty  bonds,  or  otherwise. 

H&wardy  District  Attorney  for  the  United  States.  The 
statutes  of  the  United  States,  which  secure  to  them  the  right  of 
priority,  were  founded  on  motives  of  public  policy,  to  enable 
the  sovereign^  or  government,  to  meet  and  sustain  the  public 
burthens.  They  are  therefor^  entitled  to  a  reasonable  and  fair 
construction.  That  the  sovereign  should  be  first  paid  was  a 
maxim  of  the  common  law,  a  prerogative  of  the  crown.    The  / 

policy  of  the  common  law  was  intended  to  be  preserved  in  our 
own  statutes,  securing  the  right  of  priority  to  the  government, 
for  the  public  or  general  welfare.  United  States  v.  The  Bank 
of  North  Carolina,  (6  Peters  R.  29). 

The  statute  of  1799,  chap.  128,  sec.  65,  embraces  three 
classes  of  cases,  in  which  the  right  of  priority  is  secured  to  the 
United  States.  1.  Where  the  debtor,  not  having  sufficient 
property  to  pay  all  of  his  debts,  shall  have  made  a  voluntary 
assignment  of  his  property  for  the  benefit  of  his  creditors  ;  or, 
S.  Wh^re  the  estate  or  efifects  of  an  absconding,  concealed,  or 
absent  debtor  shall  have  been  attached  by  process  of  law ;  and, 
8.  Where  an  act  of  legal  bankruptcy  shall  have  been  committed. 
In  the  same  statute  there  is  also  a  provision  for  cases  of  deceased 
debtors,  which  is  not  material  to  the  consideration  of  this  case. 
Canard  v.  NichM,  (4  Peters  R.  291). 
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The  present  case  falls  within  the  ^r«^  or  ^Atrd  classes  of  cases 
contemplated  by  the  statute,  and  the  inquiries  are ; 

L  Had  Henry  Gooding,  the  debtor j  *^  sufficient  property  to 
pay  all  his  debts"  June  22,  1836?  Was  he  insolvent  witbio 
the  meaning  of  the  statute  ?  He  then  owed,  as  the  case  finds, 
$72,000,  and  possessed  property  to  the  amount  of  $42,000 
only.  On  that  day,  (June  22,  1836),  he  transferred  all  his 
property  to  the  defendants,  M'Lellan  and  Moody.  He  "  had 
not  property  sufficient  to  pay  all  his  debts."  This  transfer,  or 
assignment,  was  for  the  ''  benefit  of  his  creditors"  of  certain 
preferred  creditors.  The  case  falls  within  the  meaning  of  the 
statute,  although  not  for  the  benefit  of  all  of  his  creditors. 
United  States  v.  Mott  et  al.  (I  Paine  R.  188).  Here  was  a 
general  divestment  of  all  the  debtor's  property.  And  "  insol- 
vency, in  the  sense  of  the  statue,"  say  the  Court,  in  Conard  r. 
The  Atlantic  Insurance  Company^  (1  Peters  R.  438),  ^^  relates 
to  such  a  general  divestment  of  property  as  would  in  fact  be 
equivalent  to  insolvency,  in  its  technical  sense."  "  It  supposes 
all  the  debtor's  property  has  passed  from  him."  United  States 
V.  Hooe  et  aL  (3  Cranch  R.  73),  and  in  Bartktt  v.  Prince, 
(8  Cranch  R.  431);  the  Court  consider  the  words  ^^insol- 
vency" and  **  bankruptcy"  as  synonymous  terms. 

Gooding,  at  the  time  he  conveyed  all  of  his  property  to  the 
defendants,  M'Lellan  and  Moody,  became  insolvent  within  the 
meaning  of  the  statutes  of  1797,  ch.  74,  sec.  5,  and  of  1799, 
cb.  128,  sec.  65.  And  the  case  finds  that  the  amount,  as  al* 
leged  in  the  bill,  $7822  35,  was  due  from  him  to  the  United 
States,  ^'  on  bonds  for  the  payment  of  duties,"  at  that  time. 

H.  Does  the  right  of  priority  attach  ?  Is  the  debt  due'  to  the 
United  States  to  be  first  paid  ?  The  defendants  have  received 
all  of  the  insolvent's  property,  and  by  the  very  act  by  which 
property,  to  more  than  five  times  the  amount  of  the  plaintiff's 
debt,  was  passed  from  him  to  them,  the  debtor  has  been  totally 
divested  of  property.     When  the  debtor  is  divested  of  bis 
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property  iq  one  of  the  modes  mentioned  in  the  statute,  the  per- 
son who  becomes  invested  with  it  is  thereby  made  by  law  a 
trustee  for  the  United  States,  and  is  bound  to  pay  their  debt 
out  of  the  proceeds  of  the  debtor's  property.  Beaston  v.  The 
Farmer^ $  Bank  of  Delaware^  (12  Peters  R.  102). 

The  transfer  from  Gooding  to  the  defendants,  in  this  case^ 
was  not  an  ordinary  sale  of  a  portion  of  the  debtor's  property, 
to  pay  his  debts,  in  the  ordinary  course  of  business,  as  contem- 
plated in  the  cases ;  United  States  v.  Hooe,  et  ah  (3  Cranch 
R.  91) ;  United  States  v.  Fisher y  et  aL  Assignees  of  Blight, 
(2  Cranch  R.  358)  ;  and  Brent  v.  3%e  Bank  of  Washington^ 
(10  Peters  R.  596).  Here  the  very  act  of  transfer,  the  as- 
signment, or  sale,  was  in  itself  an  act  of  insolvency,  a  divest- 
ment of  all  property,  amounting  to  '^  insolvency  in  a  technical 
sense." 

It  may  be  contended  by  tbe  defendants,  that  the  bonds  in 
this  case  were  not  cfiie,  at  the  time  of  the  alleged  insolvency  of 
Gooding.  The  right  of  priority  extends  to  bonds  due  after,  as 
well  as  before,  or  at  the  period  of  the  insolvency.  ^^  Due  is 
sometimes  equivalent  to  owed  or  owing ;"  and  duties  are  due 
when  the  iipportations  are  made.  A  debt,  debitum  inpresenii^ 
sohendum  in  fyiuro,  is  revoked  by  the  statute.  United  States 
▼.  State  BijLnk  of  North  Carolina,  (6  Peters  R.  29). 

Haines,  for  the  defendants,  argued,  that  the  present  was  not  a 
ease  of  insolvency  and  bankruptcy,  on  the  part  of  Gooding,  the 
debtor,  that  gave  theUnited  States  priority.  For  a  construction 
of  the  Statute  of  1799,  ch.  128,  ^  65,  he  referred  tp  Prince  v. 
Bartlett,  (8  Cranch  R.  431) ;  Conardv.  NichoU,  (4  Peters  R« 
i291)  ;  in  the  latter  case,  Washington  J^  points  out  what  consti- 
tutes a  case  of  insolvency  and  bankruptcy  within  the  statute^ 
Gooding  did  not  make  ^<  a  voluntary  assignment  of  his  property 
for  the  benefit  of  his  creditors  ; "  for  such  an  assignment  must 
be  tbfl  placing  all  the  property  of  the  debtor  in  the  hands  of 
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assignees  in  trust  to  pay  the  creditors  of  the  debtor.  United 
States  V.  Mott,  et  al.,  (1  Paine  R.  188).  Under  the  Statute  of 
Congress,  1799,  cb.  198,  ^  65,  an  assignment,  which  shall  let 
in  the  United  States  to  priority  of  paynaent,  must  be  according 
to  the  laws  of  the  state,  where  the  assignment  is  made.  But 
the  conveyances  of  Gooding  do  not  amount  to  an  assignment 
according  to  the  Statute  of  Maine,  of  April,  1836.  McLellan 
and  Moody  were  bis  bond  fide  grantees  and  vendees.  United 
States  V.  Clark,  (1  Paine  R.  629) ;  United  States  v.  King, 
(Wallace  R.  13). 

A  band  fide  conveyance,  by  a  debtor,  of  bis  estate  to  a  third 
person,  divests  him  of  the  property,  so  that  it  cannot  be  made 
liable  to  the  United  States.  Canard  v.  Atlantic  Ins*  Co.,  (1 
Peters  S.  C.  R.  386)  ;  Thelluson  v.  Smith,  (2  Wheat.  R.  29)  ; 
United  States  v.  Fisher,  (2  Cranch  R.  358)  ;  1  Kent  Comm. 
229,  234.  The  preference  given  by  law  to  the  United  States 
would  be,  in  the  language  of  Chancellor  Kent,  **  a  latent  and  a 
dangerous  preference,"  if  it  were  allowed  to  interpose  between 
an  honest  purchaser  and  a  vendor  who  is  indebted  to  the  United 
States. 

The  United  States  has  in  no  instance  a  lien  upon  the  debtor's 
goods  and  estate  for  the  payment  of  their  debt.  The  only  opera- 
tion of  the  statute,  giving  them  priority,  is  to  secure  the  priority 
of  payment  of  the  debt  due  the  United  States  out  of  the  assets 
of  the  debtor,  in  the  assignees'  or  trustees'  bands. 

The  defendants  are  not  assignees  or  trustees  ;  but  purchasers 
for  a  valuable  consideration  ;  and  if  no  speciBc  lien  attaches  to 
the  property  conveyed  to  them,  then  they  are  not  holden  to  the 
United  States  out  of  their  own  estate  ;  Prince  v.  BartUtt,  (8 
Cranch  R.  431).  They  did  not  become  invested  with  the  pro- 
perty, in  either  of  the  modes  pointed  out  by  the  Statute  of 
1799,  ch.  128,  ^  65. 

Stort  J.    Taking  the  case  to  be,  as  the  parties  at  the  argu* 
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ment  have  assumed  it  to  be,  that  the  coitveyaoces  made  to 
McLellan  aod  Moody  respectively  were,  what  they  purport  to 
be,  bond  Jide  conveyances,  for  a  valuable  consideration,  without 
any  knowledge  or  belief  of  the  existence  of  any  debts  due  to 
the  United  States,  or  any  intention  to  defeat  the  priority  of  the 
United  States ;  and  that  they  embraced  all  the  property  of 
Gooding,  except  what  is  exempted  by  law  from  attachment  and 
execution,  the  question  arises,  whether  the  priority  given  to  the 
United  States  by  the  act  of  1797,  ch.  74,  ^  5,  or  (what  in 
legal  effect  on  this  point  is  the  same),  by  the  act  of  1799,  ch. 
128,  ^  65,  attaches  to  the  property  so  conveyed  to  them.  If  it 
does,  then  the  present  bill  is  maintained ;  if  it  does  not,  then  the 
bill  must  be  dismissed. 

Ir  is  unnecessary,  after  the  various  decisions,  which  have  been 
made  by  the  Supreme  Court  of  the  United  States  upon  this 
subject,  to  enter  at  large  upon  the  construction  of  these  sections. 
By  the  Act  of  1799,  ch.  125,  ^  65,  it  is  provided,  that,  '*  in 
all  cases  of  insolvency,  or  where  any  estate  in  the  hand  of  the 
executors,  administrators,  or  assignees,  shall  be  insufficient  to 
pay  all  the  debts  due  from  the  deceased,  the  debt  or  debts  due 
to  the  United  States  on  any  such  bond  or  bonds  (for  duties), 
shall  be  first  satisfied."  If  the  clause  had  stopped  here,  it 
would  have  been  open  to  consideration,  whether  the  insolvency 
here  mentioned  was  not  a  mere  inability  of  the  debtor  to  pay 
all  his  debts,  without  any  open,  notorious  act,  pointed  out  by 
law,  to  establbh  such  insofvency.  But  the  section  goes  on  to 
declare — "  And  the  cases  of  insolvency,  mentioned  in  this  sec- 
tion, shall  be  deemed  to  extend,  as  well  to  cases,  in  which  a 
debtor  not  having  sufficient  property  to  pay  all  his  or  her  debts, 
shall  have  made  a  voluntary  assignment  thereof  for  the  benefit 
of  bis  or  her  creditors;  or  in  which  the  estate  or  effects  of  an 
absconding,  concealed,  or  absent  debtor  shall  have  been  attach- 
ed by  process  of  law,  as  to  cases,  in  which  an  act  of  legal  bank- 
ruptcy shall  have  been  committed.'^    Mow,  upon  the  original 
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interpretatioD  of  this  Act,  it  might  well  have  beeo  a  question, 
whether  the  three  cases  thus  put  were  any  thing  more  than 
mere  illustrations  of  the  general  insolvency  spoken  of  in  the 
preceding  clauses  of  the  Act.  But  that  question  has  long  since 
been  put  at  rest  by  the  Supreme  Court  of  the  United  States 
in  a  variety  of  cases,  and  especially  in  Prince  v.  Barthtt,  (8 
Cranch  R.  431);  ThtUium  y.  Smith,  (2  Peters  R.  396) ; 
Conard  V.  The  Atlantic  Insurance  Company,  (1  Peters  R.  387); 
Canard  v.  Nicoll,  (4  Peters  R.  291)  ;  and  Beatton  v.  The 
Farmers^  Bank  of  Delaware,  (12  Peters  R.  102),  in  which  it 
has  been  held,  that  mere  inability  of  the  debtor  to  pay  is  not 
an  insolvency  within  the  statute  ;  but  that  it  roost  be  such,  as  is 
manifested  in  one  of  the  three  modes  pointed  out  in  this  last 
explanatory  clause. 

The  only  mode,  applicable  to  the  circumstances  of  the  pres- 
ent case,  is,  that  of  *^  a  voluntary  assignment  thereof  for  the 
benefit  of  his  or  her  creditors."  And  the  question  b,  whether 
such  an  assignment  exists  in  this  case.  It  appears  to  me, 
that,  consistently  with  the  construction,  which  has  been  always 
put  upon  this  part  of  the  clause,  it  is  not.  In  the  first  place, 
the  voluntary  assignment,  here  spoken  of,  must  be,  not  of  a 
part,  but  of  the  whole  property  of  the  debtor;  unless,  indeed, 
a  part  is  accidentally  and  unintentionally  omitted,  by  mistake, 
or  is  purposely  omitted  with  a  fraudulent  design.  A  debtor 
may,  notwithstanding  this  clause,  bona  fide  convey  to  a  creditor 
a  part  of  his  estate  for  payment  of  the  debts  due  to  him,  or  as 
security  for  his  liabilities  ;  and  it  will  be  good  and  valid  against 
the  priority  of  the  United  Siates.  This  was  expressly  held  by 
the  Supreme  Court  of  the  United  States,  in  United  States  v. 
Hooe,  (3  Cranch  R.  73);  United  States  v.  Howland,  (4 
Wheat.  R.  108) ;  and  Conard  v.  I%€  Atlantic  Insurance  Com^ 
pany,  (1  Peters  R.  386).  Now,  it  is  to  be  considered,  that  in 
the  present  case,  each  of  these  conveyances  was  made  to  a  sin* 
gle  creditor  for  his  own  debts  or  liabilities ;  and  each  tookj 
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distinctly  and  severally,  for  himself  alone,  the  property  convey- 
ed to  him.  Nor  is  it  stated  in  the  bill,  or  shown  in  the  case, 
chat  McLellan  and  Moody  acted  in  concert  together  at  the  time, 
or  that  both  conveyances  were  made  with  a  mutual  understand- 
ing between  the  parties,  that  both  should  be  given,  or  neither ; 
or  that  the  debtor  should  divest  himself  of  all  his  property  in 
their  favor,  or  of  none.  For  aught  that  appears  in  the  case, 
although  the  transactions  took  place  on  the  same  day,  they  may 
have  been  perfectly  independent  and  separate  transactions,  and 
neither  of  the  creditors  may  have  had  any  knowledge  of  the  acts 
of  the  other.  Each  of  the  conveyances  embraces  a  part  only  of 
the  property  of  the  debtor ;  and  of  course,  if  they  are  to  be 
treated  as  separate  and  distinct  transactions,  not  produced  in 
concert,  or  uno  Jlatu,  with  both  creditors,  for  a  common  pur- 
pose, they  are  clearly  good  within  the  authority  of  United 
Skates  V.  Hooe,  (3  Cranch  R.  73).  Mr.  Chief  Justice  Mar- 
shall, in  delivering  the  opinion  of  the  Court,  on  that  occasion, 
said  ;  ^Mf  a  debtor  of  the  United  States,  who  makes  a  bona  fide 
conveyance  of  part  of  his  property  for  the  security  of  a  creditor, 
is  within  the  Act,  which  gives  a  preference  to  the  Grovemment, 
then  would  that  preference  be  in  the  nature  of  a  lien  from  the 
instant  he  became  indebted,  the  inconvenience  of  which,  where 
the  debtor  continued  to  transact  business  with  the  world,  would 
certainly  be  great.  The  words  of  the  Act  extend  the  meaning 
of  the  word  '  insolvency '  to  cases,  where  a  debtor,  not  having 
sufficient  property  to  pay  all  his  debts,  shall  have  made  a  volun- 
tary assignment  thereof  for  the  benefit  of  bis  or  her  creditors. 
The  word  ^  property '  is  unquestionably  all  the  property,  which 
the  debtor  possesses ;  and  the  word  ^  thereof,'  refers  to  the 
word  '  property,'  as  used,  and  can  only  be  satisfied  by  an  as- 
signment of  all  the  property  of  the  debtor.  Had  the  Legisla- 
ture contemplated  a  partial  assignment,  the  [words  ^  or  a  part 
thereof,'  or  others  of  a  similar  import,  would  have  been  used. 
If  a  trivial  portion  of  an  estate  should  be  left  out,  for  the  pur- 
voL.  III.  45 
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pose  of  evading  the  Act,  it  would  be  considered  as  a  fraud  upon 
the  law  ;  and  the  parties  would  not  be  enabled  to  avail  them- 
selves of  such  a  contrivance.  But,  where  a  bandjide  convey- 
ance of  a  part  is  made,  not  to  avoid  the  law,  but  to  secure  a  fair 
creditor,  the  case  is  not  within  the  letter  or  the  intention  of  the 
Act."  Now,  this  language  is  directly  in  point  to  the  present 
case,  if  we  are  to  take  these  conveyances  as  independent  trans- 
actions ;  for  each  embraces  a  part  only  of  the  property  of  the 
debtor,  and  neither  of  them  contains  any  general  assignment. 
If,  therefore,  they  were  not  contemporaneous  acts,  but  one  was 
posterior  in  point  of  time  and  execution  to  the  other,  without 
any  intentional  connection,  the  first  would  at  all  events  be  valid, 
if  made  bonafide^  even  if  the  other  were  invalid,  as  against  the 
United  States,  because  it  conveyed  the  whole  remaining  prop- 
erty of  the  debtor.  If  they  were  contemporaneous,  concerted 
acts,  then  the  same  question  would  arise,  as  if  the  whole  prop- 
erty were  conveyed  to  a  single  creditor  in  discharge  of  his  debts 
and  liabilities  for  the  debtor.  The  bill  and  answers  do  not 
seem  framed  precisely  with  a  view  to  this  aspect  of  the  case,  and 
therefore  there  are  scarcely  facts  enough  before  the  Court  to 
present  it  folly. 

But  let  us  take  the  case  as  if  so  presented ;  and  the  ques- 
tion, then,  comes  to  this ;  whether  the  assignment,  contemplated 
by  the  act,  is  an  assignment  to  one  creditor  for  the  payment  of 
his  own  debts,  or  as  a  security  or  discbarge  of  his  own  liabili- 
ties, or  whether  it  must  be  an  assignment  for  creditors  in  gen- 
eral. It  appears  to  me,  that  the  latter  is  the  true  and  natural,  if 
not  the  necessary,  purport  of  the  words  of  the  act.  The  assign- 
ment is  to  be  a  voluntary  assignment  of  all  his  property  '^fcx: 
the  benefit  of  his  or  her  creditors."  Now,  it  seems  to  me,  that 
the  word  ^'creditors"  here,  is  used  in  contradistinction  to  a 
^ngle  creditor.  If  it  does  not  mean  all  his  or  her  creditors,  it 
at  least  means  a  conveyance  for  more 'persons  than  the  creditor 
or  creditors,  who  are  the  immediate  assignees,  for  their  own 
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tiebts.  The  language  seems  to  indicate  an  assignment  made  to 
some  person  or  persons  as  trustees  for  the  benefit  of  the  credit- 
ors of  the  assignor,  and  not  for  the  sole  benefit  of  the  assignees. 
It  would  be  unusual  language  to  speak  of  an '  assignment  made 
for  the  benefit  of  the  grantees  only,  as  an  assignment  ^^  for  the 
benefit  of  creditors."  If  the  conveyance  were  absolute  to  them, 
they  would  take,  not  as  creditors,  but  as  purchasers ;  not  for  the 
benefit  of  creditors,  but  for  the  benefit  of  themselves,  as  grantees. 
It  would  be  still  more  unusual  language  to  speak  of  an  assign- 
ment to  the  assignees,  as  a  security  for  their  liabilities  for  the 
debtor,  to  be  an  assignment  *'  for  the  benefit  of  creditors."  It 
would  be  rather  an  indemnity  against  the  claims  of  the  creditors, 
and  in  opposition  to  them.  Indeed,  if  one  were  disposed  to 
refine  upon  the  present  case,  the  conveyances  were  not  assign- 
ments ^*  for  the  benefit  of  creditors,"  strictly  so  called  ;  but,  to 
a  large  extent,  they  must  be  deemed  to  be  purchases  by  in- 
dorsers,  and  securities,  upon  a  collateral  contract  by  them,  to 
pay  the  debts,  for  which  they  were  under  liability  to  the  creditors 
out  of  their  own  funds.  In  TTieliuson  v.  Smith,  (2  Wheat.  R. 
426),  the  Supreme  Court  said ;  '^  If,  therefoVe,  before  the  right 
of  preference  has  accrued  to  the  United  States,  the  debtor  has 
made  a  band  fide  conveyance  of  his  estate  to  a  third  person,  or 
has  mortgaged  the  same  to  secure  a  debt,  or  if  his  property  has 
•  been  seized  under  a  fieri  fadasy  the  property  is  divested  out  of 
the  debtor,  and  cannot  be  made  liable  to  the  United  States." 
Now,  it  is  observable,  that  this  language  was  used  in  a  case, 
where  there  was  a  prior  lien  by  judgment  upon  all  the  debtor's 
property.  And  in  that  case,  as  well  as  in  Canard  v.  The  Atlantic 
Insurance  Campany,  (I  Peters  R.  386,  441),  the  Supreme 
Court  held,  that  the  priority  of  the  United  States  would  not, 
even  where  there  had  been  a  general  assignment  for  the  benefit 
of  creditors,  divest  an  antecedent  mortgage  or  lien  for  a  debt; 
and  that  the  priority  was  not  itself  in  the  nature  of  a  lien  on  the 
debtor's  properly.     He  might  still  convey  it  band  fide  to  any 
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creditor  or  purchaser  for  a  valuable  consideration,  although  he 
should  happen  at  the  time  to  be,  in  the  general  sense  of  the 
term,  insolvent.  In  this  view  of  the  construction  of  the  lan- 
guage, and  intent  of  the  section  of  1799,  now  in  question,  I 
confess  myself  to  be  of  opinion,  that  the  conveyances  in  the 
(present  case  are  not  voluntary  assignments  for  the  benefit  of 
creditors,  in  the  sense  of  that  section. 

The  only  doubt,  which  has  occurred  to  my  mind,  has  arisen 
from  the  language  used  by  my  brother,  Mr.  Justice  Washing- 
ton, in  his  charge  to  the  jury,  in  the  case  of  Canard  v.  NteoU^ 
(4  Peters  R.  291),  which  was  brought  under  the  review  of  the 
Supreme  Court,  and  so  far  as  it  was  necessary  to  be  considered 
by  that  Court,  that  is,  so  far  as  it  was  or  might  be  prejudicial  to 
the  plaintiff  in  error,  was  affirmed  by  the  Court.  So  far  as  it 
laid  down  the  law  favorably  to  the  rights  of  the  United  States, 
it  was  not  strictly  within  the  cognizance  of  the  Supreme  Court, 
and  could  be  re-examined  only  upon  a  writ  of  error  ^brought  by 
the  other  party.  In  the  course  of  his  charge  Mr.  Justice  Wash- 
ington put  these  questions  to  the  jury,  (1)  ^^  Was  Edward 
Thompson,  (the  debtor),  insolvent,  and  unable  to  pay  all  bis 
debts,  at  the  time  when  these  securities  were  given  to  the  plain- 
tiff? (2)  Did  they  divest  him  of  all  his  property,  or,  if  not, 
was  the  part  reserved  trivial,  with  intent  to  defeat  the  rights  of 
preference  of  the  United  States  ?  If  these  facts  are  proved  to 
your  satisfaction,  then  the  transfers  are  to  be  considered  as  con- 
structively divesting  Edward  Thompson  of  all  his  property,  so 
as  to  let  in  the  priority  of  the  United  States  against  the  plam- 
tiff."  Now,  it  is  observable,  that  here  the  learned  judge  does 
not  put  the  case  upon  the  mere  fact,  that  the  debtor  was  in- 
solvent at  the  time  of  the  transfer  of  the  property,  and  that 
they  covered  all  the  debtor's  estate  ;  but  he  adds  the  fact,  that 
the  transfers  were  ''  with  intent  to  defeat  the  right  of  preference 
of  the  United  States."  This  latter  ingredient  is  not  pretended 
to  exist  in  the  present  case  ;  for  the  debts  of  the  United  States 
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were,  at  the  time  of  these  conveyances,  unknown  and  unsus- 
pected by  the  grantees.  So  that  it  is  by  no  means  clear,  that 
the  learned  Judge  would  have  deemed  an  absolute  conveyance 
of  all  the  debtor's  property  to  one  or  more  creditors  for  the  pay- 
ment of  their  existing  debts  and  liabilities,  to  have  been,  per  se, 
a  voluntary  fissignment  within  the  act,  without  this  ingredient,  if 
the  conveyance  was  not  for  the  benefit  of  other  creditors  also. 
It  is  also  to  be  observed,  that  this  part  of  the  charge  was  highly 
favorable  to  the  United  States,  and  there  is  no  evidence,  that  it 
was  complained  of  on  the  appeal.  I  have  not  the  slightest 
doubt,  that  this  part  of  the  charge  of  the  learned  Judge,  as  given, 
was  perfectly  correct.  And  if  it  were  shown,  or  admitted,  in 
the  present  case,  that  these  conveyances  were  made  with  intent 
to  defeat  the  priority  of  the  United  States,  I  should  not  hesitate 
to  say,  that,  as  to  the  United  States,  they  were  subject  to  that 
priority .'  But,  as  has  been  already  remarked,  no  such  intent  is 
set  forth  in  the  bill,  or  established  in  the  evidence.  And  in  the 
consideration  of  the  case  it  is  not  unimportant,  that  there  is  a 
large  class  of  other  creditors  unprovided  for,  as  well  as  the 
United  States. 

I  take  the  naked  question,  then,  stripped  of  all  unimportant 
circumstances,  to  be,  whether  a  conveyance  by  a  debtor,  known 
to  be  insolvent,  of  all  bis  property,  to  one  or  more  creditors,  in 
dischai|;e  of  their  own  debts  and  liabilities,  not  exceeding  the 
amount  due  to  and  payable  by  them,  and  not  for  the  benefit  of 
the  creditors  at  large,  or  of  any  other  creditors  than  the  imme- 
diate grantees,  is  such  a  vpluntary  assignment,  as  is  within  the 
purview  of  the  section  of  the  Act  of  1799  ?  That  it  is  a  case 
within  the  same  mischief,  as  that  against  which  the  act  meant 
to  provide,  1  admit.  That  if  the  case  bad  been  wholly  un- 
touched by  authority,  there  might  have  been  strong  ground  to 
contend,  that  the  three  cases  put  in  the  act  were  rather  illustra- 
tions of  the  meaning  of  the  word,  insolvency,  as  used  in  the  act, 
than  exclusive  limitations  of  its  meaning,  I  also  admit.    But, 
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looking  to  the  decisions,  which  have  been  made,  I  do  not  feel 
warranted  in  saying,  that  such  conveyances,  as  the  present,  are 
voluntary  assignments  for  the  benefit  of  creditors  within  the 
meaning  of  the  Act,  unless,  indeed,  it  could  be  shewn,  that  they 
were  made  with  the  intent  to  evade  the  priority  given  by  the 
Act.  * 

I  have  not  thought  it  necessary  to  rely  on  the  Act  of  the 
State  of  Maine,  of  April,  1836,  respecting  general  assignments ; 
because,  after  all,  the  construction  of  the  Act  of  1799,  ch.  128, 
cannot  depend  upon  the  provisions  of  any  particular  statute  of  a 
State,  which  does  not  fall  within  its  very  terms.  But  this  State 
Act  does  in  its  provisions  point  to  classes  of  cases,  which  seem 
to  me  to  be  the  very  cases,  which  the  Act  of  1799,  principally, 
if  not  exclusively,  contemplated  in  the  clause,  which  has  been 
under  our  consideration. 

Upon  the  whole,  my  opinion  is,  that  the  bill  ought  to  be 
dismissed. 


The  United  States  v.  Edward  Knight,  and  Othebs. 

The  Act  of  Congress  of  1800,  ch.  4,  is  not  that,  by  which  the  liberties  of  the 
gaol  yards  allowed  to  debtors  imprisoned  on  execution  issuing  from  the 
courts  of  the  United  States  are  now  regulated. 

The  Act  of  1828,  ch.  68,  has  adopted  the  Sjate  laws  on  the  subject  of  gaol 
liberties,  then  existing  in  the  States,  under  the  words  of  the  third  section, 
which  declare,  **  that  writs  of  execution  and  other  final  process  issued  on 
judgments  and  decrees  rendered  in  any  of  the  courts  of  the  United  States, 
and  the  proceedings  thereupon  shall  be  the  same,  &c.,  as  are  now  used  in 
the  courts  of  such  State,"  &c.  &c. 

Qtasre,  whether,  at  the  common  law,  it  is  an  escape  of  a  debtor  imprisoned  on 
execution,  for  the  sherifi*  to  allow  him  the  liberties  of  the  gaol  yard;  or 
whether  the  sheriff  is  bound  to  keep  him  in  galvd  et  arctd  custodid  within 
the  walls  of  the  gaol  itself? 
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A,  HIS  was  an  action  brought  on  the  15th  day  of  September, 
1838,  on  a  bond  given  to  the  United  States  on  the  30th  day  of 
January,  1838,  for  the  liberties  in  the  gaol  yard  in  Portland,  in 
Maine  District.  Plea,  the  general  issue,  with  liberty  to  give 
special  matter  in  evidence.  The  condition  of  the  bond,  after 
reciting,  that  Jacob  Knight  and  Benjamin  Knight  have  been, 
and  now  are,  imprisoned  in  the  prison  in  Portland,  in  Maine 
District,  by  virtue  of  an  execution  issued  against  them,  on  a 
judgment  obtained  against  them  by  the  United  States,  at  the 
District  Court,  &c.,  for  the  sum  of  $8462,  36  cents  principal, 
and  $61, 79  cents  for  interest,  &c.,  and  costs  of  suit  taxed  at, 
&c.,  proceeds  as  follows ;  ^'  Now  if  the  said  Jacob  Knight  and 
Benjamin  Knight,  from  the  time  of  executing  this  bond,  shall 
continue  true  prisoners  in  the  custody  of  the  gaoler,  within  the 
limits  of  the  gaol  yard,  until  they  shall  be  lawfully  discharged, 
and  shall  not  depart  without  the  exterior  bounds  of  said  gaol 
yard,  until  lawfully  discharged  from  said  imprisonment  accord- 
ing to  the  laws  of  the  United  States  in  such  cases  made  and 
provided,  and  commit  no  manner  of  escape,  then  the  said  obli- 
gation shall  be  void  ;  otherwise  to  remain  in  full  force." 
The  parties  agreed  upon  a  statement  of  facts  as  follows  : 
^'  On  the  30th  day  of  January  last  past,  (1838),  the  said  Jacob 
and  Benjamin  were  committed  to  the  gaol  in  the  city  of  Port- 
land on  an  execution,  issued  on  a  judgment  in  favor  of  the  said 
United  States  against  said  Jacob  and  Benjamin,  whereupon  the 
said  Jacob  and  Benjamin  as  principals,  and  the  said  Isaac  and 
Edward,  as  sureties,  gave  the  bond  declared  on  in  this  suit — 
That  said  Jacob  and  Benjamin  continued  to  remain  within  the 
limits  of  the  town  of  Portland,  exclusive  of  the  islands,  and  did 
not  depart  therefrom  up  to  the  .time  of  the  commencement  of 
this  suit,  nor  have  they  since  departed  therefrom  ;  but  neither 
the  said  Jacob  or  Benjamin,  from  the  time  of  the  execution  of 
said  bond,  nor  afterwards,  at  any  time,  lodged  in  the  night  time 
within  the  walls  of  said  gaol,  but  remained  at  large  within  the 
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limits  of  said  town  of  Portland,  exclusive  of  the  islands  belong- 
ing to  the  same,  both  day  and  night. 

**  If,  upon  the  foregoing  facts,  the  Court  are  of  opinion,  that 
the  condition  of  said  bond  has  been  broken  by  the  said  Jacob 
and  Benjamiu,  and  that  they  have  made  an  escape,  then  the 
said  Court  are  to  render  judgment,  to  be  entered  as  of  said  Oc- 
tober term,  and  as  on  a  verdict  rendered  for  the  said  United 
States.  And  if  the  Court  be  of  opinion,  that  the  obligation  of 
said  bond  has  not  been  broken,  then  judgment  to  be  rendered 
in  manner  aforesaid  for  the  said  defendants. 

'^  And  each  party  reserve  to  themselves  the  right  to  a  writ  of 
error  to  reverse  any  such  judgment  as  may  as  aforesaid  be  ren- 
dered by  said  Court  in  the  case. 

*^  A  copy  of  the  records  of  the  Court  of  Sessions  for  the 
county  of  Cumberland,  hereunto  annexed,  may  be  referred  to 
as  a  part  of  the  facts  of  this  case." 

To  this  statement  was  annexed  the  following  documents : — 

<^  At  a  Court  of  general  sessions  of  the  peace,  for  the  county 
of  Cumberland,  begun  and  holden  at  Portland,  in  said  county, 
on  the  last  Tuesday  of  May,  A.  D.  1787,  (being  the  29th  day 
of  said  month), — ^the  Court  took  into  consideration  the  estab- 
lishment of  proper  boundaries  of  the  gaol  yard  in  said  county, 
and  determined  the  same  as  follows,  viz. : 

'^  Beginning  at  the  bottom  of  Love  lane  at  low  water  mark, 
thence  up  said  lane,  including  the  bouses  on  each  side  thereof, 
to  the  northerly  side  of  Back  street,  thence  down  said  Back 
street,  including  the  houses  on  both  sides  thereof,  to  King  street, 
from  thence  down  said  King  street,  including  the  houses  on  both 
sides  thereof,  to  low  water  mark,  thence  by  low  water  mark  to 
the  first  bounds,  includbg  all  the  ground  and  buildings  within 
the  aforesaid  limits. 

^^  At  a  Court  of  general  sessions  of  the  peace,  for  the  county 
of  Cumberland,  begun  and  holden  at  Portland,  in  said  county, 
on  the  third  Tuesday  of  October,  (being  the  16th  day  of  said 
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month,)  A.  D.  1796, — ^the  cooiniittee,  appointed  to  con»der 
suitable  limits  for  the  gaol  yard,  report,  as  their  opinion,  that 
the  limits  or  bounds  of  the  town  of  Portland,  exclusive  of  the 
islands,  be  fixed  and  determined  as  the  boundaries  of  said  gaol 
yard. 

**  Their  report  is  accepted,  and  the  said  limits  fixed  and  de- 
termined as  the  bounds  of  said  gaol  yard  accordingly. 

'^ 'Recorded  by  Samuel  Freeman,  Clerk. 

"  At  a  Court  of  Sessions,  begun  and  holden  at  Portland,  in 
and  for  the  county  of  Cumberland,  on  the  second  Tuesday  of 
September,  (being  the  10th  day  of  said  month,)  A.  D.  1822, — 
Tlie  Court  having,  with  much  deliberation,  attended  to  the  sub- 
ject of  the  limits  of  the  gaol  yard,  which  was  under  considera- 
tion at  their  last  March  term,  as  is  fixed  and  established  by  the 
Court  of  Sessions,  October  term,  A.  D.  1798,  are  of  opinion, 
that,  inasmuch  as  the  laws  relating  to  imprisonment  of  debtors 
have  lately  been  revised  by  the  Legislature  and  undergone  a 
material  alteration,  that  the  rights  of  individuals  and  the  pub- 
lic will  be  as  well  secured,  and  the  convenience  of  the  citizens 
and  the  public  essentially  promoted  by  an  extension  of  the 
bounds  of  the  gaol  yard. 

^<  It  b,  therefore  oidered,  by  the  Court,  that  from  and  after 
the  day  of  passing  this  order,  the  bounds  of  the  gaol  yard 
be  extended  over  the  whole  county,  and  to  the  exterior  limits 
thereof;  which  are  hereby  fixed  and  establtsheid  as  the  bounds 
of  the  gaol  yard  foi^  the  said  county  of  Cumberiand. 

"  And  the  clerk  of  the  court  is  directed  to  publish  the  fore- 
going order,  for  the  information  of  the  citizens  of  said  county, 
in  each  of  the  newspapers  printed  in  the  town  of  Portland. 
September  14th,  1822. 

"  Recorded  by  William  T.  Vaughan,  Clerk." 


The  cause  was  argued  by  JDei/oit,  for  the  defendants ;  and 
by  Howard^  District  Attorney,  for  the  United  States. 
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Debhnsy  for  the  defendants,  commenced  by  saying,  as  prelim- 
inary to  his  argument,  if  the  defendants  had  committed  a  breach 
of  the  bond,  that  it  was  not  from  intention,  but  ignorance  ;  and 
that  they  had  been  led  into  error  by  the  Marshal,  who,  when 
he  committed  them,  had  stated  to  them,  that  they  were  entitled 
to  the  same  liberties  of  the  yard,  as  persons  committed  under 
process  from  the  State  courts. 

1.  By  the  Statute  of  1724,  ch.  41,  (Laws  of  Mass.)  the 
Court  of  Sessions  is  authorized  to  fix  the  limits  of  the  prison 
liberties ;  and,  by  an  order  of  the  Court  of  Sessions  of  1792, 
they  were  fixed  at  the  interior  limits  of  the  town  of  Portland. 
By  the  Act  of  Congress  of  January  6th,  1800,  persons  impris- 
oned on  process  issuing  from  the  courts  of  the  United  States, 
are  entitled  to  the  same  privileges  of  the  yard  or  limits  of  the 
prison  as  persons  confined  on  process  from  the  State  courts.  A 
breach  of  the  bond  cannot  be  committed  while  the  prisoner  re- 
mains within  the  limits.  And  it  is  contended,  that  as  the  law 
was  in  1800,  when  the  Act  passed  giving  the  prison  liberties, 
no  distinction  was  made  between  night  and  day  ;  and  that  a  pris- 
oner, who  has  the  liberty  of  the  yard,  remains  a  true  prisoner, 
so  long  as  he  does  not  depart  from  the  interior  bounds  of  the 
gaol  yard.  Such  is  the  condition  of  the  bond.  The  bond  itself 
makes  no  distinction  between  night  and  day :  and  it  is  contended, 
that  the  law  does  not.  To  this  point  he  cited  the  argument  of 
Story,  counsel  in  Bartlett  v.  WiUuy  (3  Mass.  R.  86),  and  the 
authorities  there  referred  to ;  the  Acts  of  the  Legislature  tif 
Massachusetts,  Jan.  27,  1811 ;  Laws  of  Maine,  vol.  3,  p.  259, 
Feb.  26,  1822,  extending  the  gaol  limits  to  the  limits  of  the 
county.   Sieere  v.  FuUy  (2  Mason  R.  486,  523,  525). 

2.  When  the  United  States  use  the  State  gaob  for  the 
confinement  of  their  prisoners,  we  are  to  look  to  the  State  laws 
and  regulations,  to  determine  what,  and  where,  the  gaol  is.  If 
the  State  enlarges  or  reduces  its  prison,  it  is  enlarged  or  reduc- 
ed for  prisoners  confined  under  the  authority  of  the  United 
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States.  And  if  the  State  should  remove  the  prison  fioin  the 
town  of  Portland  to  any  other  town,  and  establish  her  prison 
limits,  the  United  States  prisoners  must  follow  it ;  and,  so  long 
as  they  remain  within  the  prison,  in  its  new  location,  there  will 
be  no  escape.  And  where  the  United  States  allov^  their  pris- 
oners the  benefit  of  the  prison  rules,  they  allow  them  precisely 
as  they  are  allowed  by  the  State  to  those  confined  under  the 
authority  of  the  State.  When  these  liberties  are  enlarged  or 
contracted  by  the  State  for  State  prisoners,  they  are  enlarged 
Qt  contracted  for  those  of  the  United  States.  Neither  the  Act 
of  1800,  nor  any  other  Act  of  the  Congress  has  undertaken  to 
define  what  the  privileges  of  the  yard  are,  but  merely  directs, 
that  persons  confined  under  process  from  their  courts,  shall  have 
'^  like  privileges  of  the  yard  or  limits  as  persons  confined  on 
like  process  from  the  State  courts."  This  principle  b  not  re- 
pugnant to  the  doctrine  of  the  Supreme  Court,  in  the  cases  of 
fFaynm  y.  Southard,  (10  Wheat.  R.  1)  ;  and  U.  Statu  Bank 
▼.  Haliteady  (10  Wheat.  R.  51)  ;  in  which  it  is  decided,  that  the 
process  acts  of  the  United  States  adopted  the  State  practice,  as 
it  was  at  the  time  of  the  passage  of  the  acts  only  ;  and  did  not 
adopt,  prospectively,  changes  which  the  States  might  afterwards 
make.  The  commitment  of  a  debtor  on  execution  is  one  of 
the  modes  of  proceeding  in  a  suit ;  but  the  mode  of  detention, 
after  commitment,  the  greater  or  less  degree  of  restraint  impos- 
ed on  the  prisoner,  are  left  by  the  United  States  to  the  States, 
with  the  single  condition,  that  they  shall  be  the  same  as  is  prac- 
tised with  respect  to  persons  confined  on  like  process  under 
State  authority.  Sergeant's  Const.  Law,  169,  2d  edit.  Reed 
V.  FuUer,  (2  Pick.  R.  152)  ;  Beert  v.  Houghton,  (9  Peters  R. 
331)  ;  Randolph  v.  DonaUion,  (9Cranch  R.  70 ;  3  Peters  R. 
320). 

3.  If  there  has  been  an  escape  in  this  case,  it  is  only  because 
the  debtors  have  not  been  confined  within  the  walls  of  the  prison 
during  the  night  time.    The  limits  of  the  prison  yard,  in  1800, 
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wbeo  the  Act  of  Congress  was  passed,  were  the  limits  of  the 
town  of  Portland,  inclusive  of  the  islands  ;  and  it  is  agreed,  that 
the  debtors  have  not  passed  beyond  these  limits.  If  imprison- 
ment within  the  prison  walls  during  the  night  time  was  not  ne- 
cessary at  common  law,  as  it  is  contended,  notwithstanding  the 
decision  of  Barthtt  V.  WiUuy  then,  it  is  clear,  there  has  been 
no  escape.  And  if  the  principle  contended  for  is  correct,  that 
by  the  true  construction  of  the  Act  of  1800,  connected  with  the 
compact  by  which  the  United  States  have  the  use  of  the  State 
prisons,  what  constitutes  the  prison  and  what  constitutes  impris- 
onment, or,  what  it  is  to  remain  a  true  prisoner,  is  to  be  deter- 
mined by  the  law  and  practice  of  each  State  for  the  time  be- 
ing, then  it  is  clear  there  has  been  no  escape. 

4.  As  a  matter  of  fact,  prisoners,  committed  under  process 
from  the  United  States  courts  for  debt,  have  not  been  confined 
in  this  State  within  the  walls  during  the  night  time,  so  that  if 
there  is  an  escape  in  this  case,  there  has  been  in  every  case  of 
a  commitment  for  debt.  This  practice  is  urged  as  a  proof  of 
the  opinion  of  the  profession  on  the  point. 

5.  The  manner  in  which  persons  may  be  discharged  from 
imprisonment,  is  entirely  regulated  by  the  laws  of  the  United 
States,  and  the  State  insolvent  laws  are  entirely  inoperative  here. 
The  act  of  the  Maine  Legislature  of  1830,  ch.  195,  abolishes 
all  imprisonment  for  debt,  and  all  gaol  limits,  and  requires  per- 
sons arrested  for  debt  to  make  a  disclosure  and  take  the  poor 
debtors'  oath  in  six  months,  or  go  into  close  prison.  This,  it  is 
contended,  is  an  insolvent  law,  and  cannot  apply  to  debtors  ar- 
rested under  process  of  the  United  States  courts,  and,  more  es- 
pecially, debtors  of  the  United  States.  They  can  be  discharg- 
ed only  in  conformity  with  the  Act  of  Congress  of  6th  June, 
1792,  sect.  I.  The  prison  limits  for  persons  committed  under 
the  authority  of  the  United  States,  are  now  those  last  estaUish- 
ed  by  the  State  ;  but  whether  these,  or  the  limits  as  they  were 
in  1800,  is  immaterial  to  this  case.  The  debtors  have  not  been 
beyond  the  limits  as  established  in  1800. 
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Howard,  District  Attorney,  for  the  United  States. — ^Tbe 
Process  Act  of  the  United  States  of  1792,  governs  the  proceed- 
ings in  41  suit  before  the  commitment  on  execution ;  but  the  Act 
of  1800  applies  after.  The  Process  Act  of  1828,  it  is  contend- 
ed, is  not  more  extensive  in  its  operation,  than  the  Act  of  1792. 
Neither  of  these  acts  apply,  after  a  debtor  has  been  committed 
on  execution,  Oktm  v.  Humphreys,  (4  Wash.  C.  C.  R.  425) ; 
Wayman  v.  Southard,  (10  Wheat.  R.  1)  ;  Ogden  v.  Saunders, 
(12  Wheat.  213)  ;  Beers  v.  Haughion,  (9  Peters  R.  59). 

The  Act  of  1800  allows  to  debtors  committed  under  process 
from  the  courts  of  the  United  States,  the  same  privileges  and 
liberties  of  the  prison  yards  as  were  enjoyed  by  those  committed 
under  process  from  the  State  courts  at  that  time.  It  is  coo- 
tended,  that,  by  the  settled  law  of  Massachusetts  at  that  time,  a 
person  committed  for  debt,  who  had  the  liberty  of  the  yard,  was 
guilty  of  an  escape  by  being  out  of  the  prison  in  the  night  time. 
The  liberty  of  the  yard  was  allowed  only  in  the  day  time. 
Bartktt  v.  WUlis,  (3  Mass.  R.  26)  ;  C^  v.  Cochran,  (7 
Mass.  R.  92).  As  it  is  admitted  by  the  agreed  statement  of 
facts,  that  the  debtors  in  this  case  have  continued  at  large  within 
the  limits  during  the  night  as  well  as  the  day  time,  thb  disposes 
of  the  case,  if  the  principle  we  contend  for  is  correct. 

The  relaxations  of  the  laws  in  favor  of  imprisoned  debtors, 
introduced  by  the  States  subsequent  to  the  passage  of  the  Act  of 
1800,  could  not  be  adopted  by  that  act,  and  they  have  not  been 
by  any  act  since  passed.  It  is  an  established  principle,  that 
the  United  States  do  not  adopt  the  laws  or  regulations  of  the 
States  by  anticipation.  When  they  adopt  them,  they  adopt 
them  as  they  exist  at  the  time.  This  is  settled  with  respect  to 
the  Process  Acts.  A  power  is  given  to  the  Court  to  vary 
them  so  as  to  confirm  the  subsequent  change  in  the  State  prac- 
tice ;  but  until  they  are  so  varied  by  the  courts,  they  remain 
unchanged.  The  33d  section  of  the  Judiciary  Act  is  not  in- 
consistent with  this  principle,  as  that  is  merely  the  statement  of 
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a  principle  of  universal  law,  an  adoption  of  tbe  lex  lady  which 
the  Court  would  have  applied  without  any  legislative  enuncia- 
tion of  the  principle.  Waymanv.  Sauikard^  (10  Wheat.  R.  1). 

It  is  contended,  that  the  State  law  for  tbe  imprisonment  of 
debtors,  as  it  existed  in  1800,  continues  to  be  a  law  for  debtors 
imprisoned  on  process  from  the  courts  of  the  United  States ; 
that  every  act,  which  would  be  an  escape,  according  to  tbe  law 
of  the  State  in  1800,  is  an  escape  now,  notwithstanding  any 
changes  since  introduced  by  the  State  in  favor  of  persons  im- 
prisoned under  that  authority.  The  United  States  do  not 
adopt  the  varying  regulations  with  respect  to  imprisonment,  any 
more  than  they  do  the  changes  which  are  made  in  the  course  of 
judicial  proceedings. 

The  Process  Act  of  1822  does  not  apply  to  proceedbgs  after 
tbe  debtor  is  committed. 

If,  however,  it  be  conceded,  that  the  rules  relating  to  impris- 
onment, vary  for  debtors  committed  under  process  from  the 
United  States  courts  according  to  changing  legislation  of  the 
State,  then  the  act  of  the  Legislature  of  Maine,  of  1830,  ch. 
195,  will  govern  this  case.  That  requires  the  debtor  to  go  into 
close  prison  at  the  end  of  six  months  after  commitment,  unless 
before  that  time  he  takes  the  poor  debtor's  oath,  or  pays  the 
debt.  During  the  six  months  he  is  under  no  restraint,  there 
are  no  prison  limits,  and  the  only  gaol  for  debtors,  by  this  Act, 
is  tbe  gaol  itself.  -  Tbe  prisoner  roust  be  within  the  walls  of  the 
prison. 

Story  J.  This  cause  involves  the  consideration  of  some  im- 
portant questions,  as  to  the  adoption  of  the  laws  of  the  States  in 
regard  to  writs  of  execution,  and  the  right  to  the  gaol  liberties 
by  imprisoned  debtors,  which  do  not  seem  hitherto  to  have  un- 
dergone any  direct  adjudication.  The  principal  question  is, 
whether,  in  the  present  case,  tbe  imprisoned  debtors,  having 
obtained  the  privileges  of  tbe  gaol  yard,  by  giving  the  hood  in 
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coDtroveny,  have  been  guilty  of  an  escape  by  being  without  the 
walk  of  the  gaol  in  the  night  time,  although  they  have  always 
remained  by  day  and  night  within  the  limits  of  the  gaol  yard. 
Now,  the  solution  of  this  question  depends  mainly  upon  an- 
other. What  laws  of  the  State  upon  the  subject  of  gaol  liberties 
bave  been  adopted  by  Congress  to  regulate  the  rights  of  debtors 
imprisoned  on  mesne  or  final  process  from  the  courts  of  the 
United  States  ? 

The  argument  of  the  defendant's  counsel  substantially  turns 
upon  this ;  that  the  state  laws,  for  the  time  being,  upon  the 
subject  of  gaol  liberties,  and  the  rights  of  imprisoned  debtors, 
are  adopted  by  Congress.  The  argument  of  the  District  Attor* 
ney,  on  the  other  hand,  insists,  that  the  Act  of  Congress  of 
1800,  ch.  4,  is  the  only  act  regulating  the  subject,  and  that 
adopts  the  state  laws  then  in  force,  and  none  that  were  subse- 
quently passed.  If  the  argument  of  the  District  Attorney  be 
well  founded,  then,  as  the  State  of  Maine  continued  to  be  a 
part  of  Massachusetts  until  March,  1820,  the  Act  of  Massachu- 
setts of  1784,  ch.  42,  is  that,  by  which  the  Court  must  be 
governed  on  the  present  occasion ;  and,  indeed,  upon  any  other 
ground,  it  b  admitted,  that  the  present  suit  is  unmaintainable. 

Let  us  now  proceed  to  a  brief  survey  of  the  legislation  of 
Congress,  so  far  as  it  touches  the  present  subject.  The  Act  of 
1789,  ch.  21,  provided,  that  the  forms  of  writs  and  executions, 
except  their  style  and  **  modes  of  process,"  in  the  Courts  of  the 
United  States,  in  suits  at  common  law,  should  be  the  same,  in 
each  state  respectively,  as  were  then  used  or  allowed  in  the 
Supreme  Courts  of  the  same.  The  particular  words  of  the  Act, 
it  having  expired,  need  not  be  cited.  Then  came  the  Act  of 
1792,  ch.  36,  which  provided,  ^^  That  the  forms  of  writs,  exe- 
cuuons,  and  other  process,  except  their  style,  and  the  forms 
and  modti  of  proceeding  in  suits,  in  those  of  common  law,  shall 
be  the  same  as  are  now  used  in  the  said  Courts  respectively,  in 
pursuance  of  the  Act  entitled,  &c.  &c.,  (the  Act  of  1789,  ch. 
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21),  except  so  far,  as  may  have  been  provided  for  by  the  Act  to 
establish  the  judicial  courts  of  the  United  States  ;  subject,  how- 
ever, to  such  alterations  and  additions  as  the  said  courts  respec- 
tively shall  in  their  discretion  deem  expedient,  or  to  such  regu- 
lations, as  the  Supreme  Court  of  the  United  States  shall  think 
proper  fit>m  time  to  time  by  rule  to  prescribe  to  any  circuit  or 
district  court  concerning  the  same."  Three  days  prior  to  the 
passing  of  this  last  Act,  Congress,  by  another  Act,  (the  Act  of 
5th  of  May,  1792,  ch.29),  provided,  ^^That  persons,  imprison-  ^ 
ed  on  executions  issuing  from  any  court  of  the  United  States, 
for  satisfaction  of  judgments  in  any  civil  actions,  shall  be  entitled 
to  like  privileges  of  the  yards  or  limits  of  the  respective  gaols, 
as  persons,  con^ned  in  such  gaols  for  debt  on  judgments  render- 
ed in  the  courts  of  the  several  States,  are  entitled  to,  and  under 
the  like  regulations  and  restrictions.*'  Thb  Act,  being  tempo- 
rary, was  continued  for  a  short  period  by  the  Act  of  May, 
1794,  ch.  34 ;  and  that  was  succeeded  by  another  temporary 
Act,  the  Act  of  May,  1796,  ch.  38 ;  and  within  a  few  months 
after  this  last  Act  expired,  the  Act  of  the  4th  of  January,  1600, 
ch.  4,  (which  has  been  alluded  to),  was  passed,  and  is  still  in 
force. '  That  Act  provided,  ^^  That  persons  imprisoned  on  pro- 
cess issuing  from  any  court  of  the  United  States,  as  well  at  the 
suit  of  the  United  States,  as  at  the  suit  of  any  person  or  per- 
sons in  civil  actions,  shall  be  entitled  to  like  privileges  of  the 
yards,  or  limits,  of  the  respective  gaols, -as  persons  confined  in 
like  cases  on  process  from  the  courts  of  the  respective  states  are 
entitled  to,  and  under  the  like  regulations  and  restrictions." 

There  is  no  other  Act  of  Congress,  which,  in  terms,  refers  to 
the  subject  of  gaol  liberties ;  and  it  has  been  contended,  (as  has 
been  already  stated),  that  this  is  the  sole  act,  which  does,  ifi 
fact,  regulate  the  subject,  so  far  as  respects  the  national  legisla- 
tion. If  this  be  so,  I  should  have  little  difficulty  in  acceding  to 
another  part  of  the  argument,  and  that  is,  that  the  Act  adopted 
only  the  state  laws  then  in  force,  and  did  not  adopt,  piospec- 
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lively  9  the  future  legislation  of  the  states.  Hitherto,  the  judicial 
construction  of  the  Acts  of  Congress,  which  have  adopted  state 
laws,  touching  writs  and  processes,  and  the  proceedings  thereon, 
has  uniformly  been,  that  they  applied  to  the  state  laws  then  ia 
force.  To  this  effect,  are  the  decisions  in  fVayman  v.  Southard^ 
(10  Wheat.  R.  1),  The  Bank  of  the  United  States  v.  Hahtead, 
(10  Wheat.  R.  51),  and  Beers  v.  Haughfan,  (9  Peters  R.  31 1). 
I  must  confess,  that  I  entertain  very  serious  doubts^  whether 
Congress  does  possess  a  constitutional  authority  to  adopt  pro- 
spectively state  legislation  on  any  given  subject ;  for  that,  it 
seems  to  me,  would  amount  to  a  delegation  of  its  own  legislative 
power.  And  I  think  my  doubts  strengthened  by  what  fell  from 
the  Supreme  Court,  on  this  point,  in  fVayman  v.  Southard ySini 
United  States  Bank  v.  Habttad,  (10  Wheat.  R.  1,  and  51). 
At  all  events,  I  stiould  not  be  disposed  to  give  such  a  construc- 
tion to  any  Act  of  Congress,  unless  it  was  positively  required  by 
its  words  and  its  intent ;  whieh,  it  seems  to  me,  cannot  be 
affirmed  of  the  Act  of  1800. 

The  difficulty,  which  I  have,  ii  of  a  very  different  nature ; 
and  that  is,  whether  the  Act  of  1800  alone  is  applicable  to  the 
case  of  the  gaol  liberties.  Bat  passing  by  that  point  for  a  mo- 
ment, let  us  see,  bow  the  case  would  stand  upoa  the  Massachu* 
setts  Act  of  1784,  ch.  42.  That  Act,  in  the  Sth  section,  pro- 
vided, "  That  the  courts  of  the  general  sessions  of  the  peace 
shall  fix  and  determine  the  boundaries  of  the  gaol  yards,  to 
the  several  gaols  appertaining,  in  their  respective  counties." 
And  in  the  same  section  it  fiurther  provided, ''  That  any  person 
imprisoned  for  debt,  either  upon  mesne  process  or  execution^ 
shall  be  permitted  and  allowed  to  have  a  chamber  and  lodging 
in  any  of  the  houses  or  apartments  belonging  to  such  prisons, 
and  liberty  of  the  yard  within  the  samOf  in  the  day  time,  but 
not  to  pass  without  the  limits  of  the  prison."  Now,  it  is  upon 
tbe  terms  of  this  eoaetment,  that  the  District  Attorney  rests  his 
case,  and  cootaods,  upon  tbe  authority  of  decided  cases^  that  it 
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is  an  escape  for  a  debtor,  having  the  liberty  of  the  yard,  to  be 
without  the  walls  of  the  prison,  although  he  be  within  the 
limits  of  the  yard,  in  the  night  time.  And,  in  this  position,  he 
is  fully  borne  out  by  the  authority  of  the  state  courts.  The 
very  point  has  undergone  repeated  adjudications  in  the  most 
solemn  and  formal  manner.  Barleit  v.  Willis^  (3  Mass.  R. 
86),  Baxter  v.  Taer,  (4  Mass.  R.  361),  Clapp  v.  CopaUy  (7 
Mass.  R.  98,  S.  C.  10  Mass.  R.  373),  Freeman  v.  Davis,  (7 
Mass.  R.  200),  Burrows  v.  Lowder,  (8  Mass.  R.  373), 
Walker  v.  Bacon,  (8  Mass.  R.  468),  Patterson  v.  Philbrook^ 
(9  Mass.  R.  181),  Trull  v.  Wilson,  (9  Mass.  R.  184),  are 
directly  in  point.  With  these  decisions,  so  far  as  they  profess 
to  decide,  that  the  debtor  is  not  entitled  to  claim  the  liberty  of 
the  yard,  except  in  the  day  time,  as  a  matter  of  right,  I  entirely 
accord.  But  so  far  as  they  decide,  that  the  sheriff  has  no 
authority,  at  his  own  discretion  and  peril,  to  allow  the  debtor 
the  liberty  of  the  yard  in  the  night  time,  as  a  matter  of  favor 
and  not  of  right,  if  the  question  were  new,  I  should  be  compelled 
to  differ  from  the  learned  Court.  In  the  case  ofSieere  v.  Field, 
(2  Mason  R.  486),  I  had  occasion,  in  the  State  of  Rhode  Island, 
fully  to  express  my  opinion  on  this  point ;  and  to  the  opinion 
then  given  I  deliberately  adhere.  But,  I  consider  the  decisions 
of  the  state  courts,  upon  the  construction  of  their  own  statutes, 
to  be  conclusive  upon  the  judgment  of  the  courts  of  the  United 
States ;  and,  therefore,  I  adopt  and  follow  these  decisions,  as 
containing  the  true  interpretation  of  the  Massachusetts  statute  of 
1784,  ch.  42.  And  as  the  Act  of  1800,  ch.  4,  allows  the  lib- 
erty of  the  gaol  yard  ^<  under  the  like  regulations  and  restric- 
tions" as  govern  in  the  state  courts,  there  has  been*  an  escape, 
constituting  a  breach  of  the  present  bond,  if  the  Act  of  1800 
alone  gives  the  rule  to  this  Court. 

And  this  leads  me  to  the  consideration  of  another  point,  which 
is,  whether  the  Act  of  Congress  of  1828,  Ch.  68,  does  not  em- 
brace and  regulate  the  right  of  imprisoned  debtor^  to  the  gaol 
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liberties.  If  it  does,  then  it  carries  down  the  national  legislation, 
so  as  to  embrace  all  the  state  laws  in  force  on  the  same  subject 
at  the  time  of  passing  that  Act.  The  first  section  of  that  Act, 
provides,  ''  That  the  forms  of  mesne  process,  except  the  style, 
and  the  forms  and  modes  of  proceedings  in  suits  in  the  courts  of 
the  United  States,  held  in  those  states  admitted  into  the  Union 
since  the  29th  of  September,  in  the  year  1789,  in  those  of  com- 
mon law,  shall  be  the  same  in  each  of  the  said  states  respective- 
ly, as  are  now  used  in  the  highest  court  of  original  and  general 
jurisdiction  of  the  same,"  &c.  &c. ;  subject,  however,  to  such 
alterations  and  additions,  as  the  said  courts  of  the  United  States 
respectively  shall  in  their  discretion  deem  expedient,  or  to  such 
regulations  as  the  Supreme  Court  of  the  United  States  shall 
think  proper,  from  time  to  time,  by  rules,  to  prescribe  to  any 
Circuit  or  District  Court  concerning  the  same.  Now,  it  is  to 
be  recollected,  that  the  Acts  of  Massachusetts  and  Maine,  give 
the  privilege  of  the  gaol  liberties  to  debtors  imprisoned  on  mesne 
process,  as  well  as  on  execution ;  and  the  question  might  natu- 
rally arise,  under  such  circumstances,  whether  the  '^  forms  and 
modes'  of  proceeding,"  in  suits  at  common  law,  referred  to  in 
this  section,  did  not  include  the  right  of  such  debtors  in  Maine 
to  the  privilege  of  gaol  liberties.  I  confess,  that  I  should  have 
great  difficulties  in  holding  a  different  doctrine. 

But  the  third  section  of  the  Act  is  more  directly  applicable. 
It  provides,  '^  that  writs  of  execution,  and  other  final  process 
issued  on  judgments  and  decrees,  rendered  in  any  of  the  courts 
of  the  United  States,  and  the  proceedings  thereupon,  shall  be 
the  same,  except  their  style,  in  each  state  respectively,  as  are 
now  used  in  the  courts  of  such  state,  &c.  &c. ;  provided, 
however,  that  it  shall  be  in  the  power  of  the  courts,  if  they 
see  fit  in  their  discretion,  so  far  to  alter  final  process  in  said 
courts  as  to  conform  the  same  to  any  change,  which  may  be 
adopted  by  tbe  Legislatures  of  the  respective  states  for  the  state 
courts."     Now,  here  we  find  it  expressly  provided,  that  "  tht 
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proceedings"  upoD  writs  of  execution  aod  other  final  process, 
shall  be  the  same,  as  were  at  that  time  used  in  the  state  courts. 
The  question,  then,  arises,  whether  the  allowance  of  the  gaol 
liberties  were  not  a  part  of  the  ^'  proceedings  "  upon  such  writs 
of  execution  and  other  final  process  within  the  true  intent  and 
meaning  of  the  act. 

Upon  the  best  consideration  I  have  been  able  to  give  the 
subject,  I  think  it  was.  It  seems  to  me,  that  ail  proceedings 
consequent  upon,  and  incident  to  such  writs  of  execution  and 
other  final  process,  until  the  complete  satisfaction  and  discbarge 
thereof,  are  properly,  in  the  sense  of  tbe  Act,  proceedings  on 
the  execution  or  other  final  process  ;  and,  that,  therefore,  the 
proceedings  to  obtain  the  gaol  liberties  by  a  debtor  imprisoned 
on  such  execution,  or  other  find  process,  are  '^  proceedings 
thereupon,"  within  the  scope  and  purview  of  tbe  Act.  This,  it 
seems  to  me,  is  the  natural  import  of  the  terms  used,  and  a 
rational  exposition  of  their  intention  and  object.  One  consider- 
ation, which  would  weigh  greatly  with  me  in  supporting  this 
construction,  is,  that,  in  any  other  view,  no  debtor  imprisoned  on 
execution  in  any  of  the  new  states,  admitted  into  the  Union 
since  the  passing  of  the  act  of  1800,  eh.  4,  and  then  constituting 
a  part  qf  the  territories  of  the  United  States,  would  have  any 
right  to  such  gaol  liberties,  however  liberally  the  privilege  may 
have  been  granted  on  mesne  or  final  process  by  the  laws  of  such 
new  states.  I  do  not  know,  but  I  presume,  that  the  general,  if 
not  the  universal,  practice  in  these  states  has  been,  to  allow  tbe 
privilege  of  the  gaol  liberties  to  all  imprisoned  debtors  *under 
the  state  process ;  and  that  the  same  practice  has  prevailed  in 
the  courts  of  the  United  States  in  those  states.  And  if  tbe  fact 
be,  as  I  presume  it  to  be,  the  practice  in  the  courts  of  the  United 
States  had  a  natural  foundation  and  origin  in  tbe  provisions  of 
tbe  act  of  1792,  ch.  36,  which  adopted  the  ^*  modes  of  proceed** 
ing  in  suits  at  common  law,"  then  existing  in  tbe  state  courts 
under  the  state  laws  ;  and  authorized  tbe  courts  of  tbe  lUted 
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States,  in  their  discretion,  to  make  alterations  and  additions 
thereto ;  thus  opening  the  means  of  adopting  by  express  rule  or 
by  silent  usage  the  regulations,  which  might,  from  time  to  time, 
be  authorized  by  the  progressive  legislation  of  the  states  on  the 
same  subject.  It  constitutes  no  objection  to  this  construction  of 
the  Act  of  1792,  ch.  86,  that  there  was  at  that  time  in  existence, 
a  temporary  Act  of  Congress,  (Act  of  1792,  ch.  29),  on  the  very 
subject  of  the  gaol  liberties  ;  or  that  there  were  other  Acts  of 
the  like  purport,  up  to  the  Act  of  1800,  ch.  4.  These  may  be 
accounted  for  upon  two  considerations ;  first,  that  they  were 
designed  to  give  a  positive  right  to  imprisoned  debtors  to  gaol 
liberties;  and,  secondly,  as  a  prevention  against  any  doubt, 
touching  so  interesting  and  humane  an  object. 

But  what  entirely  satisfies  my  mbd  on  this  point,  is,  that  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Wayman  y. 
.S(nuhardj  (10  Wheat.  R.  85  to  37),  manifestly  adopted  this 
▼eiy  construction  of  the  words  '^  modes  of  proceeding  "  in  suits 
at  common  law,  in  the  Act  of  1792,  ch.  36.  Mr.  Chief  Justice 
Marshall,  addressing  himself  to  the  question  then  before  the 
court,  whether  *^  proceedings  on  execution "  were  within  the 
purview  of  the  words  ^' modes  of  proceeding  in  suits  at  common 
law,"  in  delivering  the  opinion  of  the  courts  said ;  The  act, 
passed  in  1800,  *'for  the  relief  of  persons  imprisoned  for 
debt,''  takes  up  a  subject,  on  which  every  state  in  the  union 
had  acted,  previous  to  September,  1789.  It  authorizes  the 
marshal  to  allow  the  benefit  of  prison  rules  to  those,  who  are 
in  custody  under  process  issued  from  the  courts  of  the  United 
States,  in  the  same  manner,  as  it  is  allowed  to  those,  who  are 
imprisoned  under  process  issued  from  the  courts  of  the  respective 
states.  Congress  took  up  this  subject  in  1792,  and  provided  for 
it  by  a  temporary  law,  which  was  continued  from  time  to  time, 
until  the  permanent  hiw  of  1800.  It  is  the  only  act,  to  which 
the  attention  of  the  court  has  been  drawn,  that  can  countenance 
the  opinion,  that  dbe  lagblatuie  did  not  consider  the  process  Act» 
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as  regulating  the  conduct  of  an  officer  in  the  service  of  execu- 
tions. It  may  be  supposed,  that,  in  adopting  the  state  laws  as 
furnishing  the  rule  for  proceeding  in  suits  at  common  law,  that 
rule  was  as  applicable  to  writs  of  capias  ad  satisfaciendum,  as 
o{  fieri  facias;  and  that  the  marshal  would  be  as  much  bound 
to  allow  a  prisoner  the  benefit  of  the  rules  under  the  Act  of  con- 
gress, as  to  sell  upon  the  notice,  and  on  the  credit  prescribed 
by  the  state  laws.  The  suggestion  is  certainly  entitled  to  con- 
sideration. But  were  it  true,  that  the  process  Act  would,  on  a 
correct  construction,  adopt  the  state  laws  which  give  to  a  debtor 
the  benefit  of  the  rules,  this  single  act  of  superfluous  legislation, 
which  might  be  a  precaution,  suggested  by  the  delicacy  of  the 
subject,  by  an  anxiety  to  insure  such  mitigation  of  the  hardships 
of  imprisonment,  as  the  citizens  of  the  respective  states  were 
accustomed  to  see,  and  to  protect  the  officer  from  the  hazard  of 
liberating  the  person  of  an  imprisoned  debtor,  could  not  coun- 
tervail the  arguments  to  be  drawn  from  every  other  law  passed 
in  relation  to  proceedings  on  executions,  and  from  the  omission 
to  pass  laws,  which  would  certainly  be  requisite  to  direct  the 
conduct  of  the  officer,  if  a  rule  was  not  furnished  by  the  process 
act.  But  there  is  a  distinction  between  the  cases,  sufficient  to 
justify  this  particular  provision.  The  jails,  in  which  prisoners 
are  to  be  confined,  did  not  belong  to  the  government  of  the 
Union,  and  the  privilege  of  using  them  was  ceded  by  the  several 
states,  under  a  compact  with  the  United  States.  The  jailors 
were  state  officers,  and  received  prisoners  committed  under  pro- 
cess of  the  United  States,  in  obedience  to  the  laws  of  their  re- 
spective states.  Some  doubt  might  reasonably  be  entertained, 
bow  far  the  process  act  might  be  understood  to  apply  to  them. 
The  resolutions  of  Congress,  under  which  the  use  of  the  state 
jails  was  obtained,  '<  recommended  it  to  the  legislatures  of  the 
several  states,  to  pass  laws,  making  it  expressly  the  duty  of 
the  keepers  of  their  jails,  to  receive  and  safe  keep  therein,  all 
prisoners  committed  under  the  authority  of  the  United  States, 
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until  they  shall  be  discharged  by  due  course  of  laws  thereof.' 
The  laws  of  the  states,  so  far  as  they  have  been  examined,  con- 
form to  this  resolution.  Doubts  might  well  be  entertained,  of 
permitting  the  prisoner,  under  this  resolution,  and  these  laws,  to 
have  the  benefit  of  the  rules.  The  removal  of  such  doubts, 
seems  to  have  been  a  prudent  precaution." 

Now,  it  is  observable  from  the  whble  current  of  reasoning  in 
ibis  opinion,  that  the  principal  doubt,  whether  *^  proceedings" 
on  executions  were  within  the  reach  of  the  words,  "  modes  of 
proceeding"  in  the  Act  of  1792,  ch.  36,  arose  from  these  very 
Acts  on  the  subject  of  gaol  liberties.  And  yet  the  Court  treated 
them  as  merely  affirmative,  and  as  prudent  precautions.  But 
the  doubt  in  Wayman  v.  Southard  is  completely  done  away  by 
the  express  words  of  the  Act  of  1828,  "  the  proceedings  there- 
upon," that  is,  upon  writs  of  execution  and  other  final  process. 
And  the  whole  reasoning  of  the  Supreme  Court  shows,  that 
such  words  would  include  proceedings  by  debtors  to  obtain  the 
gaol  liberties.  The  case  of  Beers  v.  Haughton,  (9  Peters  R. 
329,  359  to  362)  recognises  and  enforces  tlie  same  interpreta- 
tion of.  the  Act  of  1792.  In  this  last  case  the  Court  said, 
"  This  Act,  (the  Act  of  1828,  ch.  68),  was  made  after  the  de- 
cisions in  fVyman  v.  Southard,  and  The  Batik  of  the  United 
States  V.  Halstead^  (10  Wheat.  R.  1  and  51),  and  was  mani- 
festly intended  to  confirm  the  construction  given  in  those  cases 
to  the  Acts  of  1789  and  1792 ;  and  to  continue  the  like  powers 
in  the  courts  to  alter  and  add  to  the  processes,  whether  mesne 
or  final,  and  to  regulate  the  modes  of  proceeding  in  writs  and 
upon  processes,  as  had  been  held  to  exist  under  those  acts. 
The  language  employed  seems  to  have  been  designed  to  put  at 
rest  all  future  doubts  upon  the  subject.  But  the  material  con- 
sideration, now  to  be  taken  notice  of,  is,  that  the  Act  of  1828 
expressly  adopts  the  mesne  processes  and  modes  of  proceeding 
in  suits  at  common  law  then  existing  in  the  highest  state  courts 
under  the  state  laws,  which  included  all  the  regulations  of  the 
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State  laws,  as  to  bail  and  exemptions  of  the  party  from  arrest  and 
imprisonment.  In  regard  also  to  writs  of  executbn  and  other 
final  process,  and  the  proceedings  thereupotiy  it  adopts  an  equally 
comprehensive  language,  and  declares,  that  they  shall  be  the 
same,  as  were  then  used  in  the  courts  of  the  state.  Now,  the 
words,  '^  the  proceedings  on  the  writs  of  execution  and  other 
final  process"  must  from  their  very  import  be  construed  to 
include  all  the  laws,  which  regulate  the  rights,  doties  and  coo- 
duct  of  officers  in  the  service  of  such  process,  according  to  its 
exigencies,  upon  the  person  or  property  of  the  execution  debtor, 
and  also  all  exemptions  from  arrest  and  imprisonment  under 
such  process  created  by  those  laws."  Now,  although  some 
part  of  this  language  is  addressed  to  the  consideration  of  the 
immediate  question  then  before  the  Court,  the  discharge  of  bail, 
upon  the  ground,  that  the  debtor  was  by  the  state  laws  dis- 
charged from  imprisonment,  which  laws  had  been  adopted  by  a 
rule  of  the  Circuit  Court ;  yet  the  general  scope  of  the  reason- 
ing is  very  full  to  the  purposes  of  the  present  ease.  If  the 
words,  'Uhe  proceedings"  on  executions,  would  include  ex- 
emptions from  arrest  and  imprisonment,  they  must,  a  fortiori^ 
include  the  minor  right  of  mitigating  imprisonment  by  an  albw- 
ance  of  the  gaol  liberties. 

If  I  am  right  in  this  interpretation  of  the  Act  of  1628,  then  it 
has,  by  implication,  adopted  the  Act  of  Maine  of  tbe  9tb  of 
February,  1822,  ch.  209,  on  the  subject  of  gaol  liberties.  The 
second  section  of  that  Act  provides,  ^'  That  the  boundaries  of 
the  gaol  yards,  in  the  several  counties  in  this  state,  u  fixed  and 
determined  prior  to  the  21st  day  of  Match,  1821,  be,  and  are 
hereby  established,  and  shall  continue  until  the  same,  or  any  of 
them  shall  be  changed  by  the  Court  of  Sessions."  The  fourth 
section  provides,  ^<  That  whenever  any  person,  who  is  or  may 
be  imprisoned  for  debt  on  munt  process  or  execution,  shall  give 
bond  to  the  creditor,  with  one  or  more  sureties  approved,  ko., 
<xnditioned,  that  from  the  time  of  executiog  such  bond,  be  will 
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not  depart  without  the  exterior  bounds  of  the  gaol  yard,  oDtU 
lawfully  discharged^  and  if  imprisoned  on  execution,  further  con- 
ditioned, that  he  will  surrender  himself  to  the  gaol  keeper,  and 
go  into  dose  confinement,  as  is  required  by  law,  without  requiring 
any  other  condition  of  the  bond."  The  eighth  section  provides, 
"  That  nothing  shall  be  considered  a  breach  of  any  bond,  which  baa 
been  or  may  be  given  to  obtain  the  liberty  of  the  gaol  yard,  ex- 
cept the  passing  over  and  beyond  the  exterior  limits  and  bounds 
thereof,  as  by  law  established,  or  neglecting  to  surrender  himself 
to  the  gaol  keeper  as  required  by  the  21st  section  of  this  Act." 
The  21st  section  provides,  ^*  That  if  any,  who  may  be  hereafter 
imprisoned  for  debt  on  execution,  shall  not  within  wie  months 
after  being  first  admitted  to  the  liberty  of  the  gaol  yard,  by 
giving  bond  as  aforesaid,  be  discharged  according  to  law,  such 
person  shall  no  longer  be  entitled  to  the  liberty  of  the  gaol 
yard ;  but  it  shall  be  the  duty  of  the  gaol  keeper,  from  and  after 
tbe  expiration  of  nine  months,  to  hold  such  person  in  close  con- 
finement, until  lawfully  discharged  therefrom ;  and  if  such  per- 
son shall  not,  within  three  days  afte/  the  expiration  of  said  nine 
months,  surrender  himself  to  the  gaol  keeper  and  go  into  close 
confinement,  it  shall  be  deemed  a  breach  of  the  condition  of  his 
bond  for  the  liberty  of  the  gaol  yard." 

These  are  all  the  provisions  of  the  statute,  which  it  seeoos 
necessary  to  cite  upon  the  present  occasion.  In  the  first  place, 
it  is  plain  from  them,  that  the  condition  of  the  present  bond 
does  not,  either  in  form  or  substance,  conform  to  that  prescribed 
by  the  statute.  What  may  be  the  legal  effect  of  this  departure 
from  the  terms  prescribed  by  the  statute,  1  do  not  pretend  to 
state,  except  that  I  may  say,  that  not  being  a  statute  bond,  the 
judgment,  if  any,  which  may  be  rendered  upon  it,  must  stand 
upon  the  common  law,  and  not  upon  the  regulations  of  the 
statute. 

In  the  next  place,  it  is  as  plain,  that  the  statute  makes  no 
difference  between  the  day  time  and  the  night  time,  as  to  the 
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right  of  the  debtor  to  the  full  use  of  the  privileges  of  the  gaol 
yard.  Od  the  contrary,  it  expressly  declares,  that  nothing  shall 
be  considered  as  a  breach  of  the  bond,  except  passing  over  and 
beyond  the  exterior  limits  and  bounds  of  the  gaol  yard,  or  a  non* 
surrender  according  to  the  provisions  of  the  21st  of  the  statute. 
In  this  respect  it  differs  essentially  from  the  Massachusetts  Act 
of  1784,  ch.  41,  already  cited. 

It  will  make  no  difference  in  the  present  case,  that  the  Maine 
Act  of  1822,  ch.  209,  has  been  changed,  or  added  to,  or  repealed, 
by  any  state  legislation  subsequent  to  the  Act  of  1828,  ch.  68. 
This  latter  statute  having  adopted  the  antecedent  state  laws,  no 
subsequenW^hange  or  repeal  of  those  laws  has  any  effect  upon 
the  proceedings  upon  executions,  and  other  final  process  issuing 
fiom  the  courts  of  the  United  States.  The  proceedings  on  ex- 
ecutions, and  other  final  proceedings,  are  to  be,  and  remain, 
exactly,  as  if  the  state  acts  so  adopted  continued  in  full  force 
without  alteration  br  addition.  This  very  point  was  expressly 
declared  in  Beers  v.  Houghton^  (9  Peters  R.  329,  363). 

The  consequence  of  this  view  of  the  case,  upon  the  state- 
ment of  facts,  is,  in  my  judgment,  that  there  has  been  no  escape, 
by  which  the  present  bond  has  become  so  forfeited.  As  the 
District  Judge  concurs  therein,  judgment  will  be  rendered  for 
Uie  defendants  accordingly. 
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Jonathan  Tobey  v.  Noah  Claplin,  and  Others. 

A  party  will  be  allowed  to  amend,  before  trial,  his  writ  and  declaration,  bj 

striking  out  the  name  of  one  of  the  defendants. 
The  Courts  of  the  United  States  are  not  implicitly  bound  by  the  practice  and 

decisions  of  State  courts,  with  regard  to  amendments. 
SenMe,  that  a  noUe  prosequi  may  be  entered  at  any  time  before  verdict, 

whether  the  defendants  unite,  or  sever  in  their  pleas. 

Assumpsit,  for  work  and  labor  and  services',  against  three 
defeDdants. 

The  plaintiff,  by  his  counsel,  Bartleit  and  Webstery  now  be- 
fore trial,  moved  to  amend  the  writ  and  declaration  by  striking 
out  the  name  of  David  Green,  one  of  the  defendants.  The 
motion  was  resisted  by  C.  P.  Curtis  and  Fletcher  for  the  de- 
defendants  ;  who  cited  Redfiddy.  Farrar,  (5  Greenl.  R.  379)  ; 
Chandler  v.  ParTcer^  (3  Esp.  R.  76)  ;  ^d  ChisweU  v.  Jng- 
Amn,  (1  Wils.  R.  89). 

The  counsel  for  the  plaintiff  cited  Colcord  v.  SwaUf  (7  Mass. 
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R.  291) ;  and  Parsons  v.  Phisted,  (13  Mass.  R-  189)  ;  tmd 
the  reasoning  of  the  Court  in  Minor  v.  Mechanics  Bank  of 
Alexandria f  (1  Peters  R.  46). 

Story  J.  The  powers  of  the  courts  of  the  United  States 
to  grant  amendments  under  the  Judiciary  Act  of  1789,  ch.  20, 
^  32,  are  very  large,  and  have  always  been  construed  liberally 
in  furtherance  of  public  justice.  In  the  present  case,  though  the 
amendment,  in  a  technical  sense,  may  go  to  the  foundation 
of  the  suit,  if  all  the  defendants  are  not  proved  to  have  joined 
in  the  contract ;  yet  it  is  plain,  that  it  does  not  touch  the  merits. 
In  the  present  state  of  the  law,  in  a  suit  founded  in  contract,  if 
all  the  defendants  are  not  proved  at  the  trial  to  have  made  the 
contract,  a  verdict  roust  be  found  for  all  the  defendants,  not- 
withstanding it  may  be  clearly  proved,  that  two  out  of  three 
of  the  defendants  did  so  contract.  Perhaps,  it  is  to  be  regret- 
ted, that  sucli  a  rule  ever  was  established ;  but  it  is  too  firmly 
fixed  now  to  be  shaken.  The  object  of  the  amendment  is,  to 
get  rid  of  this  technical  objection ;  and  to  enable  the  plaintiff  to 
recover,  if  he  can  prove  a  joint  contract  of  two  of  the  defend- 
ants, although  not  of  all  three.  •  It  is,  therefore,  an  application  in 
furtherance  of  justice,  and  to  suppress  expensive  litigation ;  for 
if  a  verdict  should  be  given  in  the  present  suit,  in  favor  of  all 
three  of  the  defendants,  it  would  be  no  bar  to  a  subsequent  suit 
against  two  of  them,  founded  on  the  same  contract ;  (or  the 
same  evidence,  and  proofs  would  not  be  necessary  to  support 
each  action.  Therefore  it  is  plain,  that,  in  a  sound  sense,  the 
objection  is  to  the  form,  and  not  to  the  merits  of  the  suit. 

But  it  is  said,  that  there  are  authorities,  which,  though  ruled 
in  other  courts,  ought,  upon  the  present  point,  to  govern  this 
Court.  As  a  matter  of  judicial  duty,  I  do  not  know,  that  the 
practice  of  other  coifrts,  not  sitting  under  the  authority  of  the 
General  Government,  ought  to  have  any  decisive  weight  here ; 
for  the  laws  of  the  United  States,  having  given  authority  to  the 
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courts  of  the  United  States  to  allo^  amendments  io  very  large 
and  compreheDsive  terms,  the  allowance  must  be  a  matter  of 
sound  discretion  in  this  Court,  with  a  view  to  carry  into  effect 
in  the  fullest  manner  the  real  objects  of  the  Legislature. 

The  case  of  Reddingion  v.  Farrar,  (5  Greenl.  R.  379), 
is  certainly  full  in  point,  as  to  the  matter  of  practice  in  the  Su- 
preme Court  of  the  State  of  Maine.  But  the  decision  in  that 
case  is  directly  at  variance  with  the  decisions  in  Coloord  v.  iSWit, 
(7  Mass.  R.  291),  and  Fartons  v.  P/ats/e^,  (ISMass.  R.  189)  ; 
•where  an  amendment  was  allowed  by  striking  out  the  name  of 
one  of  the  defendants  to  a  suit  founded  in  contract.  It  is  true, 
that  in  that  case,  the  defendant  thus  struck  out  was  ^feme  co^ 
vert.  But  that  can  make  no  difference  in  principle ;  since  the 
only  ground  for  striking  out  her  name  was,  that  she  was  not 
legally  bound  by  the  contract,  which  is  equally  true  in  regard 
to  every  other  person,  joined  as  a  defendant  in  any  suit,  who  is 
not  a  party  to  the  cbntract  sued  on.  The  MS.  case,  cited  at 
the  bar  before  Mr.  Chief  Justice  Shaw,  goes  the  full  length  of 
the  present  ^ppKcatioa  ;  for  be  allowed  one  defendant  in  a  suit 
on  a  contract  to  be  struck  out  of  the  writ  and  declaration  after 
full  argument  and  consideration,  upon  general  principles. 

I  have  not  been  able  to  find  any  case  in  the  English  courts 
directly  in  point.  The  reason  probably  is,  that  until  the  recent 
statute  of  William  IV.  (Stat.  3  &  4  Will.  IV.  ch.  42),  no 
amendtnent  could  be  made  at  Nisi  Prius,  where  alone  it  would 
be  usually  asked,  in  order  to  meet  a  variance  created  by  the 
evidence  at  the  trial ;  and  applications  of  this  sort  to  the  Courts 
in  Term  do  not  ordiparily  find  their  way  into  the  Reports. 

The  cases,  relied  on  by  the  defendants'  counsel,  from  the 
English  Reports,  turn  upon  whoUy  distinct  considerations.  The 
right  of  a  party  to  enter  a  nolle  prosequi  against  one  of  the  de- 
fendants, before,  or  at,  or  after  a  trial,  is  a  very  different  matter 
from  the  right  of  the  Court  to  aHow  him  to  amend  by  striking 
out  E  party  from  the  record.    The  latter  is  a  matter  of  discre- 


383  MASSACHUSErrra 


Tobej  V.  Cltflin,  et  al. 


tioD  in  the  Courts  to  be  granted  or  refused,  according  to  cir- 
cumstances. The  former  (at  least  in  some  cases,)  is  a  matter 
of  right,  if  it  exists  at  all,  dependent  upon  priqciples  of  law,  and 
not  subject  to  the  discretion  of  the  Court.  The  cases  of  NoJcc 
V.  Ingrahatny  (I  Wils.  R.  89),  and  Chandler  v.  Parker^  (3 
Esp.  R.  89),  were  questions  turning  altogether  upon  the  point, 
whether  the  plaintiff  had  a  right  to  enter  a  nolle  prosequi  or 
not.  In  the  former  case  (1  Wils.  R.  89),  two  persons  were 
sued  in  assumpsit ;  one  pleaded  a  former  judgment,  which,  upon 
a  replication  putting  the  matter  iq  issue,  was  found  against  him  ; 
and  the  other  pleaded  a  discbarge  as  a  bankrupt,  under  the 
bankrupt  laws  ;  and  as  to  him,  the  plaintiff  entered  a  noUe  pro* 
sequi.  Upon  a  writ  of  error,  the  Court  held,  that  the  plaintiff 
bad  a  full  right  to  enter  the  nolle  prosequi.  In  Chandler  v. 
Parker,  (3  Esp.  R.  76),  two  persons  were  sued  in  assumpsit ; 
one  pleaded  his  infancy,  and  as  to  him  the  plaintiff  offered  to 
enter  a  nolle  prosequi.  But  Lord  Kenyon  held^  that  be  had 
no  right  to  do  it.  The  same  point  was  decided  the  same  way, 
in  Jaffray  v.  Freebain,  (5  Esp.  R.  47).  The  same  point 
arose  in  Hartness  v.  Thompson,  (5  John.  R.  160),  and  the 
Supreme  Court  of  New  York  held  a  doctrine  directly  the  re- 
Terse,  that  in  such  a  case  a  nolle  prosequi  might  be  entered  ; 
and  this  last  decision  was  afterwards  approved  and  followed  by 
the  Supreme  Court  of  Massachusetts,  in  Woodward  v.  Netohall, 
(I  Pick.  R.  500).  Indeed,  in  this  latter  case,  the  motion  was 
in  the  alternative  for  leave  to  enter  a  nolle  prosequi,  or  to  strike 
out  the  infant's  name  from  the  writ ;  and  the  motion  was  grant- 
ed by  Mr.  Justice  Wilde,  who  sat  at  the  trial.  The  case  of 
Hunter  v.  Gloss,  (2  M.  &  Selw.  R.  444),  fully  recognised  the 
doctrine  of  NoJce  v.  Ingraham,  (1  Wils.  R.  59). 

Mr.  Sergeant  Williams,  in  his  note  to  Salmon  v.  Smith,  (1 
Saund.  R.  207,  note  2),  has  examined  the  subject  of  the  right 
to  enter  a  noUe  prosequi  in  cases  founded  upon  contract ;  and 
asserts,  that  where  the  defendants  join  in  their  pleas,  a  noUe 
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prosequi  cannot  be  entered,  as  to  one,  after  verdict.  But  where 
they  sever  in  their  pleas,  and  the  plea  of  one  goes  to  his  per- 
sonal discbarge,  or  does  not  deny  the  original  cause  of  action, 
there  a  nolle  prosequi  may  he  entered  as  to  him,  and  proceed- 
ings still  had  against  the  other. 

But  this  whole  subject,  as  to  the  right  of  a  plaintiff  to  enter  a 
noUe  prosequi,  was  fully  considered,  and  all  the  leading  author- 
ities commented  on,  in  the  case  of  Minor  v.  The  Mechanics^ 
Bank  of  Alexandria,  (1  Peters  R.  46,80),  in  the  Supreme 
Court  of  the  United  States ;  and  it  was  held,  that  where  the 
defendants  sever  in  their  pleadings  in  a  case  of  contract,  the 
plaintiff  may  enter  a  nolle  prosequi  agidnst  one,  either  before,  or 
after  judgment. 

This  last  decision  I  am  bound  to  follow  in  its  leading  princi- 
ples and  analogies.  The  very  object  of  the  present  motion  is 
to  get  rid  of  a  possible  difficulty,  if  the  defendants  should  join  in 
Aeir  pleas,  of  entering  a  nolle  prosequi  at  the  trial.  Upon 
principle,  indeed,  1  am  not  able  to  see  any  very  satisfactory 
reason,  why  a  nolle  prosequi  might  nof  be  entered  at  any  time 
before  verdict,  whether  the  defendants  had  united  or  severed 
in  their  pleas ;  since,  then,  upon  the  whole  record,  the  only 
question  would  be,  as  to  the  contract  of  the  remaining  defend- 
ants.   But  as  to  this  I  decide  nothing. 

It  appears  to  me,  that  the  granting  of  the  amendment  in  this 
case  is  fully  justified  by  principles  of  general  convenience  and 
policy,  and  is  in  furtherance  of  public  justice.  It  is  an  exercise 
of  sound  discretion  to  prevent  the  operation  of  an  objection, 
which  does  not  touch  the  substantial  merits  of  the  controversy 
between  the  parties.  I  shall  therefore  grant  the  leave  to  amend. 
1  should  grant  the  leave  if  there  were  no  authority  in  point. 
But  I  unhesitatingly  follow  the  cases  in  the  Massachusetts  Re- 
fOTtSf  as  founded  in  sound  sense  and  legal  propriety. 

Amendment  granted. 
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Charles  F.  Adams  and  Others^ 

V. 

George  Bancroft,  Collector  or  the  Port  of  Bostok 

AND   ChARLEBTOWN. 

By  tbe  Aet  of  Con^eis  of  1833,  eap.  54,  §  4,  French  nlk  glores  in  htm  tit 
duty  upon  importstion. 

L&WB  imposing  duties  are  not  construed  beyond  the  natural  import  of  the  lan- 
guage, and  duties  are  never  imposed  upon  the  citizens  upon  doubtful  inter- 
pretations. 

Assumpsit  for  raoney  had  and  received.    The  parties  agreed 
upon  tbe  foUowiog  statement  of  facts : 

^'  The  plaintiffi,  in  November  last,  imported  a  /juantity  of 
silk  gloves  from  France.  The  defendant,  who  is  collector  of 
tbe  port  of  Boston  and  Charlestown,  in  this  District,  refused  to 
permit;  them  to  be  entered  free  of  duty,  and  required  tbe  plain- 
tiffi  to  pay  thereon  a  duty  of  twenty-three  and  a  half  per  centum 
ad  valorem.  The  plaintiffi  protested  against  this  claim  as  dot 
authorized  by  law  ;  but  as  they  could  not  otherwise  obtain  pos- 
session of  their  property,  they  paid  to  the  collector  the  sum  of 
two  hundred  and  ninety  dollars,  being  the  amount  of  duties 
claimed  by  him  on  the  said  merchandise,  at  the  same  time  re- 
questing him  not  to  pay  over  that  money  to  the  United  States> 
as  they  intended  to  commence  an  action  against  him  to  recover 
it  back." 

Tbe  cause  was  argued  by  Smith,  in  the  absence  of  tbe 
District  Attorney,  for  tbe  collector,  and  by  C  P.  Curtis^  for 
the  plaintiffii. 

Story  J.  This  is  an  amicable  action  to  ascertain,  whether 
the  Tariff  Act  of  1833,  chapter  54,  French  silk  gloves  are  free 
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of  duty  upoD  iroportatioD.  By  the  4th  section  of  that  Act,  it  is 
ainoDg  other  tbiogs  enacted,  that  there  shall  be  adnaitted  to  en- 
try free  Srom  duty,  *^  Worsted  stuff  goods,  shawls,  and  other 
manufactures  of  silk  and  worsted,  manufactures  of  silk,  or  of 
Vfhicli  silk  shall  be  the  component  material  of  chief  value, 
conning  from  this  side  of  the  Cape  of  Good  Hope,  except  sew- 
ing silk.''  That  these  silk  gloves  came  from  France,  and  oi 
course  from  a  place  this  side  of  the  Cape  of  Good  Hope,  is  ad- 
mitted ;  and  that  they  are  manufactures  of  silk  is  perfectly 
clear,  so  that  they  seem  to  fall  within  the  descriptive  words  of 
the  section,  and  as  such  are  free  of  duty.  Unless  there  be 
some  other  section  in  the  Act  of  1833,  or  in  some-  other  Act, 
which  qualifies  or  modifies  this  general  exemption,  there  would 
seem  to  be  an  end  of  the  matter.  . 

But  it  is  contended  oii  behalf  of  the  United  States,  that  such 
a  qualificadoa  or  modification  results  by  implication  of  law  from 
the  provisions  of  the  Tariff  Act  of  1832,  chapter  S24.  The  ar- 
gument  is  in  substance  this,  that  in  the  second  paragraph  of  the 
second  section  of  the  Act  of  1832,  mitts  and  gloves  are  made  sub- 
ject to  a  specific  duty  of  twenty-five  per  centum,  and  silk  gloves 
M  within  this  description  ;  and  that  the  fifteenth  paragraph  of  the 
same  Act,  which  lays  a  duty  ^*  On  all  manufactures  of  silk,  or  of 
which  silk  shall  be  a  component  part,  coming  from  beyond  the 
Cape  of  Good  Hope,  ten  per  centum  ad  valorem^  and  all  other 
manufactures  of  silk,  or  of  which  silk  is  a  component  part,  five 
per  centum  ad  valorem^  except  sewing  silk,  which  shall  be  forty 
per  centum  ad  vahremy"  was  intended  to  cover  other  manu- 
frctures  of  silk,  excluding  silk  gloves;  and  that  the  Act  of  1833 
repealed  the  duty  only  on  manufactures  of  silk,  which  are  within 
the  fifteenth  paragraph. 

It  appears  to  me,  that  the  argument  is  not  well  founded  upon 
the  true  construction  of  the  Act  of  1832.  The  second  para- 
graph of  the  second  section  of  that  Act  appears  to  me  to  refer 
entirely  to  goods  composed  wholly,  or  in  part  of  wool.    It  lays 
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a  duty  "  On  all  milled  and  fulled  cloths  of  which  wool  shall  be 
tlie  only  material,  &;c.,  five  per  centum  ad  valorem^  on  worsted 
stuff  goods,  shawls,  and  other  manufactures  of  silk  and  worsted, 
ten  per  centum  ad  vahremy  on  woollen  yam  four  cts.  pr.  lb. 
and  fifty  per  centum  ad  va/orem,  on  worsted,  twenty  per  centum 
ad  valorem,  on  mitts,  gloves,  bindings,  blankets,  hosiery,  and 
carpets  and  carpeting,  twenty-five  per  centum,  (with  certain 
exceptions,  not  necessary  to  be  named),  on  flannels,  bookings 
and  baizes,  sixteen  cents  the  square  yard,  and  upon  merino 
shawls  made  of  wool,  all  other  manufactures  of  wool,  or  of 
which  wool  is  a  component  part,  and  on  ready  made  clothing, 
fifty  per  centum  ad  valor  em. ^^  Now,  construing  this  clause 
according  to  the  ordinary  rules  of  interpretation  of  statutes  of 
this  sort,  it  seems  to  me  difficult  to  maintain,  that  any  other 
articles  were  within  the  scope  of  the  paragraph,  than  those, 
which  are  wholly  of  wool,  or  of  which  wool  is  a  component 
part.  Every  other  article,  except  mitts,  gloves,  and  bindings, 
would  certainly  fall  within  that  predicament.  Mitts,  gloves, 
and  bindings,  may  be  of  that  material ;  and  the  closing  words, 
**  all  other  manufactures  of  wool,  or  of  which  wool  is  a  ccxnpo- 
sent  part,"  affi)rd  a  very  strong  presumption,  that  this  must 
have  been  the  intent  of  the  legislature,  as  they  grammatically, 
as  well  as  logically,  mean  *^  other"  than  the  preceding  enumei^ 
ated  articles. 

One  of  the  best  settled  rules  of  interpretation  of  laws  of  this 
sort  is,  that  the  articles,  grouped  together,  are  to  be  deemed  to 
be  of  a  kindred  nature,  and  of  kindred  materials,  unless  there  is 
something  in  the  context,  which  repels  that  inference.  Noscitur 
a  sociiSf  is  a  well  founded  maxim,  applicable  to  revenue,  as  well 
as  to  penal  laws. 

But  the  fifteenth  paragraph  of  the  same  Act  still  more  fully 
demonstrates,  that  this  must  have  been  the  intent  of  the  legbla- 
ture.  That  paragraph  declares  the  duty  '^  On  all  manufactures 
of  silk,  or  of  which  silk  shall  be  the  component  part,  coming 
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from  beyond  the  Cape  of  Good  Hope,  ten  per  centum  ad 
9ahremi  and  on  all  other  manufactures  of  silk,  or  of  which  silk 
is  a  component  part,  fi^e  per  centum  ad  valorem^  except  sew- 
ing silk,  which  shall  be  forty  per  centum  ad  valorem"  Now, 
this  paragraph  plainly  in  its  terms  includes  all  manufactures  of 
silk,  except  sewing  silk.  Upon  what  ground,  then,  can  the 
Court  say,  that  all  manufactures  of  silk  are  not  to  be  deemed 
included  in  the  sense  of  that  statute,  when  they  fall  within  the 
terms  ?  Certainly  it  is  incumbent  upon  those,  who  insist  upon, 
any  exception,  to  establish,  that  it  unequivocally  exists.  It  is 
Bot  sufficient  tQ  show,  that  it  might  possibly  exist  inconsistently 
with  the  words.  It  must  be  shown  positively  to  exist.  If  the 
legislature  bad  intended  to  except  silk  gloves,  the  exception 
ought  to  have  been  found  in  the  paragraph.  "  Sewing  silk  "  is 
excepted ;  and  in  such  a  case  the  exception  of  one  thing  is 
equivalent  to  an  affirmation  of  the  exclusion  of  all  other  roanu- 
frctures  of  silk  in  the  same  paragraph.  Exceptio  prabai  regulam 
de  rebus  non  excepiu.  Besides ;  if  the  second  paragraph  is  to  be 
construed  as  including  silk  gloves,  under  the  denomination  of 
mitts  and  gloves,  it  becomes  repugnant  to  the  generality  of  the 
fifteenth  paragraph.  If,  on  the  other  hand,  it  he  construed  to 
apply  only  to  mitts  and  gloves,  of  which  wool  is  a  component 
part,  then  the  paragraphs  are  in  perfect  harmony  with  each 
other.  In  this  way,  all  the  language  used  has  its  fit  and  due 
application  and  meaning ;  and  it  is  certainly  the  duty  of  courts 
of  justice  to  give  such  an  interpretation  to  every  statute,  as,  if 
possible,  will  make  all  its  provisions  cpnsistent  with  each  other. 
I  may  add  in  this  connection,  that  laws  imposing  duties  are 
never  construed  beyond  the  natural  import  of  the  language ;  and 
duties  are  never  imposed  upon  the  citizens  upon  doubtful  inter- 
pretations ;  for  every  duty  imposes  a  burthen  on  the  public  at 
large,  and  is  construed  strictly,  and  must  be  made  out  in  a  clear 
«nd  detenninate  manner  from  the  language  of  the  statute. 
But  even  supposing,  that  the  Act  of  1832  would  admit  of 
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the  iDterpretatioD  coDtended  for,  so  as  to  include  silk  gloves 
under  the  denominatioa  of  *' mitts  and  gloves"  in  the  second 
paragraph,  still  it  would  by  no  means  follow,  that  the  Act 
would  not  be  repealed  by  the  Act  of  1833.  The  fourth  sec- 
tion of  this  Act  declares,  that  '^  worsted  stuff  goods,  shawls  and 
other  manufactures  of  silk  and  worsted  *'  shall  be  free  of  duty ; 
thus  directly  repealing  the  duty  on  the  very  articles  contained 
m  the  second  paragraph  of  the  second  section  of  the  Act  of 
1832,  above  cited.  Then  follow  the  words  "  manufactures  of 
silk  or  of  which  silk  shall  be  the  component  material  of  chief 
value  firom  this  side  of  the  Cape  of  Good  Hope,  except  sewing 
silk,"  which  are  also  declared  free  of  duty.  Now,  th2se  words 
plainly,  in  their  natural  and  obvious  meaning,  repeal  all  duties 
on  manufactures  of  silk  except  sewing  silk.  How,  then,  can 
the  Court  say,  that  other  exceptions  shall  be  engrafted  on  the 
words  of  the  Act  ?  If  silk  gloves  are  still  to  pay  duty,  what 
manufactures  of  silk  are  not  to  pay  a  duty  ?  No  exception  is 
made  by  the  legislature,  but  of  sewing  silk.  What  ground  is 
there  for  the  Court  to  create  other  exceptions  ?  How  can  the 
Court  say,  that  it  was  not  the  policy  of  the  legislature  to  repeal 
the  duty  on  silk  gloves,  as  well  as  on  other  manufactures  of  silk? 
The  Act  makes  no  such  exceptions,  and  implies  none.  I  pro- 
fess myself  utterly  unable  to  comprehend,  what  authority  the 
Court  have  to  insert  a  positive  exception  into  the  language  of 
the  Act,  not  necessary  to  its  sense,  or  to  its  declarations. 

My  judgment  is  that  "  silk  gloves  "  are,  by  the  Act  of  1833, 
free  of  duty,  and,  consequently,  that  the  plaintiffs  are  entitled  to 
recover  back  the  duties  paid  by  them. 

I  wish  only  to  add,  that  this  action,  being  between  citizens  of 
the  same  state,  would  not  have  been  within  the  jurisdiction  of  thb 
Court  from  the  character  of  the  parties.  It  is,  however, brought 
within  the  jurisdiction  of  the  Court  in  virtue  of  the  second  sec- 
tion of  the  Act  of  the  second  of  March,  1833,  chapter  56| 
which  extends  the  jurisdiction  of  the  Circuit  Courts  of  the 
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United  States  '*  to  all  cases  in  law  and  equity  arising  under  tbe 
revenue  laws,  for  which  other  provisions  are  not  already  made  by 
law."  I  have  not  thought  it  necessary,  therefore,  to  examine 
into  the  form  of  the  declaration,  because  the  statement  of  facts, 
agreed  to  by  the  parties,  clearly  brings  the  case  within  the 
statute.  * 


John  Peters  and  Anotheb 

V. 

The  Warren  Insurance  Compant. 

Where  a  eolUnon  between  two  abipi  accidentally  took  place  within  the  do- 
miniona  of  a  foreign  power,  and  by  the  laws  of  that  foreign  power^  all  dam- 
ages occasioned  thereby  were  to  be  borne  equally  by  the  two  Tessels ;  Heldf 
that  such  a  collision  was  a  peril  of  the  seas,  within  the  meaning  of  the  com- 
mon policy  of  insurance ;  and  that  the  underwriters  were  liable,  not  onlj 
for  the  direct  damage  done  to  the  ship  insured  by  them,  but  also  for  the 
charge  apportioned  on  such  ship  as  her  contributory  share  towards  the 
common  loss,  not  as  a  general  average,  but  as  properly  a  part  of  the  partial 
loss  occasioned  by  the  collision. 

Such  a  ehaige  is  a  part  of  the  loss  within  the  maxim,  Cau9€  prezima,  non  remo- 
ta,  spuUOur,  General  average  can  be  only,  where  there  is  some  voluntaiy 
sacrifice  or  voluntary  expense  incurred  for  the  common  benefit. 

Hie  maxim,  Causa  proixm^  anon  remota^  spectatUTf  is  not  of  universal  applica- 
tion in  the  law ;  and  does  not  exclude  incidental  losses,  flowing  as  a  legal 
or  natural  consequence  from  the  direct  injury  or  loss  to  the  thing  insured. 

Semble,  that  a  loss  by  an  accidental  collision  of  two  vessels,  without  fault  on 
either  side,  is  not  a  case  of  general  average  according  to  our  law;  but  of 
particular  average. 

The  Mntenoe  of  a  foreign  court,  of  competent  jurisdiction,  acting  in  rem,  is 
conoliifliTe  in  respect  to  the  matter,  on  which  it  directly  decides. 

1  HIS  was  a  case  on  a  policy  of  insurance,  dated  the  first  day 
of  April,  1836,  wberd>y  the  defendants  insured  tbe  plaintiffi,  for 
whom  it  QUiy  concern,  payable  to  them,  eight  thotvand  dollaiB 
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oo  the  ship  Paragon,  for  the  term  of  one  year,  commencing  the 
risk  on  the  15th  day  of  March,  1836,  at  noon,  at  a  premium  of 
five  per  cent.  The  declaration  alleged  a  loss  by  collision  with 
another  vessel,  without  any  fault  of  the  master  or  crew  of  the 
Paragon  ;  and  also  insisted  on  a  general  average  and  contribu- 
tion. 

At  the  trial,  the  parties  agreed  to  a  statement  of  facts,  as 
follows : 

'^  The  plaintifi  are  owners  of  the  ship  Paragon,  insured  by 
the  defendants  in  part. 

"  On  the  10th  of  November,  1836,  said  vessel  sailed  from 
Hamburg  in  ballast,  for  Gottenburg,  to  procure  a  cargo  of  iron, 
for  the  United  States. 

^'  Whilst  proceeding  down  the  Elbe,  with  a  pilot  on  board, 
she  came  in  contact  with  a  galiot,  called  the  Franc  Anna,  and 
sunk  her.  The  Paragon  lost  her  bowsprit,  jib-boom,  and  an- 
chor, and  sustained  other  damages,  which  obliged  her  to  go  into 
Cuxhaven,  a  port  at  the  mouth  of  the  Elbe,  and  subject  to  the 
jurisdiction  of  Hamburg,  for  repairs. 

^'  Whilst  lying  there,  the  captain  of  the  galiot  libelled  the 
Paragon  in  the  Marine  Court ;  alleging,  that  the  loss  of  the  ves- 
sel was  caused  by  the  carelessness  or  fault  of  those  on  board  the 
Paragon.  The  ship  was  arrested,  but  subsequently  released  on 
security  being  given  by  the  agents  of  the  owners  to  respond  to 
such  damages,  as  should  be  awarded  by  the  Court. 

"  The  captain  of  the  Paragon,  in  his  answer,  denied  the 
charges  of  carelessness  or  fault  on  the  part  of  those  on  board  of 
his  ship ;  and  the  Court,  after  hearing  the  parties  and  their 
proofs,  decided,  that  the  collision  was  not  the  result  of  fault  or 
carelessness  on  either  side ;  and  that,  therefore,  according  to 
article  first,  title  eight,  of  the  marine  law  of  Hamburg,  the  loss 
was  a  general  average  loss,  and  to  be  borne  equally  by  each 
party.  That  is,  the  Paragon  was  to  bear  one  half  of  the  ex- 
pense of  her  own  repairs,  and  to  pay  one  half  of  the  value  of 
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the  galiot ;  and  the  galiot  was  to  bear  the  loss  of  one  half  of  her 
own  value,  and  to  pay  one  half  of  the  expense  of  the  repairs  of 
the  Paragon.  In  conformity  with  this  decision,  a  general  aver- 
age statement  was  drawn  up  by  Mr.  Oldermann,  the  Despa- 
cbeur  of  Hamburg,  an  officer  appointed  by  law,  and  by  whom 
alone  such  statements  can  be  prepared. 

'^In  thb  statement  are  charged,  first,  the  expenses  of  repair- 
ing the  Paragon,  after  making  the  deduction  of  one  third,  new 
for  old — saving  one  of  her  anchors  and  chains,  which  was  lost  « 
at  the  time  of  the  collision ;  wages  and  provisions  of  the  cap- 
tain and  crew  during  the  detention,  and  the  expenses  of  sur- 
veys, protest,  defending  the  suit,  &c.,  amounting  in  all  to  about 
eight  hundred  dollars ;  and  one  half  of  which  is  charged  to  the 
Paragon,  and  one  half  to  the  galiot. 

*^  Secondly ;  are  charged  the  value  of  the  galiot,  as  by  ap- 
praisal, under  an  order  of  Court ;  of  her  freight  and  cargo  ;  the 
expenses  of  surveys,  protest,  prosecuting  the  suit,  &c. — amount- 
ing, in  all,  to  about  six  thousand  dollars ;  one  half  of  which  is 
to  be  charged  to  the  Paragon." 

The  statement  concludes  thus;  '^  Which,  according  to  the 
before-mentioned  ordinance,  relating  to  insurance  and  average, 
is  to  be  borne  by  ship,  cargo,  and  freight,  as  general  average. 

<<  <  The  ship  Paragon  has  to  claim  from  the  Franc 
Anna  for  half  the  damages,  say       ....    $400 

'^ '  And  the  Franc  Anna  from  the  Paragon,  one 
half  the  damages,  say     •        .        .        .    '     .         .    3000 

"  '  So  that  the  Paragon  must  pay        .        .        .    2600.' 
Which  amount  the  Tribunal  of  Commerce  decreed  should  be 
paid  instanter. 

^*  The  owners  of  the  Paragon  having  no  funds  in  Hamburg, 
the  captain  was  obliged  to  raise  the  money  on  bottomry. 

^^  There  being  no  cargo  on  board  of  the  Paragon,  and  no 
freight  earned,  the  ship  had  to  bear  the  whole  of  the  general 
average  loss." 
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The  cause  was  argued  by  F.  C.  Loving^  for  the  plaintifi  ; 
aod  hj  Parsom  for  the  defendants. 

Stort  J.  There  is  no  doubt,  in  this  case,  that  the  actual 
injury  sustained  by  the  Paragon  is  a  loss,  for  which  the  under- 
writers would  be  liable,  if  it  amounted  to  five  per  cent.  There 
is  as  little  doubt,  as  the  Paragon  was  obliged  to  go  into  the  port 
of  Cuxhaven  for  repairs,  that,  according  to  the  established 
principles  of  our  law,  differing  on  this  point  from  that  of  Eng- 
land, the  wages  and  provisions  of  the  crew  during  the  detention 
for  the  repairs  is  a  general  average.  The  only  real  question  in 
controversy  between  the  parties  is,  whether  the  underwriters 
are  in  this  case  liable  for  the  sum  decreed  by  the  tribunal  at 
Hamburg,  to  be  paid  by  the  Paragon,  as  her  contributory  share 
of  the  loss  occasioned  by  the  collision,  either  as  a  general  aver- 
age, or  as  a  direct  consequence  of  the  collision,  and  a  loss  occa- 
sioned thereby.  Some  things  are  now  well  settled,  which  were 
formeriy  subject  to  some  controversy  among  jurists.  In  the 
first  place,  the  sentence  or  decree  of  the  Marine  Tribunal  of 
Hamburg  being  a  court  of  competent  jurisdiction  in  the  prem- 
ises, must  be  taken  to  be  conclusive,  as  to  the  cause  and  amount 
of  the  loss,  and  of  the  contribution  to  be  made  by  the  parties. 
The  collision  happened  within  the  territorial  jurisdiction  of 
Hamburg,  and  therefore  the  case  was  one  within  the  compe- 
tency of  its  judicial  tribunals,  and  to  be  rightfully  governed  by 
its  laws.  However  true  it  may  be,  that  the  city  of  Hamburg 
has  no  authority  to  prescribe  to  the  rest  of  the  worid,  what  shall 
be  deemed,  in  the  maritime  law,  a  general  average  ;  yet  it  can- 
not well  be  doubted,  that  it  has  full  authority  to  make  laws  on 
the  subject  of  collisions  within  its  own  territorial  domains,  which 
shall  be  obligatory  on  all  vessels,  which  choose  to  come  within 
those  domains.  The  Ordinance  of  Hamburg  (Tit.  viii.  art.  1 
and  2)  has  prescribed  the  rules  on  this  subject ;  and  has  declar- 
ed, that  in  cases  of  collision  of  vessels,  occurring  accidentally. 
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tbe  damage  shall  be  apportioned  upon  both  the  vessels,  their 
freights  and  cargoes,  as  in  other  cases  of  general  average,  (com- 
munen  avarien)  and  shall  be  borne  one  half  by  each  vessel.^ 
The  sentence  of  the  Marine  Court  of  Hamburg  has  decided,  that 
tbe  collision  in  the  present  case  was  accidental,  and  not  by  the 
fault  of  either  party  ;  and  has  apportioned  the  damage  accord- 
ingly between  the  two  vessels.  And  that  sentence  I  take  to  be 
conclusive  in  both  respects,  upon  the  general  principle  now  uni- 
versally established,  that  the  sentence  of  a  foreign  court  of  com- 
petent jurisdiction,  acting  in  rem^  is  conclusive  in  respect  to  the 
matters,  on  which  it  directly  decides.  The  original  proceeding 
was  here  in  rem,  and  precisely  the  same  as  our  own  Courts  of 
Admiralty  would  have  exercised  in  rem,  in  a  case  of  collision 
within  our  own  jurisdiction. 

In  the  next  place,  it  is  now  well  settled,  that  when  a  case  of 
general  average  occurs,  if  it  is  settled  in  the  foreign  port  of  des- 
tination, or  in  any  other  foreign  port,  where  it  rightfully  ought 
to  be  settled,  the  adjustment  there  made  will  be  conclusive  as  to 
the  items,  as  well  as  the  apportionment  thereof  upon  the  vari- 
ous interests,  although  it  may  be  different  from  what  our  own 
law  would  have  made,  in  case  the  adjustment  had  been  made 
on  a  like  collision  in  our  own  ports.  The  cases,  cited  at  the 
bar  on  this  point,  are  entirely  satisfactory  and  conclusive.' 

But  the  question  still  remains,  whether,  in  the  sense  of  the 
general  maritime  law,  or,  at  all  events,  in  the  sense  of  our  law, 
tbe  present  is  a  case  of  general  average,  to  which  the  doctrine 


*  See  Benecke  and  Stevens  on  Average,  by  Phillips,  146, 367, 383. 

*  See  especially  Sinumds  v.  WkUe^  3  Barn.  &  Cress.  R.  805 ;  Dalglish 
V.  Davidsofiy  5  Dowl.  &  Ryl.  R.  6 ;  Loring  v.  Aepfufu  Insurance  Co.  20 
Pick.  R.  411 ;  Thornton  v.  U.  S.  Insurance  Co.  3  Fairf.  R.  153;  l^rong 
V.  Fireman^s  insurance  Co.  11  John.  R.  322;  D^km  v.  Ocean  Luuranee 
Co.  5  Cowen  R.  63  ;  3  Kent  Comm.  Lect.  47,  p.  244  $  3  Phillips  on  Insu- 
rance, p.  255, 260,  Ist  edit.  Id.  p.  140, 141, 2d  edit.  1840. 
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b  properly  applicable,  so  far  as  to  make  the  uoderwriters  liable 
therefor.  It  certainly  cannot  be  considered  as  strictly  felling 
under  the  ordinary  definition  of  general  average,  where  a  sacri- 
fice is  voluntarily  made  for  the  benefit  of  all  concerned ;  such  as 
b  cases  of  jettison,  and  ransom,  and  expenses  by  capture.  By 
the  law  of  England  it  seems  clear,  that  a  loss  of  this  sort,  that 
is,  by  an  accidental  collision,  without  fault  on  either  side,  is  a 
particular  avarage,  to  be  borne  by  the  injured  parties  themselves ; 
and  it  is  not  the  subject  of  apportionment,  or  contribution,  or  of 
general  average  in  any  form.  Lord  Stowell  so  lays  down  the 
doctrine  in  the  case  of  The  Woodrop  Sims,  (2  Dodson  R.  85), 
and  so  does  Lord  Tenterden,  in  his  work  on  Shipping,  (p.  3, 
ch.  8,  s.  12.)  In  this  respect  the  law  of  England  follows  the 
Roman  law.  Si  navis  tua,  impacta  in  meam  scapham,  daamum 
mihi  dedity  qtUBsiium  esty  gutB  aciio  tnihi  competeret  7  Ei  ait 
Procuhuy  ii  in  patestate  nautarumjiiity  nt  id  acddertty  et  culpa 
etniim  factum  sity  lege  AquUiay  cum  nautis  agendum*^  Sed  ci 
tania  vis  navi  facta  eity  qua  temper ari  nonpotuit;  nullam  in 
dominum  dandam  actionem.  But  in  many,  if  not  in  most,  of  the 
maritime  nations  of  continental  Europe,  the  rule  prevails,  that 
the  damage  shall  be  equally  apportioned  between  the  vesseb. 
A  summary  of  many  of  the  Ordinances  will  be  found  in  Joco^ 
sen^g  Sea  Lawsy  (B.  4,  ch.  1,  p.  324,  342) ;  in  Emerigon  on 
Imuranccy  (1  Emerig.  ch.  12,  s.  14) ;  in  VaKn^s  Commcnta- 
riesy  (2  Valin,  lib.  3,  tit.  7,  art.  10)  ;  in  Abbott  on  Shippingy 
(pt.  3,  ch.  8,  s.  12) ;  and  in  BeWi  Com$nentarie$9  (1  Bell 
Comm.  s.  518  to  s.  520,  p.  489,  490,  4th  edit.)  In  the  Ordi- 
nance of  Lewis  14th,  in  1681,  it  is  expressly  declared,  that,  in 
cases  of  collision  of  ships,  the  damage  shall  be  equally  borne  by 
the  ships,  which  have  done  it,  and  suffered  it,  whether  on  the 
voyage,  or  in  the  roads,  or  in  port.     Valin  speaks  of  it,  indeed. 


'  Dig.  Lib.  9,  lit  3,  ).  29,  s.  2. 
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as  a  common  average  between  the  two  vessels ;  (Le  d&mmage 
cautepar  Fabordage  est  juge  avarie  commune  pour  h$  devix  ntp* 
virts) ;  but  I  do  not  know,  that  be  is  to  be  interpreted  to  mean 
a  genera]  average  in  the  sense  of  the  maritime  law,  as  his  words 
rather  refer  to  an  apportionment  of  the  damage.  If  I  were  com- 
pelled to  decide  this  question  by  the  lights,  which  are  now  be- 
fore me,  I  must  confess,  that  tlie  inclination  of  mj  opinion 
would  be,  that  it  is  not  a  case  of  general  average  according  to  our 
law,  but  that  it  is  a  case  merely  of  particular  average.  Emeri- 
gon  considers  all  losses  by  collision  to  be  merely  a  simple  av- 
erage/ 

The  real  question,  however,  upon  which  this  case  turns,  is, 
whether  the  underwriters  are  liable  for  this  apportionment  or 
eootribution  of  the  Paragon  towards  the  common  damage.  Now, 
that  collision  of  ships  by  accident  is  a  peril  of  the  sea,  and  that 
underwriters  are  liable  for  the  direct  injury  to  the  ship  insured, 
wbicb  is  occasioned  thereby,  admits  of  no  doubt.  The  point  of 
difficulty  is,  whether  the  amount  of  the  damage  apportioned  on 
the  Paragon  is  a  direct  injury,  occasioned  by  the  collision.  If 
it  can  and  ought  to  be  so  treated,  then  the  underwriters  are  li- 
able for  the  loss.  If,  on  the  other  hand,  it  is  to  be  considered 
as  a  mere  consequential  injury,  then  the  maxim,  Catisa  proximsy 
mm  remota,  tpedaiury  applies,  and  the  underwriters  are  exon- 
erated. This  question  has  not,  to  my  knowledge,  ever  before 
ooroe  under  the  consideration  of  the  American  courts.  It  has, 
however,  been  recently  decided  in  England,  in  a  case,  to  which 
I  shall  presently  refer. 

But  let  us  see,  how  it  stands  in  the  foreign  maritime  law  ; 
and  in  the  opinion  of  eminent  continental  jurists.  The  French 
Ordinance  of  1681,  (Liv.  3,  tit.  6,  art.  26),  among  other  things 


'  Dig.  Lib.  9,  tit.  3, 1.  29,  s.  4,  1  Emerig.  Assur.  cb.  12,  s.  14,  n.  1,  n. 
4,  p.  409,  p.  414,  edit  1827.  See,  also,  1  BelPs  Comm.  s.  520,  p.  492, 
4th  edit. 
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expressly  declares^  that  the  insurers  shall  bear  all  losses  aod 
damages  occasioned  by  collision  (abordage).  Potbier  holds, 
that,  under  this  clause,  the  underwriters  are  liable  for  all  losses 
occasioned  by  accident,  without  the  fault  of  the  injured  party/ 
Emerigon  holds  the  same  doctrine.*  And  no  doubt  seems  to 
have  been  entertained  by  either  of  them,  that  the  loss,  for 
which  the  insurers  were  liable,  included  the  damages  apportioned 
upon  the  vessel,  arising  from  the  collision,  whether  done  direcdy 
to  itself,  or  to  the  other  vessel.  Emerigon  expressly  says: 
'^In  the  case  of  a  rustic  judgment,  (judido  n^^^tco^,  where  the 
damage  is  divided  between  the  two  vessels,  I  believe,  that  the 
insurers  are  liable  for  the  part,  which  belongs  to  the  ship  in- 
sured by  them." '  In  the  modern  Code  of  commerce  of  France, 
(art.  50),  the  insurer  is  declared  liable  for  all  losses  and  dam- 
ages, which  may  happen  from  fortuitous  collision,  (abardage 
foriuit),*  In  another  article,  (art.  407),  it  is  declared  :  "  In 
case  of  collision,  if  the  occurrence  was  purely  accidental,  the 
damage  is  borne  without  remedy  by  the  suffering  vessel.  If  the 
collision  proceeded  from  the  fault  of  one  of  the  masters,  the 
damage  is  paid  by  the  one,  who  occasioned  it.  If  there  be  a 
doubt,  which  of  the  two  vessels  were  in  fault,  the  damage  is  to 
be  repaired  at  their  common  expense,  in  equal  portions  between 
them." '  This  last  case  has  given  rise  to  a  doubt  among  the 
French  jurists,  whether,  as  the  Code  is  silent  as  to  the  liability 
of  the  insurers,  except  in  cases  of  fortuitous  collision,  the  in- 
surers are  now  liable  for  the  damages  apportioned,  when  there 
is  a  doubt,  as  to  which  vessel  is  in  fault.    Boulay  Paty  and  Es- 


•  Pothier  Des  Assur.  n.  50. 

•  1  Emerig.  ch.  12, 8.  14. 

'  1  Emerig.  Assur.  ch.  12,  b.  14,  subjmem^  p.  417,  edit  by  Boulay 
Paty,  1827. 
4  Code  Comm.  Liv.  2,  tit.  10,  s.  2,  art.  350. 

•  Id.  art.  407. 
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trangin  both  hold,  that,  under  such  circumstances,  the  loss  is  to 
be  treated  as  a  fortuitous  collision,  and  the  damages  are  to  be 
paid  by  the  insurers.'  Now,  it  is  not  necessary  to  settle, 
whether  these  learned  jurists  are  right  or  not  in  their  interpreta- 
tions of  the  modem  'French  Code.  What  I  desire  to  state  is, 
that  they  perfectly  concur  in  the  opinions  of  Pothier  and  Emer- 
igon,  and  hold,  that  the  damage  to  the  ship  insured  not  only  is 
to  be  paid  by  the  insurers,  but  that  the  damages  assessed  upon 
the  ship  are  to  be  paid,  whether  she  be  the  injured  ship  or  not. 
And  certainly  it  must  be  admitted,  that  there  is  no  hardship 
upon  the  insurers  in  adopting  such  a  rule ;  for  it  may  as  often 
work  in  their  favor  as  against  them  ;  since,  if  the  ship  insured 
be  the  most  injured,  they  will  have  the  full  benefit  of  the  rule. 

But  there  is  a  late  case  in  England  directly  on  the  point.  It 
is  De  Vaux  v.  Salvador,  (4  Adolphus  and  Ellis  R.  420.)  That 
case,  in  many  respects,  resembles  the  present.  The  facts  were, 
that  the  ship,  insured  by  the  policy,  on  which  the  action  was 
brought,  canae  in  collision  with  a  steam  vessel,  in  the  river 
Hoogly,  in  Bengal,  by  which  each  was  injured  ;  but  the  steamer 
most.  The  owner  of  the  steamer  threatened  to  proceed  in  the 
Court  of  Admiralty,  at  Calcutta,  against  the  vessel  insured ;  and 
the  claim  was  referred  to  an  arbitration ;  and  it  was  awarded, 
that  each  ship  should  bear  half  the  joint  expenses  of  the  two. 
The  ship  insured  was  detained  at  Calcutta  for  some  time  to  re- 
pair the  damages  sustained  by  the  collision.  The  insured 
claimed  from  the  underwriters  the  amount  of  the  wages  and 
provisions  expended  during  the  detention  to  repair,  as  a  general 
average ;  and  also  the  sum  paid  to  the  steamer  by  the  ship  in- 
sured.   Lord  Denman,  at  the  trial,  rejected  both  items,  holding 


*  See  1  Emerigon  Assur.  cb.  13,  s.  14,  p.  416  and  417.  Note  by  Bou- 
lay  Paty,  edit.  1827,  4  Boulay  Paty,  Cours  de  Droit  Comm.  14  to  16. 
Pothier,  Avar,  par  EatraDgio,  note  50,  p.  72, 15,  p.  76,  Marwillea  edit. 
1810. 
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the  underwritera  not  liable  therefor ;  and  upon  a  motion  for  % 
new  trial,  his  opmion  was  supported  by  the  Court  of  Kipg'9 
Bench.  His  Lordship,  iu  delivering  the  opinion  of  the  Court, 
first  stated,  that  the  wages  and  provision3  in  such  a  case  wera 
pot  a  general  average  by  the  law  of  England,  (in  which  respect 
it  differs  from  our  law)  ;  and  then  he  proceeded  to  say :  '<  The 
second  point  appears  to  be  entirely  new,  which  circumstance  is 
not  so  strong  an  argument  against  it  as  against  the  former  claim, 
because  the  event  is  likely  to  have  been  of  much  less  frequent 
occurrence."  And  then,  after  referring  to  the  case  of  Fletcher 
v.  Poole,  and  the  maxim,  on  which  he  thought  the  case  must 
rest,  Injure,  non  remota  causa,  sedproxifna  spectatuvy  he  ad- 
ded :  <'  Such  must  be  understood  to  be  the  mutual  intentions  of 
the  parties  to  such  contracts.  Then  how  stands  the  fact  ?  The 
ship  insured  is  driven  against  another  by  stress  of  weather. 
The  injury  she  sustains  is  admitted  to  be  direct,  and  the  insurers 
are  liable  for  it.  But  the  collision  causes  the  ship  insured  to 
do  some  damage  to  the  other  vessel.  And  whenever  this  effisct 
is  produced,  both  vessels  being  in  fault,  a  positive  rule  of  the 
Court  of  Admiralty  requires  the  damage  done  to  both  ships  to 
be  added  together,  and  the  combined  amount  to  be  equally 
divided  between  the  owners  of  the  two«  It  turns  out,  that  the 
ship  insured  had  done  more  damage  than  she  baa  received,  and 
is  obliged  to  pay  the  owners  of  the  other  ship  to  some  amount, 
under  the  rule  of  the  Court  of  Admiralty.  But  this  is  oeitber 
a  necessary  nor  a  proximate  effect  of  the  perils  of  the  aea.  It 
grows  out  of  the  arbitrary  provision  in  the  law  of  nations,  from 
views  of  general  expediency,  not  as  dictated  by  natural  justice, 
nor  possibly  as  consistent  with  it ;  and  can  no  more  be  charged 
on  the  underwriters,  than  a  penalty,  incurred  by  contravention 
of  the  revenue  laws  of  any  particular  state,  which  was  rendered 
inevitable  by  the  perils  insured  against.'' 

This  is  the  whole  of  his  Lordship's  judgment ;  and  I  have 
cited  it  at  large,  from  a  desire  to  present  the  argument  ia  tha 
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very  words,  in  which  it  was  pronouDced,  so  that  there  should 
be  DO  daoger  of  its  true  force  being  misrepresented  or  misunder- 
stood. NoW|  I  own,  that  it  is  not  quite  satbfactory  to  vaj  mind. 
I  admit)  in  the  fullest  manner,  the  force  and  propriety  of  the 
maxim,  in  cases  of  insurance,  (for  there  are  many  other  cases  of 
contract,  to  which  it  does  not  apply*)  Causa  proximo,  non  remota^ 
speeiaiur^  in  ascertaining,  whether  there  is  a  loss  within  the 
policy.  My  difficulty  is  in  admitting,  that  the  case  before  the 
court  was  within  the  troe  scope  of  the  maxim.  It  seems  to 
tne,  that  there  is  an  over^refinement  in  this  attempt  to  apply  the 
maxim ;  and  I  cannot  but  think,  that  there  is  much  danger,  too, 
in  ao  applying  it  to  mercantile  transactions.  Suppose  the  case 
of  a  capture  of  a  neutral  vessel,  and  she  should  be  carried  in 
for  adjudication,  and  acquitted  upon  payment  of  costs  and  ex*- 
penses  to  the  captors ;  would  not  the  insurers  be  liable  for  these 
coats  and  expenses  ?  There  is  no  doubt,  that  they  would,  if  the 
capture  was  one  of  the  perils  insured  against ;  and  yet  it  might 
be  said,  and  truly  said,  that  the  capture  was  not  the  necessary 
or  immediate  cause  of  these  costs  and  expenses.  They  were 
the  act  of  the  court,  founded  upon  an  arbitrary  rule,  or  an  exer*- 
dse  of  judicial  discration.  Suppose  the  case  of  the  insurance 
of  a  neutral  ship  against  capture  only,  and  after  a  capture,  she 
were  lost  by  a  peril  of  the  sea ;  would  not  the  case  be  a  total 
ioBS  by  capture,  notwithstanding  the  proximate  cause  was  a 
]ieril  of  the  sea  ?  Suppose  a  steam  ship  insured  against  all 
perils  bot  file ;  and  having  caught  fire,  the  fire  was  extinguished 
only  by  the  sinking  of  tbe  diip  at  sea ;  would  it  not  be  deemed 
a  loss  by  fire,  within  the  policy  ?  Suppose  a  vessel  is  ship^ 
wrecked  upon  a  barbarous  coast|  and  is  there  set  fire  to  by  the 


•A^i^M^^^^UM.^^ 


^  Suppose  a  fector  should  deposit  the  goods  of  his  principal  in  an  im- 
piit>per  place,  whei«  they  were  destroyed  by  an  accidental  fire,  he  would 
be  liable  Ibr  tiie  loss;  and  yet  tbe  fire  was  ibe  proximate  eaose  of  tbe 
loai. 
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natives,  and  thus  destroyed ;  to  what  cause  would  the  loss  be 
attributed,  to  the  perils  of  the  sea,  or  to  fire  ?  The  former  would 
be  a  peril  acting  directly  on  the  subject  matter,  iirom  which  the 
ship  was  not  delivered,  when  the  other  proximate  peril  was 
superinduced.'  Take  a  case  still  nearer  to  the  present,  of  a 
contribution  for  a  general  average,  or  salvage.  Neither  of  these 
losses  is  expressly  within  the  words  of  the  common  policy. 
Yet  the  underwriters  are  liable  therefor,  although  not  directly 
stated  among  the  enumerated  perils.  The  contribution  of  other 
interests  (such,  as  the  ship,  the  freight,  and  the  other  cargo) 
to  a  jettison,  occasioned  by  the  perils  of  the  sea,  cannot  be 
said  to  be  a  necessary  or  proximate  effect  of  these  perils. 
It  is  a  charge,  resulting  from  the  perils  insured  against,  and 
attaching  to  these  interests,  as  a  burthen,  by  reason  of  these 
perils.  But  then  the  contribution  is  the  result  of  a  rule 
of  the  maritime  law,  which  imposes  the  charge ;  and,  inde* 
pendently  of  that  rule,  there  b  no  necessary  or  natural  connect 
tion  between  the  perils,  which  induced  the  jettison,  and  the 
contribution  made  by  the  other  property.  In  a  metaphysical 
sense,  the  proximate  cause  of  the  contribution  is  the  rule  of  the 
maritime  law,  and  the  more  remote  cause  is  the  perils  of  the 
seas.  So,  in  cases  of  salvage.  The  expenses  and  'charges  of 
salvage,  in  cases  of  shipwreck  or  of  other  calamities  and  injuries 
to  the  ship  by  the  perils  of  the  seas,  have,  as  their  proximate 
cause,  the  labors  and  services  performed  by  the  salvors ;  and 
have  no  necessary  or  natural  connection  with  those  perils,  although 
they  are  properly  results  or  incidents,  which  may  be  subsequently 
attached  thereto. 

We  all  know,  that  when  a  ship  is  obliged  to  put  away  to  a 
port  of  oecessity  by  losses  or  injuries  in  a  storm^  which  consti- 
tute a  general  average,  the  wages  and  provisions  and  other 
expenses  of  the  crew,  to  and  at  the  port  of  necessity,  constitute 
a  part  of  the  general  average  ?    Why  ?    Not  because  tbey  are 


*  Hakn  T.  QnhM,  2  Bing.  R.  205. 
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the  proximate  effects  of  those  losses  or  injuries  ;  for  the  stdrin, 
which  occasioned  the  general  average,  has  ceased ;  but  because 
they  are  charges,  which  follow,  as  a  legal  result,.from  the  original 
perils^  When  the  thing  insured  becomes,  by  law,  directly 
chargeable  with  an  expense,  or  contribution,  or  loss,  in  conse- 
quence of  a  particular  peril,  the  law  treats  that  peril,  for  all 
practical  purposes,  as  the  proximate  cause  of  such  expense, 
contribution,  or  loss.  Pothier  lays  it  down,  as  in  his  opinion  a 
clear  result  of  the  contract  of  insurance,  that  the  underwriters 
are  bound  to  pay,  not  only  the  direct  loss  occasioned  by  a  peril 
insured  against,  but  all  the  expenses,  which  follow  as  a  conse- 
quence therefrom/  Estrangin  (a  very  excellent  commentator 
on  Pothier),  asserts,  that  there  is  not  thejslightest  ^oubt  on  the 
subject.  Uusage  et  la  hi  out  totifours  soumis  les  asmreurs  a 
supporter  les  fraisy  qui  sant  la  suite  d^une  fortune  de  merf 
cotnme  Us  pertes  directes  oocasioneis  par  revenement*  And 
this  is  the  unequivocal  opinion  of  Emerigon,  as  we  have  already 
seen.'  And  it  is  to  be  observed,  that  these  learned  foreiga 
jurists  found  themselves,  not  so  much  upon  any  peculiarities  of 
their  own  Ordinances,  as  vpon  general  principles,  applicable  to 
the  contract.  Their  reasoning  turns  upon  this  proposition,  that 
the  insurers  are  not  only  to  pay  the  loss  from  a  peril  insured 
against,  but  must  also  pay  the  expenses  and  charges  incident  to, 
and  flowing  from  the  direct  loss,  as  a  part  thereof.  Ces  frais 
extraordinaires  (says  Pothier)  sont^  pour  le  marchand,  qui  a 
fait  assurer,  wie  pertCy  qui  lui  est  causee  par  une  fortune  de 
mer.  I  confess,  that  I  have  always  hitherto  supposed  this  to  be 
also  the  doctrine  of  our  law.  Whatever  expense,  charge,  or 
contribution  flows  as  a  natural  or  a  legal  consequence  from  a  peril 


>  Pothier  D'Assur.  n.  49. 
'  Ibid.  E^rangin,  note. 

'  1  Emerig.  Assur.  ch.  12,  8. 14,  p.  414  to  417,  and  Boalay  Paty^t 
Comment,  edit.  18S7. 
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insured  against,  I  have  supposed  to  be  a  loss  within  the  policy, 
as  being,  within  the  meaning  of  the  maxim,  a  proximate  effect. 
I  am  aware  of  the  bearing  of  the  cases  of  Fletcher  v.  Pooky 
and  Eden  v.  Poohy  (2  Marsh.  Insur.  B.  1 ,  ch.  16,  s.  5,  p.  721), 
and  Robertson  v.  Ewer,  (I  T.  Rep.  127).  But  taking  the 
provisions  of  the  ship  to  be,  as  they  are  generally  valued,  as  a 
part  of  the  ship  and  her  outGt,  I  find  it  difficult  (as  indeed  Mr. 
Marshall  did),  to  reconcile  these  cases  with  Brough  v.  WhU- 
morej  (4  Term  R.  206)  ;  and,  if  I  were  obliged  to  follow  the 
rule  laid  down  in  one  or  the  other  of  these  decisions,  I  should 
follow  that  in  Brough  v.  Whitmore.  In  America,  it  has  not 
been  necessary  to  decide  the  point,  on  which  these  cases  turned, 
as  the  wages  and  provisions,  in  such  cases,  are  a  general  average. 

The  case  put  by  his  Lordship,  that  the  underwriters  would 
not  be  liable  for  a  penalty,  incurred  by  a  contravention  of  the 
revenue  laws  of  any  particular  state,  which  was  rendered  inevit- 
able by  perils  insured  against,  does  not  strike  me  with  the  same 
force,  as  it  did  his  Lordship,  unless  he  meant  a  penalty  in  per- 
sonaniy  and  not  a  forfeiture  operating  upon  the  thing  insured.  In 
this  latter  view,  I  should  say,  Nil  agit  exempluniy  litem  quod  lite 
resolvit.  Suppose  by  the  laws  of  a  country  shipwrecked  ves- 
sels were  declared  to  be  forfeited  to  the  government,  either 
directly,  or  as  a  consequence  of  the  utter  impossibility  of  com- 
plying with  the  revenue  laws,  arising  from  the  shipwreck,  it 
would,  as  I  think,  be  difficult  to  maintain,  if  the  perils  of  the 
seas  were  insured  against,  that  the  underwriters  would  not  be 
bound  to  pay  the  whole  loss,  and  not  merely  the  direct  injury 
done  by  the  shipwreck.  The  case  of  Hahn  v.  Corbetty  (2  Bing. 
R.  205),  appears  to  me  fully  to  support  this  opinion. 

The  difficulties,  which  met  the  court,  in  the  case  of  De  Vaux 
V.  Salvador y  and  were  not  overcome,  appear  to  me  to  be  these: 
First,  the  loss,  or  charge,  or  contribution,  (call  it  which  you 
may)  occasioned  by  the  collision,  was,  by  the  mere  operation  of 
laW;  a  direct,  positive,  and  proximate  loss,  or  charge,  or  contri- 


OCTOBER  TERM,  1838.  403 

Peters,  et  al.  v.  The  Warren  Insunmce  Company. 

button^  attached  to  the  ship,  eo  instanti,  that  the  collision  took 
place.  It  was^  in  no  just  sense,  a  remote  consequence  of  the 
coUision  ;  but  a  part  of  the  injury  done  to  the  Paragon  herself. 
Secondly,  it  was  not  a  mere  personal  charge,  but  a  charge  in 
rem.  The  Paragon  was  directly  liable  therefor ;  and  the  charge 
thus  attached  to  her,  constituted,  to  that  extent,  a  direct  diminu- 
tion of  her  value,  pro  tanto.  It  was,  debiium  in  prasenti,  solvcn" 
dum  in  future.  Suppose,  by  the  laws  of  Hamburg,  in  case  of 
a  fortuitous  collision,  both  vessels  had  (upon  a  principle  of  terri- 
torial policy),  been  declared  forfeited  to  the  government ;  and  the 
forfeiture  had  been  enforced  against  the  Paragon  ;  would  there 
not  have  been  a  total  loss  arising  from  the  collision  ?  Halm  v. 
Corbtii  certainly  goes  to  that  extent. 

In  every  way,  in  which  I  can  contemplate  the  case  of  De 
Vaux  v.  Salvador,  with  the  greatest  respect  and  deference  for 
the  learned  judges,  who  decided  it,  I  confess  myself  unable  to 
yield  to  its  authority.  It  is  confessedly  a  novel  application  of 
the  maxim.  In  jure'  nan  remota  causa  sed  proxima  speciaiur. 
Lord  Bacon  has  indeed  stated  the  reason  of  the  maxim  to  be, 
that  "  It  were  infinite  for  the  law  to  consider  the  causes  of 
causes,  and  their  impulsion,  one  of  another.  Therefore  it  con- 
tenteth  itself  with  the  immediate  cause,  and  judgeth  of  acts  by 
that,  without  looking  to  any  further  degree.''  But  that  great 
man,  conscious  of  the  difficulties  attendant  upon  metaphysical 
refinements  on  the  subject,  qualified  this  observation  with  ano- 
ther. "  Also,  you  may  not  confound  the  act  with  the  execu- 
tion of  the  act ;  nor  the  entire  act  with  the  last  part  of  the  con- 
summation  of  the  act."  And  of  this  he  puts  divers  examples, 
one  of  which  I  will  cite.  If  a  lease  for  years  be  made,  render- 
ing rent,  and  the  lessee  make  a  feofiTment  of  part,  and  the  lessor 
enter,  the  immediate  cause  is  from  the  law  in  respect  of  the  for- 
feiture, though  the  entry  be  the  act  of  the  party.  But  that  is 
but  the  pursuance  and  putting  in  execution  of  the  title,  which 
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the  law  givethy  aad  therefore  the  rent  or  coDdition  shall  be  ap- 
portioned." 

What  greatly  strengthens  my  doubts  is,  that  such  jurists  as 
Emerigon,  and  Boulay  Paty,  and  Pothier,  and  Valin,  and  Es- 
tranging treat  this  as  a  clear  case  of  liability  of  the  insurers,  un- 
der the  terms  of  the  policy,  not,  as  I  have  before  remarked, 
upon  any  peculiarity  of  the  French  law,  but  upon  the  general 
principles  of  the  maritime  law,  acting  on  the  contract  of  insur- 
ance. They  treat  the  whole  loss,  in  a  case  of  this  sort,  to  be  a 
loss  suffered  by  the  ship,  for  which  she  is  liable  by  a  proceed- 
ing in  rem,  and  to  that  extent  damnified  by  the  perils  insured 
against.  Suppose,  in  the  present  case,  proceedings  had  been 
instituted  in  rem  for  the  contribution  for  the  collision  (as  they 
might  well  have  been),  and  in  the  course  of  the  proceedings, 
the  Paragon  had  been  sold  to  satisfy  the  charge,  I  confess,  that 
I  am  unable  to  see,  how  the  insurers  could  escape  the  payment 
for  a  total  loss,  any  more  than  they  could  in  the  case  of  a  sale 
of  the  ship  to  pay  salvage,  arising  from  a  peril  insured  against. 

There  is  one  circumstance  in  the  case  before  the  Court,  in 
which  it  differs  from  that  of  De  Vaux  v.  Scdvador,  It  is,  that 
the  amount  or  contribution  was  fixed  by  a  judicial  decree 
against  the  ship,  not  directly,  indeed,  but  indirectly ;  for  a  stipu- 
lation was  given,  to  prevent  actual  proceedings  in  rem  against 
her.  But  I  do  not  know,  that  this  circumstance  ought  to  make 
any  difference  in  the  principle,  which  ought  to  goyern  us.  I 
certainly  attach  no  weight  to  it. 

Upon  the  whole,  my  judgment  is,  that  the  defendants  are 
liable  upon  this  policy  for  the  contributory  amount  paid  by  the 
Paragon  on  account  of  the  collision,  as  a  direct,  positive,  and 
proximate  effect  from  the  accident. 
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Henry  T.  Vernard,  Libellant,  v.  Sumner  Hudson. 

Where  goods  are  shipped  under  the  common  bill  of  lading,  it  is  presmned, 
that  they  axe  shipped  to  be  put  under  deck,  as  the  ordinary  mode  of  stow- 
ing cargo ;  unless  there  is  a  positive  agreement  to  the  contrary,  or  circum- 
stances from  which  this  may  be  inferred. 

Where  goods  were  shipped  under  the  common  bill  of  lading,  at  an  under-deck 
freight,  but  were  carried  on  deck,  and  finally  delivered  without  damage ; 
Held,  that  the  ship-owner  was  entitled  only  to  a  deck  freight. 

This  was  the  case  of  an  appeal  from  the  decree  of  the  District 
Court  of  Massachusetts,  rendered  in  a  suit  in  Admiralty,  brought 
to  recover  the  freight  due  on  a  bill  of  lading  of  thirty  hogsheads 
of  bacon,  shipped  on  board  of  the  schooner  RoUa,  belonging  to 
the  libellant,  at  New  Orleans,  in  April,  1838,  to  be  transported 
on  board  of  the  said  schooner  to  Boston,  and  there  to  be  deliv- 
ered (the  dangers  of  the  seas  only  excepted)  to  the  respondent, 
Sumner  Hudson,  or  to  his  assigns ;  he  or  they  paying  freight 
for  the  said  goods  eight  dollars  per  hogshead,  with  five  percent, 
primage  and  average  accustomed.  The  bill  of  lading  was  in 
the  common  form,  specifying  the  goods  to  be  "  thirty  hogsheads 
bacon,''  signed  by  the  master,  but  with  the  further  written 
statement,  ^'contents  unknown.''  The  schooner  arrived  at 
Boston,  and  there  delivered  to  the  consignee.  It  appeared  from 
the  evidence,  that  the  freight  to  be  paid  was  the  common 
under-deck  freight,  and  that  the  hogsheads  were  actually 
brought  on  deck— the  ordinary  freight  of  goods  so  brought  varies 
S-8ths  from  the  under-deck  freight.  The  defence  set  up  in  the 
answer  was  in  substance,  that  the  contract  was,  that  the  goods 
should  be  carried  under  deck ;  that  damage  had  occurred  to  the 
goods  by  reason  of  their  exposure  on  the  deck  on  the  passage ; 
that  one  hogshead  was  lost  or  stolen  on  the  passage ;  and  that 
on  the  remainder,  even  if  there  were  no  damage,  the  only 
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freight  which  could  become  due  and  payable,  would  be  the 
common  deck  freight ;  and  that  the  respondents,  at  the  time  of 
the  receipt  of  the  goods,  protested  against  the  conduct  of  the 
master  in  bringing  the  goods  on  deck,  and  gave  notice,  that  he 
should  hold  the  owners  responsible  for  damages.  Upon  the 
hearing  in  the  District  Court,  a  decree  was  entered  for  the  libel- 
lant  for  full  freight  and  primage,  amounting  to  $243  60,  de- 
ducting therefrom  the  loss  of  the  one  hogshead,  amounting  to 
$80,  and  also  the  damage  to  thirteen  hogsheads,  amounting  to 
$65,  and  costs.  From  this  decree  the  present  appeal  was 
taken. 

The  cause  was  argued  by  B.  Rand  for  the  libellant,  and  by 
B.  R.  Curtis  for  the  respondent. 

Story  J.  It  is  admitted,  on  all  sides,  that  the  libellant  is 
bound  to  pay  for  the  loss  of  the  one  hogshead.  That,  there- 
fore, does  not  enter  into  the  controversy  upon  the  present  ap- 
peal. The  questions  here  made  are,  first ;  whether  there  was 
any  contract  between  the  agent  of  the  respondent  (very  fitly- 
called  at  the  bar  the  libellee),  and  the  master  of  the  Rolla,  that 
the  goods  should  and  might  be  brought  on  deck;  secondly, 
whether  any  damage  occurred  from  their  being  carried  on  deck ; 
and,  thirdly,  to  what  freight  the  libellant  is  entitled,  whether  to 
the  under-deck  freight,  or  to  the  deck  freight  only,  if  there  has 
been  no  damage. 

As  to  the  first  point,  I  take  it  to  be  very  clear,  that  where 
goods  are  shipped  under  the  common  bill  of  lading,  it  is  presum- 
ed, that  they  are  shipped  to  be  put  under  deck,  as  the  ordinary 
mode  of  stowing  cargo.  This  presumption  may  be  rebutted  by 
showing  a  positive  agreement  between  the  parties,  that  the  goods 
are -to  be  carried  on  deck;  or  it  may  be  deduced  from  other 
circumstances,  such,  for  example,  as  the  goods  paying  the  deck 
freight  only.    The  admission  of  proof  to  this  effect  is  perfectly 
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coDsisteDt  ^vith  the  rules  of  law ;  for  it  neither  contradicts  nor 
varies  any  thing  contained  in  the  bill  of  lading  ;  but  it  simply  re- 
buts a  presumption  arising  from  the  ordinary  course  of  business. 
The  onus  probandi  is,  therefore,  on  the  libellant  to  establish 
such  an  agreement.  Now,  although  one  witness  has  sworn'  to 
such  an  agreement,  he  is  contradicted  directly  by  as  positive 
denials  on  the  part  of  the  agent,  who  shipped  the  goods  for  the 
libellee.  And  then,  again,  in  support  of  the  latter,  there  is  the 
clear  fact,  that  a  full  under-deck  freight  is  stipulated  for  in  the 
bill  of  lading,  a  fact  certainly  not  easily  reconcilable  with  the 
supposition,  that  they  were  to  be  carried  on  deck.  So  that  the 
preponderance  of  the  evidence  decidedly  is,  that  there  was  no 
such  agreement  to  carry  the  goods  on  deck.  If  it  had  exist- 
ed, one  of  two  things  ought  to  have  occurred,  either  that 
the  mere  deck  freight  should  have  been  payable ;  or  that 
there  should  have  been  some  written  memorandum  on  the  bill 
of  lading,  to  repel  the  inference  from  a  full  freight  being  stipu- 
lated for. 

As  to  the  question  of  damages,  my  opinion  is,  that  the  evi- 
dence is  not  clear  and  determinate,  that  there  has  been  any 
damage  by  carrying  the  goods  on  deck,  for  which  the  libellant 
is  answerable.  The  onus  probandi  is  on  the  libellee  to  estab- 
Itsb  the  damage ;  for  here  in  the  bill  of.  lading  the  words  are 
written,  *^  contents  unknown ;''  and  as  the  contents  were  not 
known,  no  presumption  can  arise  as  to  the  true  state  of  the 
goods  at  the  time  of  the  shipment.  How  can  the  master  be 
presumed  to  agree,  that  the  goods  are  shipped  in  good  order 
and  condition,  when  he  is  utterly  ignorant  what  they  are,  and 
what  is  their  nature,  and  what  is  the  state,  in  which  they  are  ?  It 
is  true,  that  the  bill  of  lading  states  that  the  contents  are  bacon ; 
but  the  master  does  not  admit  the  fact  to  be  so.  He  says  he 
knows  not  the  contents  of  the  hogsheads,  and  therefore  he  can 
speak  only  to  the  external  character  of  the  hogsheads,  which 
might  be  properly  fit  for  one  description  of  goods,  and  not  for 
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another.  The  evidence  shows  that  these  were  western  hams, 
which  came  from  Cincinnati  to  New  Orleans.  When  they  came, 
how  long  they  had  been  at  New  Orleans,  and  what  was  their  con- 
dition, when  shipped  at  New  Orleans  for  Boston,  are  facts  not 
proved  by  any  clear  and  determinate  evidence.  That  they 
were  in  very  good  order  when  shipped  at  Cincinnati  is  proved ; 
but  it  is  quite  consistent  with  this  fact,  that,  before  they  were 
put  on  board  of  the  RoUa,  they  may  have  suffered  all  the  dete- 
rioration and  leakage,  which  were  found  to  exist  at  Boston. 
Indeed,  the  evidence  of  the  persons  in  Boston,  who  received 
them  for  smoking  at  Boston,  is  that  they  were  in  as  good  condi- 
tion as  the  average  of  other  shipments  of  western  hams  coming 
to  Boston  by  the  way  of  New  Orleans.  What  I  put  the  case 
upon  in  respect  to  damage  is,  that  the  evidence  goes  no  further 
than  this,  that  there  might  have  been  a  probable  damage  from 
the  goods  being  brought  on  deck,  not  that  in  this  case  there 
positively  was  such  a  damage.  Now,  under  all  the  circum- 
stances, my  mind  is  left  in  great  doubt  on  the  point;  and 
such  a  doubt  alone  is  sufficient,  under  such  circumstances,  to 
repel  the  claim. 

As  to  the  other  point,  I  am  very  clear,  that  the  libellant  is 
entitled  to  no  more  than  the  deck  freight.  His  contract  was, 
that  he  would  carry  the  goods  under  deck  for  the  full  freight. 
He  has  not  performed  his  contract,  as  he  stipulated.  But  he 
seeks  to  recover  the  same  freight,  as  if  he  had  punctiliously  per- 
formed it.  His  argument  is,  the  hogsheads  arrived  safe,  and 
without  damage,  and  therefore  I  am  entitled  to  a  full  compensa- 
tion. By  carrying  the  goods  on  deck  I  took  upon  myself  the 
additional  responsibility  of  the  additional  chance  of  loss  to  the 
goods.  To  this  argument  the  true  answer  is,  that  by  so  doing 
he  has  violated  the  terms  of  his  contract.  He  has  thrown  addi-' 
tional  risks  on  the  shipper,  beyond  what  he  knew  or  intended. 
If  the  shipper  had  procured  insurance  on  the  goods,  it  would 
have  been  utterly  lost.     If  he  had  none,  he  is  compelled  to  stand 
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his  own  underwriter,  without  his  own  consent,  under  circum- 
stances, which  greatly  enhanced  the  perils  of  the  voyage.  He 
is  compelled  to  rely  on  the  responsibility  of  the  master  and 
owner  in  a  case  where  he  has  not  trusted  them ;  and  his  election 
to  seek  security  from  other  underwritei's  is  taken  away,  not 
only  without  his  knowledge,  but  against  his  positive  stipulation. 
At  the  common  law  we  all  know,  that  ordinarily  no  man  can 
recover  upon  a  contract,  who  by  his  own  default  has  not  per- 
formed its  stipulations ;  unless,  indeed,  the  other  party  waives 
his  rights.  In  the  Court  of  Admiralty,  which  in  this  respect 
acts  as  a  Court  of  Equity,  the  contract  is  not  so  rigidly  con- 
strued or  enforced.  The  compensation  is  apportioned^  accord- 
ing to  the  nature  and  extent  of  the  default  of  the  party.  I  think, 
I  am  not  only  warranted,  but  bound  by  the  doctrines  of  Courts 
of  Admiralty  on  this  point  to  say,  that  the  libellant  is  not  en- 
titled to  a  higher  compensation  than  the  ordinary  deck  freight 
of  five-eighths  of  the  full  freight.  This  is  dealing  out  to  him  a 
liberal  compensation  in  a  case,  in  which  there  has  been  a  gross 
departure  from  duty.  Sound  policy  dictates,  that  neither  the 
master  nor  the  owner  should  here  derive  any  advantage  from 
their  departure  from  duty  ;  and  that  they  should  not  be  tempted 
to  put  the  property  of  shippers  at  risk  beyond  the  contemplated 
arrangements,  by  becoming,  as  it  were,  insurers,  without  the 
consent  of  the  shippers. 

The  decree  must  be  reformed  accordingly ;  but  no  costs  are 
to  be  allowed  to  either  party  in  this  Court.  But  the  libellant 
is  to  have  the  costs  in  the  District  Court. 

VOL.  III.  52 
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TlBCOTHT    WiGGIN   V.   JoHN    DoRR. 

Wiggin  advanced  money  to  Barrett  and  Brown,  taking  as  collateral  wcuritj 
the  assignment  of  a  policy  of  insurance  for  $10,000|  underwritten  by  the 
American  Insurance  Company^  on  merchandise,  being  the  proceeds  of  the 
money  advanced.  The  ship  containing  the  merchandise  was  lost  at  sea. 
Barrett  and  Brown  also  obtained  from  the  American  Insurance  Company  a 
loan  of  $7000  on  a  bottomry  bond  pn  tlie  ship  Tim,  wherein  Dorr  was 
surety.  This  ship  performed  her  voyage  safely ;  but  Barrett  and  Brown 
had  in  the  meantime  failed.  The  American  Insurance  Company  took  pes- 
session  of  the  ship,  sold  her,  and  applied  the  proceeds,  so  far  as  they  went, 
to  the  payment  of  the  debt  of  $7000.  They  did  not  proceed,  against  the 
surety  Dorr,  for  the  balance ;  but,  on  his  promise  to  indemnify  them,  re- 
tained from  the  loss  on  the  policy  abovementioned  a  sum  sufficient  to  cover 
the  balance  (about  $3828,12).  He///,  thatWiggin  was  entitled  to  the  whole 
sum  of  $10,000  insured  by  the  American  Insurance  Company,  as  the  fnnd 
out  of  which  his  advances  were  to  be  paid,  without  deducting  any  claims  of 
the  company  against  Barrett  and  Brown )  that  his  money  was  lent  upon 
this  specific  security;  that  he  has  a  prior  and  superior  equity  over  the 
surety.  Dorr;  and  that  he  has  a  right  to  be  substituted  in  equity  to  the 
claim  of  the  company  on  the  bottomry  bond  against  Dorr,  to  the  extent  of 
the  sum  detained  by  them. 

The  election  of  a  creditor  to  retain  or  recover  a  debt  from  one  of  two  parties, 
or  out  of  one  of  two  funds,  no  matter  how  positive  may  be  his  right  to 
this  election,  cannot  vary  in  a  Court  of  Equity  their  rights  inter  sese. 

Whoever  has  bond  fide  acquired  a  specific  right  to  a  thing  belonging  to  a  debtor 
is  entitled  to  hold  it  against  all  persons,  who  cannot  shew  a  higher  equity. 

A  surety  is  entitled  to  the  protection  of  a  Court  of  Equity ;  also  sub  modo  to 
the  benefit  of  all  the  securities,  which  the  creditor  has. 

Bill  in  Equity.     The  facts  of  the  case  were  as  follows  ; 

On  the  5th  of  September,  1833,  Robert  Hooper,  jr.  of  Boston, 
as  agent  of  the  plaintiff,  who  is  a  resident  banker  in  London, 
entered  into  an  agreement  with  Messrs.  Barrett  and  Brown  of 
Boston,  whereby  Stephen  Jarvis,  of  tlie  brig  Tim,  was  authorized 
to  value  and  draw  bills  at  the  Brazils  upon  the  plaintiff,  not  ex- 
ceeding £3000  sterling,  at  sixty  days  sight,  for  account  of 
Messrs.  Barrett  and  Brown,  for  the  costs  of  shipments  to  be 
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made  for  tliem,  aod  put  on  board  the  said  brig  for  the  United 
States,  upon  condition  that  the  invoices  and  bills  of  lading  of 
the  shipments  should  be  forwarded  to  Hooper  at  Boston,  and 
consigned  to  bis  order.     The  brig  proceeded  on  her  voyage ; 
the  bills  were  drawn  on  the  plaintiff,  and  duly  paid ;  and  the 
shipments  (coflfee)  were  put  on  board,  and  were  consigned  to 
Hooper,  and  safely  arrived  at  Boston,  in  February,  1834,  the 
invoice  value  thereof  being  about  $17,165.     A  negotiation  was 
then  entered  into  between  Barrett  and  Brown,  and  Hooper,  for 
the  plaintiff,  and  Samuel  Putnam,  of  the  house  of  Barrow,  Put- 
nam and  Company,  of  Antwerp,  by  which  it  was  agreed  that 
the  merchandise  should  be  shipped  to  Antwerp,  consigned  to 
Barrow,  Putnam  and  Company,  for  sale,  and  the  proceeds  of 
the  sale  were  to  be  remitted  to  the  plaintiff,  at  London.    It  was 
further  agreed  that  Barrett  and  Brown  should  procure  insurance 
on  the  merchandise  for  the  voyage,  payable,  in  case  of  loss,  to 
the  plaintiff,  as  collateral  security  for  the  advance,  so  as  above 
stated,  made  by  the  plaintiff.     The  merchandise  was  accord* 
ingly  shipped  in  the  same  month,  on  board  of  the  brig  called 
the  Soule,  for  Antwerp,  consigned  to  Barrow,  Putnam   and 
Company.     The  Soule  sailed  on  the  voyage  on  the  14th  of  the 
same  month  ;  but  was  never  afterwards  beard  of,  and  is  sup- 
posed to   have  foundered  at  sea.     On  the  8th  of  the  same 
month  Barrett  and  Brown  procured  a  pohcy  of  insurance  to  be 
underwritten  by  the  American  Insurance  Company  on  the  said 
merchandise  for  the  voyage,  for  the  sum  of  $10,000,  in  the 
common  form  of  the  Boston  policies  ;   but  did  not,  as  had  been 
agreed,  cause  the  same  policy  on  its  faoe  to  be  made  payable  ia 
case  of  loss  to  the  plaintiff.  .  Hooper  first  discovered  the  omis- 
sion about  the  28th  of  June,  1834,  and  remonstrated  with  Bar- 
rett and  Brown  ;  and  one  of  the  firm  then,  by  an  endorsement 
on  the  policy,  ordered  the  amount  to  be  paid  to  the  plaintiff,  in 
case  of  loss.    The  American  insurance  Company  gave  their 
assent  in  writing  on  the  policy  to  this  assignment,  reserving  to 
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themselves  all  their  rights  expressed  in  the  policy.  The  policy 
contained  the  following  clause,  common  in  the  Boston  policies. 
*'In  case  of  loss  the  assured  to  abate  one  per  centum,  and  such 
loss  shall  be  paid  in  sixty  days  after  proof  and  adjustment 
thereof,  the  amount  of  the  premium  rate  if  unpaid,  and  all  sums 
due  to  the  company  from  the  assured  when  such  loss  becomes 
due  being  first  deducted,  and  all  sums  coming  due  being 
first  paid,  or  secured,  to  the  satisfaction  of  the  said  president 
and  directors,  they  discounting  interest  for  anticipating  payment.'' 
Another  clause  of  the  policy  was  in  these  words ;  "  It  is  also 
agreed  that  this  policy  shall  be  void,  in  case  of  its  being  assign- 
ed, transferred,  or  pledged,  without  the  previous  consent  in  writ- 
ing, of  the  assurers."  There  was  another  policy  of  insurance 
underwritten  by  the  Suffolk  Insurance  Company,  on  the  same 
goods,  for  the  same  voyage,  for  $10,000,  on  which  similar 
indorsements  were  made. 

On  the  17th  of  September,  1833,  Barrett  and  Brown  obtain- 
ed from  the  American  Insuiance  Company  a  loan  on  bottomry 
of  $7000,  on  a  bottomry  bond,  executed  by  Barrett  and  Brown, 
as  principals,  and  by  the  defendant,  John  Dorr,  as  surety,  for 
the  term  of  twelve  calendar  months,  upon  the  bottom  and  freight 
of  the  brig  Tim.  The  particular  terms  of  the  bond  need  not 
be  stated.  The  risk  safely  ended,  and  the  money  became  due 
to  the  company  in  November,  1834.  Some  time  before  the 
27th  of  April,  1835,  but  how  long  before  does  not  appear, 
Barrett  and  Company  having  failed,  the  Insurance  Company, 
through  their  president,  represented  to  Dorr  that  they  should 
look  to  him  for  payment  of  the  bottomry  bond.  The  defendant, 
Dorr,  protested  against  the  claim,  and  insisted  that  the  company 
ought  to  take  possession  of  the  brig  Tim,  and  sell  her,  and  apply 
the  proceeds  to  discharge  the  debt,  and  if  the  proceeds  were 
not  sufficient  to  retain  from  the  loss  which  should  become  due 
on  the  foregoing  policy  as  much  as  would  cover  the  balance 
due  to  the  company  on  the  bond.     Dorr  afterwards  took  the 
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advice  of  counsel  on  the  subject,  and  gave  notice  to  the  presi- 
dent of  the  company  that  he  should  insist  upon  such  retainer, 
and  resist  payment.  -  The  company  afterwards  sold  the  brig 
Tim.  And  it  was  agreed  between  the  company  and  Dorr,  that 
they  should  retain  from  the  loss  on  the  policy  sufficient  to 
cover  the  balance,  (about  ^2826,12),  he,  Dorr,  undertaking  to 
defend  the  company  against  any  claim  of  the  plaintiff  therefor. 
The  company  accordingly  deducted  the  balance,  and  paid  the 
residue,  after  some  other  deductions  to  the  plainlifT.  The  pre- 
sent bill  was  brought  by  the  plaintiff  against  Dorr,  to  recover 
from  him  the  sum  of  $'2S26,12,  so  retained,  upon  the  ground 
of  a  superior  equity  io  the  plaintiff. 

C.  P.  and  JB.  jR.  Curtis  for  the  plaintiff;  W.  J.  Hubbard 
for  the  defendant. 

Story  J.  Under  the  circumstances  of  this  case,  for  there  is 
no  real  controversy  as  to  matters  of  fact,  the  question  arises, 
whether  the  plaintiff  is  entitled  to  the  relief,  which  he  seeks. 
And  this  must,  in  my  judgment,  mainly  depend  upon  the  ques- 
tion, whether  he  has  a  superior  or  equal  equity  with  the  de- 
fendant. If  he  has  a  superior  equity,  then,  inasmuch  as  the 
only  real  controversy  is  between  the  parties  before  the  Court, 
the  Insurance  Company  having  a  clear  right  of  retainer,  there 
ought  to  be  a  decree  in  his  favgr  for  the  full  amount  retained  by 
the  Company,  as  a  sum  primarily  to  be  paid  by  the  defendant, 
in  exoneration  of  the  plaintiff.  If  there  is  an  equal  equity,  then 
the  question  will  arise,  whether  there  ought  not  to  be  an  appor- 
tionment equally  between  the  plaintiff  and  the  defendant,  of 
the  sum  so  retained,  as  a  common  charge  or  burthen  upon  both 
of  them.* 


>  See  cases  cited  in  1  Story  on  Eq.  Jurisp.  §  476,  $  484,  §  497  to  §  50S2, 
§  634.    Mhich  v.  Cooper,  8  Ves.  R.  383. 
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I  have  said,  that  the  main  question  is,  as  to  the  equities  be- 
tween these  parties  before  the  Court.  For  I  cannot  for  a  nio- 
ment  entertain  the  notion,  that,  in  a  Court  of  Equity,  however 
positive  may  be  the  right  of  a  creditor  to  retain  or  recover  a 
debt  from  one  of  two  parties,  or  out  of  one  of  two  funds,  bis 
election  to  retain  or  recover  from  the  one  or  the  other  can 
change  their  rights  inter  sese^  That  would  be  to  say,  that  a 
creditor  might  by  his  own  caprice  of  choice,  or  exercise  of  dis- 
cretion, or  private  friendship,  disturb  the  rights  of  third  persons, 
or  injuriously  affect  or  extinguish  their  remedies.  We  all  know, 
that  in  the  common  case,  where  a  creditor  may  resort  to  two 
funds  to  discharge  his  debt,  a  Court  of  Equity  will  compel  him 
to  take  satisfaction  out  of  one,  when  the  rights  and  interests  of 
third  persons  are  concerned  in  the  other  fund ;  and  that,  if  he 
has  taken  satisfaction  out  of  the  later,  such  third^ersons  will 
often  be  substituted  to  his  rights  in  the  fund,  wMn  he  has  left 
untouched.  That  constitutes  the  old  head  in  ^uity  of  ibar- 
shalling  securities,  in  respect  to  which,  one  need  not  do  more 
than  to  refer  to  Liord  Eldon's  judgment  in  Aldrkh  v.  Cooper, 
(8  Ves.  R.  381,  391  to  394),  and  to  the  common  elementary 
treatises  on  the  subject.^  Indeed,  the  principle  goes  further ;  and 
a  mortgagee,  who  has  two  funds,  as  against  other  specialty  cred- 
itors, who  have  but  one  fund,  will,  in  case  of  bankruptcy  or  in* 
solvency  of  the  debtor,  be  compelled  first  to  resort  to  the  mort- 
gage security ;  and  will  be  allo.wed  to  claim  against  the  com- 
mon fund  only  what  the  mortgaged  estate  is  deficient  to  pay.* 
1  must  treat  this  case  exactly  as  if  the  Insurance  Company  were 
parties  to  this  bill,  and  before  the  Court ;  and  the  question  was. 


'  See  1  Story  on  Eq.  Jurisp.  ch.  12,  §  633  to  §  645,  and  the  Reporter's" 
note  to  Averall  v.  ffWe,  Lloyd  &  Gould's  Rep.  264  to  269 ;    Clifton  v. 
Bwrty  1  P.  Will.  R.  679,  Cox's  note  (1) ;    Lancy  v.  Duchtss  ofAihol,  2 
Atk.  R,  446  ;  Mirich  v.  Cooper,  8  Ves.  R.  382. 

'  Greenwood  v.  Taylor,  1  Russ.  &  Mylne  R.  185, 187. 


OCTOBER  T£RM,  1838.  415 

Wiggin  V,  Dorr. 

which,  as  between  the  plaintiff  and  the  defendant,  ought  to  be 
decreed  to  pay  them  the  debt.  Then,  how  stands  the  present 
case  as  to  the  equities  between  the  plaintiff  and  the  defendant  ? 
In  the  first  place,  it  is  plain,  that  the  plaintiff  advanced  his  mo- 
ney on  the  bills  of  exchange,  drawn  for  the  benefit  of  Barrett  &. 
Brown,  on  the  double  security  of  the  original  consignment  of  the 
merchandise  to  Hooper  at  Boston,  and  the  policy  underwritten 
on  the  voyage  from  the  Brazils  to  Boston.  When  the  new  ar- 
rangement was  made  between  the  parties  at  Boston,  by  which 
the  merchandise  so  subjected  to  the  plaintiff's  Hen  under  the 
original  consignment  was  to  have  a  new  destination  to  Antwerp, 
It  is  equally  plain,  that  there  was  no  intention  to  yield  up  this 
lien  for  the  advances  ;  but  solely  to  further  the  interests  of  Bar- 
rett fc  Brown  by  a  sale  of  the  merchandise  in  Europe,  the  pro- 
ceeds to  be  remitted  to  the  plaintiff  in  London  against  these  ad- 
vances. I  consider  it  manifest,  that  Barrow,  Putnam  k  Co.,  to 
whom  the  consignment  for  sale  at  Antwerp  was  made,  were 
parties  to  this  arrangement,  and  bound  thereby;  and  if  they 
had  received  the  consignment,  and  sold  it,  they  would  have 
been  responsible  to  the  plaintiff  for  the  remittance  of  the  pro- 
ceeds ;  and  if  they  had  diverted  them  to  any  other  purpose, 
they  would  have  been  liable  for  a  gross  departure  from  duty. 
The  policies,  procured  from  the  American  and  Suffolk  Insurance 
Companies,  were  a  part  of  the  same  arrangement,  to  secure  the 
plaintiff  a  full  fund  of  indemnity,  in  case  of  the  non-arrival  of  the 
consignment  and  a  loss  thereof  by  the  perils  insured  against. 
He  stipulated,  therefore,  in  lieu  of  his  lien  on  the  original*con- 
signment,  for  a  lien  on  the  proceeds  of  the  property,  and  also  for 
a  lien  on  the  policies  for  the  voyage  from  Boston  to  Antwerp. 
That  stipulation,  so  far  as  respects  the  policies,  was  not  punc- 
tiliously performed  by  Barrett  &;  Brown  ;  but  the  omission  has 
since  been  cured  by  their  assignment  upon  the  policies,  so  far 
as  it  was  capable  of  being  redressed. 

Now,  what  was  the  intention  of  Barrett  &  Brown,  and  Hoop- 
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er,  the  agent  of  the  plaintiff^  in  regard  to  these  policies.  Was 
it,  that  the  plaintiff  should  have  the  full  security  of  the  whole 
value  of  the  property  consigned  to  Antwerp  by  means  of  these 
policies  ?  Or  so  much  only,  as  might  remain  after  the  deduction 
by  the  ofiBces  of  all  sums,  which  were  due,  or  might  become 
due  to  them,  according  to  the  clause  in  the  policies  already 
cited  ?  If  the  latter,  then  it  is  plain,  that  these  policies  might, 
in  reality,  be  no  security  at  all  to  the  plaintiff,  or  a  very  limited 
security,  because  the  outstanding  claims  of  the  offices  might 
absorb  the  whole,  or  a  large  part  of  the  insurance,  in  case  of  a 
total  loss.  It  is  difficult,  even  for  a  moment,  to  contemplate 
the  arrangement  to  have  been  made  with  any  such  intention,  or 
upon  any  such  contingency.  The  object  of  the  parties  evidently 
was,  to  substitute  another  arrangement  for  the  present  fixed 
rights  of  the  plaintiff  over  the  property,  by  giving  him  an  equiva- 
lent security,  in  each  of  the  alternatives  involved  in  the  new 
voyage,  viz.,  by  an  appropriation  of  the  proceeds  of  the  property 
on  the  sales,  in  case  of  a  safe  arrival  at  Antwerp,  or  of  the  pro- 
ceeds of  the  policies  in  case  of  a  loss  and  Don-arrival.  Nor  is 
it  by  any  means  an  unimportant  circumstance,  that  Hooper,  at 
the  time  of  this  arrangement,  was  wholly  ignorant  and  unsus- 
picious of  any  subsisting  claims  of  the  insurance  companies,  and 
especially  of  the  claim  of  the  American  Insurance  Company,  on 
the  bottomry  Bond.  The  common  clause  in  the  policies,  en- 
titling the  Companies  to  deduct  from  any  loss  the  amount  of 
their  claims,  would  not  instruct  him  as  to  the  actual  existence  of 
such  claims ;  and  the  agreement,  that  the  policies  in  case  of 
loss,  should  be  payable  to  the  plaintiff,  would  disarm  him  of  any 
suspicion  of  that  nature.  To  me  it  appears  perfectly  clear,  that 
the  whole  arrangement  proceeded  upon  the  basis,  that  in  case 
of  loss,  the  whole  sum  of  ten  thousand  dollars,  insured  by  each 
of  the  policies,  was  to  belong  to  the  plaintiff,  as  a  fund  out  of 
which  his  advances  were  to  be  satisfied.  The  assignment,  con- 
templated by  the  parties,  was  not  an  assignment  of  such  part  of 
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these  policies,  as  might  remain,  after  deducting  all  the  claims  of 
the  Companies ;  but  an  effective  assignment  of  the  whole  amount 
insured,  as  the  only  full  and  substantial  security  of  the  plaintiff. 
The  rights  of  the  companies  against  Barrett  &&  Brown,  in  regard 
to  other  claims,  not  arising  out  of  those  policies,  was  one  thing. 
The  rights  of  the  plaintiff,  as  between  him  and  Barrett  &  Brown, 
were  quite  another  thing.  Barrett  and  Brown  were  understood, 
and  meant  to  be  understood  by  Hooper,  as  assigning  to  the 
plaintiff  the  whole  amount  insured,  and  nothing  less.  If  the 
assignment  was  not  effectual,  for  the  full  amount,  it  was  not,  that 
it  was  not  so  intended  ;  but  that  Barrett  in  Brown  had  not  so 
large  an  interest  to  assign. 

Taking  the  case  in  this  view,  it  seems  to  me  clear,  that  the 
plaintiff  has  the  superior  equity.  He  is  to  be  treated,  not  as  a 
creditor  of  Barrett  h  Brown,  trusting  to  their  personal  respon- 
sibility ;  but  as  a  creditor,  lending  his  money  upon  specific  secu- 
rities, the  consignment  of  the  original  cargo  shipped  at  the 
Brazils,  and  the  policies  thereon,  and  then  a  substitution  of  the 
security  of  the  cargo  and  its  proceeds  on  the  voyage  to  Antwerp, 
and  the  attendant  policies  therefor.  The  plaintiff,  then,  may 
properly  be  considered,  not  as  a  mere  surety,  or  a  mere  creditor 
in  personam,  but  as  a  creditor,  having  a  lien  in  rem,  and  stipu- 
lating for  such  a  lien,  as  the  foundation  of  his  original  advances^ 
and  of  bis  subsequent  extension  of  the  original  credit,  and  part- 
ing with  bis  original  rights  and  securities  for  the  advances.  At 
the  moment  when  he  assented  to  the  new  voyage  of  the  cargo 
to  Antwerp,  he  stood  as  a  purchaser  pro  tanto  of  the  proceeds 
of  the  sales,  and  of  the  policies  in  case  of  a  loss.  He  advanced 
a  valuable  consideration  therefor.  He  stipulated  for,  and  was 
entitled  to  a  specific  lien  in  rem*  As  between  himself  and 
Barrett  &  Brown,  from  the  moment  that  these  policies  were 
underwritten,  they  belonged  to  him  as  his  own  securities,  speci- 
fically pledged  for  the  advances.  If  Barrett  b  Brown  had 
died  insolvent,  their  general  crt»ditors  could  not  have  touched 
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the  funds ;  but  they  must  have  stood  bound  by  the  plaintiff's 
claims. 

Here,  then,  we  have  the  case  of  a  creditor  having  a  specific 
lien  on  the  thing,  coming  in  conflict  with  a  surety,  who  has  no 
such  lien,  and  has  not  even  stipulated  for  it.  It  is  true,  that  as  a 
surety,  he  is  entitled  to  the  favor  of  a  Court  of  Equity.  But 
against  whom,  and  against  what  property  ?  Certainly  not 
against  third  persons,  who  have  advanced  their  moneys  upon 
speciGc  pledges,  nor  against  the  funds  so  pledged  by  a  prior 
appropriation.  The  defendant  stands  as  a  surety,  trusting  to 
the  |)ersonal  security  of  his  principal, -taking  no  pledge,  and  pre- 
ferring to  have  no  lien  on  the  fund.  He  insists,  that  the  Com- 
pany ought  to  retain  the  fund  from  the  person,  to  whom  it  was 
previously  pledged,  not  upon  the  ground,  that  he  originally  trusted 
to  it,  or  that  he  has  been  misled  by  it ;  but  simply  upon  the 
ground,  that  the  Company,  having  the  fund  in  their  hands,  ought 
to  apply  it  to  his  relief,  rather  than  to  the  relief  of  the  plaintiff 
to  whom  it  was  previously  pledged  by  a  speciflc  agreement. 
There  is  no  doubt,  that  the  claim  is,  bond  Jide,  so  made  ;  and 
as  against  the  principals  themselves,  there  is  no  doubt,  that  the 
relief  ought  to  be  granted  ;  and  that  if  there  were  any  surplus 
in  the  fund,  beyond  the  advances  of  the  plaintiff,  it  ought  to  be 
applied  to  his  relief.  But  the  difficulty  lies  in  seeing,  how  his 
claim  is  to  prevail  against  the  plaintiff,  who  is  equally  a  bond 
fide  creditor,  and  has  acquired  against  all  the  world  but  the 
Company,  a  specific  pledge  of  it  for  his  indemnity  for  his  ad- 
vances. In  truth,  the  defendant  has  not  even  a  general  lien  in 
this  case.  His  whole  equity  is  to  be  wrought  out,  if  at  all, 
through  the  equity  of  Barrett  &&  Brown,  who  in  respect  to  the 
plaintiff,  have  no  equity  ;  but  stand  as  persons  in  delicto. 

In  respect   to   liens,  Courts  of  Equity  constantly  make  a 
difference  between  those,  which  are  specific,  and  those,  which  ' 
are  general.     The  former  will  prevail  over  the  latter,  when- 
ever  the  claim  cao  be  8atis6e<f  elsewhere.    Thus,  if  a  party 
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indebted  by  judgment,  settles  one  of  his  real  estates,  on  which 
the  judgment  is  a  lien,  with  a  covenant  against  incumbrances, 
a  Court  of  Equity  will  relieve  the  settled  estate  from  that 
lien,  and  throw  it  upon  the  unsettled  estates.  And  subse- 
quent judgment  creditors  have  no  right  to  displace  the  rights 
of  panies  claiming  under  such  a  settlement,  even  though  it  may 
be  defective  in  some  of  its  provisions ;  and  cannot  call  upon 
such  parties  to  contribute  towards  the  extinguishment  of  the 
prior  judgment ;  and  a  fortiori  cannot  insist  upon  the  prior 
judgment  being  satisfied  out  of  the  settled  estates.  That  was 
the  very  case  of  Averall  v.  Wade,  (Lloyd  &  Goold's  R.  252), 
where  Lord  Chancellor  Sugden  elaborately  discussed  the  sub- 
ject ;  and  took  the  distinction  between  cases,  where  the  rights  of 
third  persons  were  concerned,  in  marshalling  securities,  and 
where  they  were  not.  In  delivering  his  judgment  on  that  occa- 
sion, the  learned  judge  said;  ''A  judgment  creditor  has  not 
any  specific  lien  on  the  land.  He  has  only  a  general  lien  over 
all  the  estate  of  his  debtor.  A  general  creditor  does  not  stand 
in  the  same  right  as  a  specific  incumbrancer ;  and  therefore  in 
ninety  cases  out  of  one  hundred,  he  cannot  have  any  relief 
against  a  mortgagee,  having  a  specific  lien."  Now,  the  defend- 
ant in  this  case  does  not  stand  so  high  as  a  judgment  creditor, 
for  he  has  not  even  a  general  lien.  On  the  other  hand,  the 
defendant  here  b  a  specific  incumbrancer ;  he  has  a  specific 
lien  on  the  fund  for  an  express  valuable  consideration.  Even  if 
the  defendant  had  paid  the  bottomry  bond,  his  claim  against  the 
principals  would  Have  been  that  of  a  simple  contract  ci:pditor, 
and  not  of  a  specialty  creditor.  That  is  clear  from  Copts  v.  Mid- 
dleion,  (1  Turn.  &  Russ.  R.  224),  Jones  v.  Davis,  (4  Russ. 
R.  277),  Hodgson  v.  Shaw,  (3  Mylne  b  Keen  R.  189),  Doto- 
higgin  V.  Bourne,  (2  Younge  b.  Coll.  R.  471),  and  Reed  v. 
Norris,  (2  Mylne  &  Craig  R.  361). 

But,  then,  it  is  said,  that  it  is  a  general  ruha  in  Equity,  that  a 
surety  is  entitled  to  the  benefit  of  all  the  securities,  which  the 
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creditor  has.    That  is  true,  as  Copia  v.  Middletotij  (I  Turn,  b 
Russ.  R.  229),  Mayhew  v.  Cricktit,  (2  Swaost.  R.  185,  191), 
Wade  V.  Coope,  (2  Sim  R.  155),  and  Hayes  v.  Ward,  4  Jobo 
Ch.  R.  123, 129),  fully  establish.  But  then  it  is  to  be  understood, 
with  all  the  quallGcations  belongiug  to  the  doctrine.  Against  whom 
is  he  entitled  to  these  securities  ?    Certainly  not  against  persons, 
who  have  a  prior  or  higher  equity ;  but  solely,  as  these  very 
cases  show,  against  the  principal  and  those,  who  claim  those  secu- 
rities by  a  posterior  and  dependent  equity.     The  doctrine  has 
other  quali6cations.     It  does  not  apply,  except  to  securities 
taken  for  the  very  debt,  and  the  whole  debt,  and  not  to  cases, 
where  the  security  Is  taken  by  the  creditor  for  other  debts,  or 
for  a  distinct  part  of  the  same  debt.     fVade  v.  Coape,  (2  Sim. 
R.  155),  is  direct  to  this  point.*    Lord  Eldon  in  Copii  v.  Mid- 
dleton,  (1  Turn.  &  Russ.  R.  229),  said ; ''  It  is  a  general  rule,  that 
in  equity  a  surety  is  entitled  to  the  beneGt  of  all  the  securities, 
which  the  creditor  has  against  the  principal.     But  (he  adds), 
the  nature  of  these  securities  must  be  considered."     Now,  if 
one  were  disposed  to  reGne  upon  the  subject,  (which,  however, 
I  am  not  disposed  to  do),  it  might  be  truly  said,  that  this  policy 
was  never  underwritten  by  the  Insurance  Company,  with  a  view 
to  any  security  at  all  upon  the  bottomry  bond.     The  fact,  that, 
in  the  event  of  the  loss,  it  gave  them  the  collateral  right  of 
retainer  feu*  that  debt,  was  accidental,  and  not  foreseen  or  de- 
signed.    The  policy  was  in  no  just  sense  taken  as  a  security. 
It  was  rather  a  collateral  right  of  set-off,  arising  from  that  trans- 
action, of  all  claims  in  general  against  the  assured. 

But  it  is  not  worth  while  to  dwell  on  this  peculiar  circum- 
stance. The  real  question,  between  the  partiea  before  the  court, 
stripped  of  all  unimportant  circumstances,  is,  which  has  the  best 
right  to  the  fund  secured  by  this  policy,  the  assignee  of  it  for  a 


»  See  also  Coepe  v.  Turynam^  1  Turn.  &,  Uuss.  R.  42G,  429. 
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Talaabie  consideration,  without  notice,  or  a  personal  creditor  of 
the  assured,  to  whom  it  has  never  been  assigned,  or  promised  to 
be  assigned.  It  is  certainly  not  easy  to  frame  a  doubt  in  Equity, 
when  the  case' is  thus  put ;  that  he,  who  has  a  ju$  ad  rem^  and 
a  ^'iu  in  re,  ought  to  be  preferred  to  a  creditor  or  surety,  who 
has  neither  a  jut  ad  remj  nor  a  jus  in  re.  The  principle  in 
Equity,  I  take  to  be,  that  he,  who  hzs  J^onA  jidty  acquired  a 
specific  right  to  a  thing  belonging  to  a  debtor,  is  entitled  to  hold 
it  against  all  persons,  who  cannot  show  a  higher  equity.  The 
right  of  the  plaintiff,  so  far  as  Barrett  &  Brown  are  concerned, 
attached  to  this  policy  from  the  first  moment  of  its  existence, 
although  not  consummated  by  an  actual  assignment,  until  long 
afterwards ;  and  then  the  maxim  applies,  as  to  all  persons  claim- 
ing an  Equity  through  Barrett  S&  Brown,  (which  is  all,  that  the 
defendant,  as  a  surety, can  claim), Q^ij^rior  t»i  in  tempore j  potior 
ut  in  jure.  I  agree,  that  in  this  case,  both  parties  are,  in  a 
general  sense,  equally  innocent,  and  equally^  deserving.  But 
one  has  a  title  to  the  property  itself;  the  other  has  only  a 
general  claim  to  equity,  not  disturbing  the  superior  rights  of 
others. 

Upon  the  whole,  my  judgment  is,  that  the  plaintiff  has  clearly 
the  prior  and  superior  equity  to  the  whole  of  this  fund  ;  and  in 
this  view  of  the  matter,  it  is  wholly  unnecessary  to  consider  the 
question  of  contribution,  which  would  arise,  only  if  the  equities 
were  equal.  I  treat  the  case,  as  it  has  been  treated  at  the  bar, 
exactly  as  if  the  Insurance  Company  were  now  a  party  to  the 
Bill ;  and  the  question  was,  whether  the  Company  ought  first  to 
claim  their  debt  of  the  defendant  on  the  Bottomry  Bond,  or  to 
retain  it  out  of  the  loss  on  the  policy.  1  think  the  equity  of 
the  plaintiff  clear,  to  have  the  debt  remain,  where  it  primarily 
was,  a  debt  on  the  Bottomry  Bond,  to  be  paid  by  the  defend- 
ant, and  not  a  debt  to  be  deducted  out  of  the  policy.  The 
Company  have  two  funds  to  resort  to,  and  they  are  bound  in 
equity  to  seek  satisfaction  first  from  the  original  parties  to  the 
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Bottomry  Bond.  As  the  Company  have  retained  the  amount 
out  of  the  funds  assigned  to  the  plaintiff,  he  has  a  right  to  be 
substituted  in  Equity  to  their  claim  on  the  Bottomry  Bond.  The 
case  very  much  resembles  that  put  by  Liord  Eldbn,  in  Aldrich 
V.  Cooper,  (8  Ves.  R.  388),  where,  in  bankruptcy,  the  Crown 
by  extent  lays  hold  of  all  the  property  of  the  bankrupt,  even 
against  creditors,  in  wiiich  the  Crown  will  be  conGned  by  the 
court  to  such  property,  as  will  leave  the  securities  of  incum* 
brancers  effectual.  And  Lord  Eldon  on  that  occasion,  added  } 
^^  This  has  been  carried  to  a  great  extent  in  bankruptcy  ;  for  a 
mortgagee,  whose  interest  in  the  estate  was  affected  by  an  extent 
of  the  Crown,  has  found  his  way  even  in  a  question  with  the 
general  creditors  to  this  relief;  that  he  was  held  entitled  to  stand 
in  the  place  of  the  Crown  as  to  those  securities,  which  he  could 
not  affect,  per  directum^  because  the  crown  affected  those  in 
pledge  to  him."  Substitute  the  name  of  the  Insurance  Com- 
pany for  that  of  the  Crown,  and  the  present  case  is,  in  substance, 
that  put  by  Lord  Eldon,  the  right  of  retainer  performing  the 
same  functions,  as  those  of  the  extent. 

My  judgment  accordingly  is,  that  the  plaintiff,  having  a  supe- 
rior equity,  has  a  good  title  to  the  relief  he  seeks ;  and  that  a 
decree  ought  to  pass,  that  the  defendant  do  pay  over  to  him  the 
sum  of  $2826  12 ;  which  has  been  retained  by  the  Insurance 
Company,  in  discharge  of  their  claim  under  the  Bottomry  Bond. 


Thomas  Wilson,  and  Others, 

t;. 
The  City  Bank,  in  Equity. 

It  is  not  sufficient  to  give  jurisdiction  to  the  courts  of  the  United  StateF,  to 
allege,  that  a  party  is  an  aUen,  There  must  also  be  an  allegation,  that  he  iv 
a  subject  or  citizen  of  some  one  foreign  State. 
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Not  is  it  soffieient  to  give  jurisdiction,  where  a  corporation  is  a  party,  to 
allege,  that  all  the  corporators  are  citizens  of  the  United  States.  There  must 
he  an  allegation,  that  the  corporators  are  all  citizens  of  some  one  or  more 
State  or  States  of  the  United  States. 

The  Circuit  Court  has  jurisdiction  to  aid  in  enforcing  the  judgment  of  a  State 
Court. 

In  the  case  of  a  hill  against  a  banking  corporation,  to  account  for  certain  pro- 
perty held  by  them,  as  collateral  security  for  debts  due  them  from  a  third 
person,  and  to  apply  the  surplus,  after  satisfying  themselves,  to  the  plain- 
tiff*! debt,  the  debtor  is  a  necessary  party  to  the  bill. 

J3iLL  in  Equity.  The  bill  alleged,  that  the  plaiDtiffi,  (Fletcher 
Wilson,  Melville  Wilson,  and  Gabriel  Shaw,  bankers  and  co- 
partners, under  the  firm  of  Thomas  Wilson  &  Co.)  were  of 
London,  in  England,  and  aliens  to  each  and  all  of  the  United 
States  ;  that  S.  G.  Williams,  June  1,  1837,  being  then  of  Bos- 
ton, but  now  of  New  York,  out  of  the  jurisdiction  of  this  Court, 
was  indebted  to  the  plaintifis  in  the  sum  of  £7000  on  a  balance 
of  account,  and  refusing  to  pay  the  same,  the  plaintifis  sued 
out  a  writ  against  the  said  Williams,  in  the  Court  of  Common 
Pleas  for  the  county  of  Sufiblk,  in  Massachusetts;  and  subse- 
quently recovered  damages  against  him  for  $30,000  and  up- 
wards, on  which  execution  issued,  and  was  delivered  to  the 
sheriff,  who  returned  nulla  bona ;  that  Williams,  before  execu- 
tion issued,  left  the  Smte,  insolvent,  and  has  not  since  been 
within  its  jurisdiction. 

That  the  said  Williams  heretofore  transferred  stocks,  lands, 
goods,  and  choses  in  action  to  the  defendants,  a  corporation,  all 
the  members  whereof  were  citizens  of  these  United  States,  to 
secure  the  payment  of  certain  notes  he  owed  to  them  :  that  such 
property  was  more  than  sufficient  to  pay  claims  of  the  de- 
fendants, and  that  the  residue  ought  to  be  applied  to  the  pay- 
ment of  the  plaintiff's  claim. 

The  bill  concluded  with  a  prayer,  that  an  account  might  be 
taken  of  the  principal  and  interest  due  on  the  plaintiff's  claim 
against  Williams,  and  of  what  was  due  from  him  to  the  defend- 
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ants,  and  of  the  property  held  as  security  therefor ;  and  that  the 
same  be  applied  to  the  payment  thereof,  and  the  residue  to 
payment  of  the  plaintiff's  judgment ;  and  that  the  defendants 
be  restrained  from  conveying  the  property. 

To  the  bill  the  defendants  put  in  a  demurrer,  on  various 
grounds. 

1.  Because  the  bill  alleged,  that  the  plaintifli  were  aliens ; 
but  did  not  allege,  that  they  were  citizens  or  subjects  of  any 
foreign  State. 

2.  Because  the  bill  alleged,  that  the  defendants  were  a  cor- 
poration created  by  a  law  of  Massachusetts,  and  that  all  the 
members  were  citizens  of  the  United  States ;  but  did  not  allege, 
that  they  were  citizens  of  Massachusetts. 

3.  Because  the  bill  sought  to  enforce  the  judgment  of  the 
Court  of  Common  Pleas  of  Massachusetts,  a  court  foreign  to 
the  United  States  Court. 

4.  Because  the  bill  sought  an  account  between  the  plaiotiffi 
and  Williams,  and  also  between  the  defendants  and  Williams  ; 
and  that  Williams's  property  should  be  applied  to  the  payment 
of  their  respective  claims  ;  yet  did  not  make  bim  a  party,  and 
expressly  alleged,  that  he  was  out  of  the  jurisdiction  of  the 
Court. 

JP.  C.  Loring  and  JP.  Blair^  for  the  defendant,  in  support  of 
the  demurrer. 

I.  As  to  the  first  ground  of  demurrer.  The  words  of  the 
constitution  of  the  United  States,  relative  to  the  jurisdiction  of 
the  Judiciary,  are  ^*  controversies  between  a  state,  or  citizens 
thereof,  and  foreign  states,  or  citizens  or  subjects."  The  Judi- 
ciary Act  is  broader  in  its  language,  giving  jurisdiction  generally, 
where  an  alien  is  a  party.  But  this  has  always  been  restricted 
in  construction  to  the  provisions  of  the  constitution.  There 
may  be  aliens  who  aro  not  citizens  or  subjects  of  any  foreign 
state,  recognised  by  the  law  of  nations ;  as,  for  instance,  persons 
born  and  residing  in  piratical  settlements,  not  recognised  by  any 


OCTOBER  TERM,  1838.  425 

Wilson,  et  al.  v.  Tbe  City  Bank. 

State  or  country.  Abercrombie  v.  DuptdSf  (1  Cranch  R.  243, 
3  Day  R.  294),  Society  for  Propagation  of  Gospel  v. 
Wheeler^  (2  Gallison  R.  133),  Broion  v.  Keene,  (8  Peters  R. 
114). 

II.  As  td  the  second  ground  of  demurrer,  tbey  cited  Picquet 
V.  SwaUj  (5  Mason  R.  54),  Birethpaut  v.  Bank  of  Georgia ^ 
(I  Peiera  R,  238),  Siory's  Equity  Pleadings,  384,  Emery  v. 
Greenough,  (3  Dallas  R.  369),  Bingham  v.  Cabot  et  al. 
(3  Dallas  R.  382),  Strawbridge  v.  Curtis,  (3  Cranch  R.  267), 
Hope  Insurance  Company  v.  Boardmany  (5  Cranch  R.  57), 
Etchen  y.  Strawbrulgey  (4  Washington  C.  C.  R.  84),  Butler 
F.  Farmworthj  (4  Washington  C.  C.  R.  101),  KirJcpatriik  v. 
fThite,  et  aL,  (4  Washington  C.  C.  R.  595). 

III.  As  to  the  third  ground  of  demurrer.  That  the  several 
states  are  in  some  respects  foreign  to  each  other,  has  been  held 
in  a  variety  of  cases  ;  a  familiar  instance  of  which  is,  that  a  bill 
of  exchange  drawn  in  one  state  on  a  person  in  another  is  a 
foreign  bill.  That  the  United  States  Courts  are  foreign  to  the 
Stale  Courts,  was  held  by  Parsons,  C.  J.,  in  Bissell  v.  Briggs, 
(9  Mass.  R.) 

The  Circuit  Court  has  no  jurisdiction  to  enjoin  tbe  judgment 
of  a  State  Court,  nor  a  State  Court  to  enjoin  a  judgment  of 
the  Circuit  Court.  D^gs  v.  iVolcott,  (4  Cranch  R.  179), 
McKxm  V.  Voorhis,  (7  Cranch  R.  279). 

These  Courts  are  foreign  to  each  other,  in  the  same  sense  in 
which  the  Courts  of  the  several  states  are  foreign  to  each  other. 
Their  powers  are  derived  from  different  sovereignties.  Would 
a  Court  of  the  State  of  New  York  give  the  relief  sought  in  this 
case?  Would  the  Court  of  Chancery  in  England  lend  its  aid 
to  enforce  a  judgment  of  a  Court  of  Scotland,  or  Ireland,  or  of  a 
foreign  power  ?  There,  no  authority  has  been  found  to  main- 
tain such  a  position.  The  Court  of  Chancery  will  not  aid  the 
jurisdiction  of  an  inferior  Court. 

IV.  As  to  the  fourth  ground  of  demurrer.    That  Williams 

VOL.   III.  51 


426  MASSACHUSETTS. 


Wilson,  et  tU.  v  The  City  Bank. 


can  be  made  a  party  is  fully  established  in  the  case  of  Picquei 
V.  Swan,  (5  Mason  R.  54),  and  also  by  numerous  other  deci- 
sions in  the  United  States  Courts.  See  also  the  11th  section 
of  the  Judiciary  Act. 

That  he  is  an  essential  and  necessary,  and  not  a  mere  formal 
or  passive  party  seems  obvious.  The  bill  seeks  that  accounts 
may  be  taken  between  him  and  the  defendants,  and  also  be- 
tween him  and  the  complainants,  and  that  his  property  may  be 
applied  to  the  payment  of  the  amounts  to  them  respectively 
found  to  be  owing.  How  are  these  accounts  to  be  taken  in  h'ls 
absence  ?  How  is  the  debt  alleged  to  be  owing  to  the  defen- 
dants to  be  ascertained  ?  It  must  depend  entirely  on  the  an- 
swer of  the  defendants,  and  they  may  state  it  to  be  what  they 
please,  and  Williams  has  no  opportunity  to  contradict  or  con- 
test it.  How  is  the  plaintiff's  debt  to  be  established  ?  Their 
judgment  may  have  been  paid  in  whole,  or  in  part ;  or  they 
may  hold  collateral  security  for  its  payment ;  or  there  may  be 
an  agreement,  not  unusual,  that  the  judgment  shall  not  be  en- 
forced within  a  limited  time.  But  if  this  suit  can  be  brought  to 
a  final  decree  without  making  him  a  party,  a  large  amount  of 
his  properly  may  be  conclusively  disposed  of  in  the  payment  of 
fictitious  claims,  and  be  irretrievably  lost  to  him.  The  general 
rule  is,  that  a  suit  cannot  proceed  where  a  party,  whose  interests 
are  sought  to  be  affected,  is  out  of  the  jurisdiction.  Story's 
Equity  Pleadings,  84,  <^  &3,  416,  <^  543.  Browne  v.  Blunt, 
(2  Russ  and  Mylne  R.  8:3),  United  States  v.  Rowland,  (4 
Wheaton  R.  108),  Roveroy  v.  Orayson,  (3  Swanst.  R.  145), 
Pierson  v.  Robinson,  (3  Swanst.  R.  140),  West  v.  Randall, 
(2  Mason  R.  181),  Russell  v.  Clark,  et  al  (7  Crancli  R.  69), 
Caldwell  v.  Taggart,  (4  Peters  R.  190). 

C  P.  and  B.  R.  Curtis,  for  the  plaintiff,  spoke  against  the 
demurrer. 

L  As  to  the  first  ground  of  demurrer.    The  judiciary  act 
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gives  jurisdiction  where  an  alien  u  a  party.  The  bill  avers, 
that  the  plaintiff  are  aliens.  It  pursues  the  language  of  the 
act  of  Congress,  of  course  this  act  is  interpreted  as  consistent 
with  the  Constitution,  and  the  word  alien  is,  therefore,  held  to 
be  "  a  foreign  citizen,  or  subject,"  Picquet  v.  Swan,  (5  Mason 
R.  39).  So,  by  the  averment  in  the  bill,  that  the  plaintifl^ 
are  aliens,  the  language  of  the  judiciary  act,  and  the  noeaning 
of  the  Constitution  are  both  satisfied.  None  of  the  author- 
ities cited  by  the  defendants'  counsel  seem  to  have  the  least 
application. 

II.  As  to  the  second  ground  of  demurrer.  1.  All  the  cases 
where  the  plaintifis  were  citizens,  and  the  defendants  also, 
were  citizens  of  the  United  States,  are  to  be  laid  aside,  because 
there  the  jurisdiction  depended  on  the  fact,  that  the  parties  were 
citizens  of  different  States,  and  of  course  it  ought  to  appear  of 
what  particular  State  they  were  citizens;  here,  the  jurisdic- 
tion is  claimed  because  an  alien  is  a  party, 

2.  Those  cases  are  to  be  laid  aside,  in  which  an  alien  has 
sued  a  citizen  who  was  abroad ;  for  there  the  difficulty  arose 
out  of  the  absence  of  the  defendant  from  the  jurisdiction,  so 
that  he  could  not  be  served  with  process ;  while  here,  the  only 
party  to  be  served  with  process  exists  within  this  district,  is 
created  by  a  law  of  Massachusetts,  has  been  served  with  pro- 
cess, and  has  appeared.  In  this  case  all  the  plaintiffs  are  aliens, 
all  the  persons  defendant  are  citizens,  and  the  only  party  which 
can  be  served  with  process  is  found  in  this  district,  has  been 
served,  and  is  before  the  Court. 

4.  Those  cases  are  to  be  laid  aside,  in  which  it  is  held,  that 
the  Court  has  jurisdiction  only  where  one  party  is  a  citizen  of 
the  State  where  the  suit  is  brought,  for  that  applies  only  where 
both  parties  are  citizens.  These  views  seem  to  dbpose  of  the 
cases  cited  on  the  other  side. 

III.  As  to  the  third  ground  of  demurrer.    Thera  ia  certainly 
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a  broad  distinction  between  enjoining  a  judgment  of  a  State 
Court,  and  aiding  the  judgment  creditor,  to  procure  satisfaction 
of  bis  judgment.  It  is  not  true,  that  Parsons  C.  J.,  decided  in  the 
case  in  9  Mass.  R.  462,  that  the  United  States  Courts  are  foreign 
to  the  State  Courts.  The  whole  extent  of  his  decision  is,  that 
the  judgments  of  the  Courts  of  other  States  are  not  domestic 
judgments  in  Massachusetts,  and  be  expressly  says,  that  such 
judgments  are  not  to  be  considered  as  foreign  judgments y  p.  469. 
The  case  of  Bean  v.  Smith,  et  ah  (2  Mason  R.  252),  is  in 
point  for  the  plaintiffs. 

IV.  As  to  the  fourth  ground  of  demurrer.  It  is  admitted 
that  Williams  is  a  proper  party,  but  not  that  he  is  so  far  a 
necessary  party,  that  the  Court  cannot  proceed  without  him. 
As  to  the  objection  that  Iris  interests  will  be  affected  in  taking 
an  account  of  what  is  due  from  the  defendants  to  him,  this  by 
no  means  necessarily  follows.  For  if  the  defendants  state  an 
account,  and  pay  over  to  the  plaintiff  the  balance  they  admit, 
Williams  will  not  be  precluded  from  calling  on  them  for  a  new 
account,  and  not  being  a  party  to  the  6rst  suit,  he  would  be  in 
no  way  affected  by  the  proceedings  therein,  except  just  so  far 
as  the  defendants  had  discharged  themselves  by  paying  his  debt 
to  the  plaintifls.  It  is  true  that  a  Court  of  Equity  will  not  or* 
dinarily  undertake  to  do  any  equity  unless  they  can  settle  the 
whole  controversy ;  but  we  take  it  to  be  clearly  settled,  that  the 
Courts  of  the  United  States  are,  frbm  their  peculiar  constitu- 
tion, subject  to  such  extreme  difficulties  in  following  out  strictly 
the  rules  of  the  English  Chancery  Courts  as  to  parties,  that 
they  very  early  found  it  necessary  to  depart  from  those  rules,  or 
suffer  their  own  usefulness  to  be  crippled  and  all  but  destroyed, 
and  that  it  is  now  a  6xed  principle  in  this  Court,  that  the  Court 
will  entertain  jurisdiction,  and  do  all  the  equity  they  can,  be- 
tween tl^e  parties  before  the  Court,  although  it  is  not  possible 
thus  to  terminate  the  whole  controversy.     In  Child  v.  Brace, 
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(4  Paige  R.  309),  tbe  Chancellor  decided,  that  it  was  not  ab- 
solutely necessary  to  make  the  co-defendants  in  the  judgment, 
parties,  and  it  seems  to  us  that  most  of  tbe  reasons  which  apply 
to  one  defendant  apply  to  all.  In  United  States  v.  Hawlandy  (4 
Wheaton  R.  108),  the  Court  do  not  seem  to  consider  it  abso- 
lutely necessary,  that  the  debtor  should  be  before  the  Court, 
though  it  is  undoubtedly  proper,  that  be  should  be  made  a  party 
if  possible. 

Stort  J.,  held,  that  the  demnrrer  was  good,  as  to  the  first, 
second,  and  fourth  causes  of  demurrer ;  but  not  for  the  third. 

1 .  The  Bill  ought  to  have  alleged,  that  tbe  plaintiff  was  a 
subject  or  citizen  of  some  one  foreign  State. 

2.  The  allegation  ought  to  have  been,  that  the  corporators 
were  all  citizens  of  some  one  or  more  State  or  States  of  the 
United  States. 

3.  Tbe  Circuit  Court  has  jurisdiction  to  aid  in  enforcing  the 
judgment  of  a  State  Court. 

4.  That  Williams  was  a  necessary  party  to  the  Bill. 


David  Burbank 

V. 

JosiAH  H.  Hammond,  and  Stephen  Hammond. 

Burbank  was  the  aasi^ee  of  a  mortgage,  made  by  Josiah  H.  Hammond  to 
Dresser,  at  Portland,  on  the  27th  of  July,  1835,  of  certain  real  estate  in 
Massachusetts.  This  mortgage  was  put  on  record  28th  of  August,  1835. 
In  the  mean  time,  by  a  deed  dated  18th  August,  and  recorded  22d  August, 
1835,  Josiah  H.  Hammond  conveyed  the  premises  to  his  brother,  Stephen, 
absolutely,  in  fee.  On  the  same  18th- August,  the  following  memorandum 
of  agreement  was  signed  by  Josiah  and  Stephen  ;  **  The  said  Stephen  agrees 
to  hold  a  deed,  in  trust,  of  a  certain  portion  of  real  estate  in  Rozbury,  and 
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to  Bell  the  same  as  soon  as  possible,  and  to  pay  to  the  order  of  Josiah  all  the 
debts,  which  were  created  in  building  the  houses,  as  soon  as  the  said  Ste- 
phen shall  receive  pay  for  said  houses ;  and  to  pay  such  other  just  demands 
as  shall  be  presented."  Held,  that,  under  the  circumstances,  and  notwith- 
standing the  denials  in  the  answers,  Stephen  had  full  notice  of  the  mort- 
gage to  Dresser ;  that  the  deed  to  Stephen  was  not  a  conveyance  Umdfdt 
to  a  purchaser  for  a  valuable  consideration,  but  a  conveyance  upon  trust  for 
the  graptor,  and  to  be  executed,  as  he  should  direct,  and  countermandable 
at  his  will )  and,  as  against  creditors  and  prior  purchasers,  fraudulent  and 
void. 

Sill  id  Equity.  The  plaintiff  was  the  assignee  of  a  mortgage 
made  by  the  defendant,  Josiah  H.  Hammond,  to  Asa  Dresser, 
on  the  27tb  of  July,  1835,  of  certain  real  estate  in  RoxbuVy, 
Massachusetts,  which  was  then  subject  to  a  mortgage  to  one 
Caleb  Parker,  jun.  The  mortgage  to  Dresser  was  to  secure 
the  payment  of  a  promissory  note  for  $3063  62  in  six  months, 
with  interest.  It  was  recorded  in  the  Registry  of  Deeds  of 
Norfolk  county,  on  the  28th  of  August,  1835.  In  the  mean 
time,  to  wit,  by  a  deed  dated  the  18th  of  the  same  month  and 
year,  Josiah  H.  Hammond  conveyed  the  premises  to  his  brother 
Stephen  Hammond,  absolutely,  in  fee,  for  the  asserted  conside- 
ration stated  in  the  deed  of  $2800,  with  covenants  of  general 
warranty.  This  deed  wa:s  recorded  in  the  Registry  on  the  22d 
day  of  the  same  August,  and,  of  course,  before  the  prior  deed 
to  Dresser  was  recorded.  On  the  same  18th  of  August,  the 
following  memorandum  of  agreement  was  signed  by  Josiah  H. 
Hammond  and  Stephen  Hammond.  '^  This  agreement,  made 
this  eighteenth  day  of  August,  1835,  by  and  between  Stephen 
Hammond  and  Josiah  H.  Hammond,  both  of  Roxbury,  county  of 
Norfolk.  Said  Stephen  Hammond  agrees  to  hold  a  deed,  in  trust, 
of  a  certain  portion  of  real  estate  in  Roxbury,  and  to  sell  the  same 
as  soon  as  possible,  and  to  pay  to  the  order  of  Josiah  H.  Ham- 
mond all  the  debts,  which  were  created  in  building  the  houses, 
as  soon  as  the  said  Stephen  Hammond  shall  receive  pay  for 
said  houses,  and  to  pay  such  other  jusx  demands  as  shall  be 


OCTOBER  TERM,  1838.  431 

Burbank  v.  Haininond,  et  al. 

presented."  The  agreement  was  witnessed  by  Jonathan  M. 
Warren,  the  brother-in-law  of  Josiah.  This  agreement  was  not 
put  on  record. 

The  bill  charged,  that  the  deed  to  Stephen  was  fraudulent, 
with  full  notice  of  the  mortgage  to  Dresser,  and  upon  secret 
trusts  in  favor  of  Josiah  H.  Hammond.  It  sought  for  a  discov- 
ery, and  prayed  that  other  and  further  security  might  be  given 
by  Josiah  to  the  plaintiff,  and  for  general  relief. 

The  answer  of  Josiah  H.  Hammond  admitted  the  intention  on 
his  part  to  give  a  priority  to  the  deed  to  Stephen  Hammond,  in 
order  to  defeat  the  mortgage  to  Dresser,  which,  it  asserted,  was 
given  upon  a  purchase  of  Eastern  lands,  in  which  he  was  im- 
posed upon  and  defrauded  by  Dresser ;  and  that  the  plaintiff 
was  a  party  to  or  had  knowledge  of  the  fraud,  and  was  not  a  bond 
fide  purchaser  of  the  mortgage.  Of  these  facts  there  was  no 
proof.  The  answer  then  stated  the  mortgage  to  Parker,  the 
building  of  houses  on  the  lands,  which,  it  asserted,  were  not 
paid  for ;  but  that  debts  were  due  to  the  workmen  and  to  Ste- 
phen therefor.  It  further  stated,  that  on  the  18th  of  August, 
Josiah,  being  desirous  to  remove  from  Roxbury,  and  Stephen 
owning  half  a  farm  in  Rutland,  subject  to  a  mortgage  of  $250 
and  interest,  and  also  another  small  tract  of  land  in  Rutland, 
and  being  desirous  of  a  comfortable  support  of  their  parents  and 
sister,  entered  into  an  agreement,  (a  copy  of  which  was  annex- 
ed to  the  answer,)  that  Stephen  should  sell  Josiah  those  lands 
for  $1250,  to  be  paid  for  in  three  years  from  October  then 
next,  Josiah  agreeing  to  provide  for  and  to  take  good  care  of 
their  parents  and  sister,  then  residing  on  the  farm,  during  their 
lives.  It  was  then  added  to  the  agreement ;  ''  And  if  the  said 
J.  H.  Hammond  shall  fail  of  the  fulfilment  of  the  payment  of 
$1250,  this  agreement  shall  be  of  none  effect."  It  then  pro- 
ceeded to  state,  that  about  the  18th  of  the  same  month,  Josiah, 
being  still  greatly  indebted  to  Stephen  as  aforesaid,  and  to  other 
persons,  about  $4000  for  labor  and  supplies  for  the  buildings, 
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proposed  and  agreed  with  Stephen,  to  convey  to  him  the  bouses 
and  lands  subject  to  the  mortgage  to  Parker,  upon  trust,  to  hold 
as  security  for  the  amount  due  to  Stephen,  and  to  sell  as  sooo 
as  may  be,  and  apply  the  proceeds,  first,  to  pay  the  workmen 
and  others  who  had'  advanced  labor  and  materials  for  the 
buildings ;  for  which  amounts,  when  ascertained  and  adjusted 
between  them  and  Josiah,  the  latter  was  to  draw  orders  on  Ste- 
phen, to  be  by  him  accepted  and  paid  ;  then  to  pay  Josiah's 
debts  to  Stephen  for  advances,  &.c.,  and  the  residue,  if  any,  to 
apply  to  the  payment  of  sums  due  from  Josiah  to  Stephen  for 
the  Rutland  lands. 

The  answer  of  Stephen  asserted,  that  he,  in  good  faith  and 
for  the  sake  of  obtaining  payment  of  the  sums  due  to  him, 
agreed  to  accept  such  conveyance  from  Josiah,  subject  to  Pai^ 
ker's  mortgage,  and  upon  the  trusts  aforesaid  ;  and  that  in  pur- 
suance thereof,  the' conveyance  was  made  to  him  on  the  21st  of 
August,  1835,  and  he  caused  it  to  be  recorded  on  the  22d  of 
the  same  month.  He  denied  all  notice  and  knowledge  of  the 
mortgage  to  Dresser.  And  Josiah  also  denied,  that  he  ever 
communicated  any  information  thereof  to  Stephen,  until  long 
after  the  execution  of  the  conveyance  to  him. 

Stephen  also  said,  that,  after  the  making  of  the  conveyance 
to  him,  he  took  possession  of  the  premises,  and  expended  divers 
sums  of  money, thereon,  and  has  been  obliged  to  pay  Parker  in- 
terest on  the  mortgage  to  him,  and  taxes,  of  which  he  annexes 
an  account.  And  he  also  stated,  that  he  had  adjusted  some  of 
the  claims  of  the  workmen,  and  had  paid  one  order  of  Josiah, 
according  to  the  trust. 

Both  of  the  defendants  admitted  the  written  declaration  of 
trust  and  agreement  already  referred  to,  as  having  been  entered 
into  at  the  time  of  their  agreement,  and  of  the  conveyance  to 
Stephen. 

Oreenhaf  for  the  plaintiff;  Bartleti  and  Fletcher  for  the 
defendants. 
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Stort  J.  The  questions,  arising  in  the  case,  are,  (1.) 
Whether  Stephen,  at  the  time  of  the  conveyance  to  him,  bad 
any  notice  of  the  mortgage  to  Dresser.  If  he  had,  it  is  perfectly 
clear,  that  he  must  be  postponed  to  the  claim  of  the  plaintiff, 
as  assignee  of  that  mortgage.  Notwithstanding  the  denials  of 
the  answei^s  of  both  of  the  defendants,  I  am  strongly  disposed  to 
believe,  that  Stephen  had  full  notice.  The  very  object  of  the 
conveyance  to  him,  as  avowed  by  Josiah,  was  to  defeat  the 
mortgage  of  Dresser,  upon  grounds,  which  must  now  be  taken 
to  be  mere  prietences.  John  M.  Warren,  the  brolher-in-law  of 
Josiahy  admits,  that  he  knew  of  this  mortgage,  and  that  be  told 
Joaiah,  that  if  he  conveyed  the  estate,  it  ought  to  be  to  some 
one,  who  knew  nothing  about  Dresser's  claim  upon  it.  And 
Warren  asserts,  that  he  was  present,  when  the  transaction  took 
place  between  Stephen  and  Josiah.  It  is  manifest,  that  it  is  a 
family  concern  ;  and  the  very  nature  of  the  trusts  and  circum- 
stances of  the  case  afford  very  strong  presumptions,  that  all  the 
parties  present  knew,  or  had  reason  to  know,  that  the  object 
was  to  defraud  or  to  delay  creditors.  The  trusts  were  secret 
Jind  unavowed.  The  deed  was  absolute,  with  warranty,  k 
was  intended  to  hold  out  false  lights  to  the  public. 

The  agreement  respecting  the  Rutland  estate  has  nothing  to 
do  with  the  case->-so  as  to  help  the  matter.  Looking  at  the 
terms  of  the  agreement,  it  would  seem  to  be  intended  as  a  mere 
pretence  and  cover,  and  not  as  a  bona  fide  transaction. 

(2.)  Whether  the  conveyance  can  be  treated  as  a  convey- 
ance bona  fide  to  a  purchaser  for  a  valuable  consideration. 
There  is  no  pretence  to  call  it  a  purchase.  It  was  a  mere  con- 
veyance upon  trust  for  the  grantor. 

It  is  attempted  to  set  up  parol  trusts  beyond  those  stated  in 
the  written  agreement  of  the  18th  of  August.  But  that  is  con- 
trary to  the  Statute  of  Frauds  of  Massachusetts  respecting 
Trusts  (Act  of  1783,  ch.  3,  ^7),  which  on  this  point  is  substan- 
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tially  like  the  English  Statute  of  Frauds  of  29  Car.  IL,  ch.  3, 
^  7,  and  <^  9.  We  must  take  the  trusts,  therefore,  to  be  those, 
and  those  only,  ivhich  are  in  the  written  agreement. 

What  are  they  ?  Plainly,  of  the  loosest  and  most  indefinite 
nature.  The  trusts  are,  to  sell  the  estates,  and  pay  to  the  or- 
der of  Josiah  all  the  debts  incurred  for  building  the  houses,  and 
to  pay  such  just  demands  as  shall  be  presented.  Not  one  word 
is  said  about  any  debts  due  to  Stephen  being  specially  paid  ; 
and  no  debts  were  to  be  paid,  except  by  order  of  Josiah.  It  is 
plain,  therefore,  that  the  whole  trusts  were  for  the  benefit  of  Jo- 
siah, controllable  by  him  and  recoverable  by  him.  They  were 
secret,  undefined  trusts,  the  effect  of  which  was  to  lock  up  the 
property  against  all  his  creditors,  and  to  enable  him  to  defeat 
the  mortgage  of  Dresser  in  particular.  No  creditors,  as  such, 
were  parties  to  the  deed ;  none  could  claim  under  it. 

It  is  clear,  upon  principle  as  well  as  upon  authority,  that 
trusts  of  this  nature  are  countermandable  at  the  mere  will  of 
the  grantor.  The  cases  of  Walwyn  v.  Coutts^  (3  Meriv.  R. 
707  ;  S.  C.  3  Sim.  R.  14)  ;  Garrard  v.  Lord  Lauderdale,  (4 
Russ.  R.  6)  ;  and  Acton  v.  Woodgaie,  (2  Mylne  &;  Keen  R. 
492),  are  directly  in  point. 

The  case,  then,  must  be  taken  exactly,  as  if  it  were  a  subse- 
quent conveyance  of  Josiah  H.  Hammond  upon  trusts  for  him- 
self alone,  and  to  be  executed,  as  he  should  direct.  Under  such 
circumstances,  it  is  clear,  that  it  cannot  prevail  against  prior 
purchasers  from  him,  or  prior  creditors  of  him. 

As  to  the  expenditures  of  Stephen  Hammond  ;  they  were  all 
made  after  Dresser's  mortgage  was  registered,  of  which  by  law 
Stephen  must  be  presumed  to  have  constructive  notice — at  least 
from  the  time  of  the  registration. 

My  opinion  is,  that  the  deed  to  Stephen  is  fraudulent  and 
void,  and  was  originally  designed  to  defraud  creditors  and  prior 
purchasers.  The  plaintiff  is  at  once  a  creditor  and  a  purchaser 
in  the  sense  of  the  rule. 
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The  conveyance  ought  to  be  declared  to  be  null  and  void,  as 
a  firaud  upon  creditors  and  purchasers ;  and  Stephen  ought  to  be 
decreed  to  execute,  in  due  form  of  law,  a  release  of  his  title 
under  the  said  conveyance  to  the  plaintiff;  and  he,  and  his  heirs 
and  assigns,  ought  to  be  perpetually  enjoined  not  to  set  up  or 
assert  against  the  plaintiff,  or  his  heirs  and  assigns,  any  title 
thereto  under  the  said  conveyance. 


Frederick  Smith  v.  Daniel  Burnham. 

The  evidence  in  the  present  case  was  held  to  be  too  loose  and  general  in  its 
texture,  to  establish  the  case,  stated  in  the  bill,  of  a  general  copartnership 
in  land  and  lumber  speculations  in  Maine. 

Evidence  by  confessioBs,  especially  wherb  it  goes  to  the  whole  merits  of  the 
case,  is  open  to  much  objection. 

A  Court  of  Equity  will  not  interfere  to  direct  a  specific  performance  of  an 
agreement,  where  the  terms  of  the  contract  are  not  definite  and  full,  and 
its  nature  and  extent  are  not  made  out  by  clear  and  unambiguous  proofs. 

A  promissory  note  on  interest  cannot  be  treated  as  a  mere  memorandum  of 
an  advance  for  a  purchase  upon  a  copartnership  account. 

A  parol  agreement,  to  become  copartners  in  the  business  of  purchasing  and 
selling  lands  and  limiber  in  the  State  of  Maine,  is  a  parol  contract  respect- 
ing an  interest  in  lands,  and  void  by  the  Statute  of  Frauds,  so  that  it  will 
not  be  enforced  by  a  Court  of  Equity. 

The  bill  did  not  state,  in  what  State  the  parol  agreement  for  copartnership 
was  actually  made,  .though  it  might  be  taken  from  the  allegations  to  have 
been  made  either  in  Massachusetts,  Maine,  or  New  Hampshire.  SemUef 
that  this  would  be  a  fatal  omission,  if  properly  presented  to  the  Court. 

Sill  in  Equity.  This  case  had  already  been  before  the  Court 
on  an  interlocutory  matter,  (S.  C.  3  Sumner  R.  613).  The 
bill  stated,  that  ^*  about  the  first  of  June,  1834,  the  plaintiff  and 
the  defendant  entered  into  an  agreement,  to  become  copartners 
in  the  business  of  purchasing  and  selling  lands  and  lumber  in 
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the  State  of  Maine,"  upon  a  joint  capital,  to  be  fiirnisbed  by 
both,  and  the  profits  and  losses  to  be  equally  shared  between 
thern.     The  bill  then  proceeded  to  state,  that  certain  purchaser 
and  sales  of  land  and  lumber  (enumerating  tbem,)  were  made 
by  the  defendant,  in  pursuance  of  the  agreement,  and  that  oer* 
tain  advances  of  money  were  made  by  the  plaintiff  to  the  de- 
fendant, on  the  same  account.     It  called  for  an  account  of  all 
the  dealings  and  affairs  of  the  copartnership ;  and  then  prayed, 
that  the  copartnership  might  be  dissolved,  and  that,  if  any  of 
the  purchased  lands  remained  unsold,  the  defendant  might  be 
decreed  to  convey  to  the  plaintiff  his  just  and  equitable  share ; 
and  for  further  relief. 

The  answer  denied  the  existence  of  any  such  agreement  of 
copartnership,  and  that  any  purchases  were  ever  made  in  pur- 
suance thereof;  and  that  any  advances  of  money  were  ever 
made  by  the  plaintiff,  as  asserted  in  the  bill.  And  it  proceeded 
to  answer,  in  full  terms,  all  the  allegations  of  the  bill,  and  '*-^ 
the  merits  thereof,  and  also  relied  upon  the  Statute  of  FraudS| 
as  a  full  defence  to  such  pretended  agreement. 

B.  Rand  for  the  plaintiff;  C.  P.  and  B.  R.  Curtis  for  the 
defendant.  The  proofs  relied  upon  by  the  counsel,  and  the 
oases  cited,  are  fully  stated  and  considered  by  the  Court. 

Story  J.  The  main  questions  in  the  cause  are,  (1.)  In  the 
first  place,  whether  there  was  an  agreement  of  general  copart- 
nership ;  (2.)  In  the  next  place,  wbetlier  any  such  advances 
or  purchases  were  ever  made  in  pursuance  thereof,  as  are 
charged  in  the  bill ;  (3.)  And,  in  the  next  place,  whether,  if 
there  was  any  such  agreement^  it  not  being  pretended  to  be  in 
writing,  but  merely  by  parol,  it  is  not  utterly  void  wttbia  the 
Statute  of  Frauds.  To  enable  the  ptuntiff  to  maintain  his  suit 
it  is  indispensable,  that  he  should  make  out  the  affirmative  upoo 
each  of  these  points ;  that  there  was  such  a  copertDeiship ;  thai 
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such  advances  and  purchases  were  made  ;  and  that  the  agree- 
ment is  not  within  the  Statute  of  Frauds.  The  answer  having 
positiTety  denied  the  two  former,  as  matters  of  fact,  and  the  de* 
Bials  being  responsive  to  the  aUegatioos  of  the  bill,  it  follows,  of 
course,  that  it  is  incumbent  upon  the  plaintoff,  by  competent  and 
satisfactory  evidence,  to  overcome  the  answer,  and  falsify  its 
statements  by  two  witnesses,  or  by  one  witness  and  other  equiv- 
alent proofs,  or  it  must  stand  foe  verity.  It  will  not  be  sufficient, 
that  some  of  its  statements  may  be  brought  into  doubt.  They 
must  all  be  positively  overcome,  so  far  at  least  as  the  merits  of 
the  controversy  are  concerned. 

And,  first,  as  tathe  existence  of  the  agreement  of  copartner- 
ship. And,  here,  it  is  most  material  to  remark,  that  there  is 
not  a  nngle  scrap  of  paper  in  the  cause  between  the  parties, 
alluding  to,  or  in  any  manner  w*hatsoever  toncliing,  the  matter 
of  such  copartnership.  AJthough,  as  the  allegations  of  the  bill 
show,  large  operations  in  the  purchase  and  sales  of  land  were 
contemplated,  and  large  advances  might  from  time  to  time  be 
required  to  meet  the  exigencies  of  such  a  business,  and  entire 
confidence  must  have  existed  between  the  parties,  not  a  single 
letter  is  produced,  which  alludes  to  any  negotiations  or 'specula- 
tions or  advances.  The  absence  of  all  sQch  documents,  in  a 
case  of  this  sort,  during  the  whole  period  of  the  supposed  opera- 
tions of  the  partnership,  is  certainty  an  awakening  circumstance, 
difficult  to  account  for  in  a  satisfactory  manner,  if  the  agree- 
ment be  real ;  but  of  easy  and  natural  explanation,  if  it  be  a 
mere  figment,  or  an  unexecuted  proposal. 

In  the  next  place,  there  is  no  exact  proof  of  the  agreements— • 
its  terms,  its  nature,  its  extent,  its  duration,  or  its  objects — 
fipom  any  witness  present,  when  it  was  formed.  All,  that  we 
know  about  it,  is  derived  firom  after  conversations  and  loose  con- 
fessions of  the  defendant,  testified  to  by  certain  witnesses,  which 
eoQversatiens  and  confessions,  if  entirely  confided  in,  still  leave 
the  nature  and  terms  of  the  agreement  so  loose  and  indefinite^ 
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that  it  is  utterly  impossible  to  ascertain  its  exact  and  full  import 
in  all  respects,  so  as  to  enable  a  Court  of  Equity  to  execute  it 
with  a  confidence,  that  it  understood  the  whole  intentions  of  the 
parties.  For  example,  in  what  proportions  were  the  parties  to 
be  interested,  and  to  supply  funds  ?  To  what  purchases  was 
the  copartnership  to  extend  ?  To  all  purchases  of  land  or  tim- 
ber made  by  either  of  them  respectively,  or  to  those  only  made 
on  joint  account  ?  If  the  latter,  how  werb  the  purchases  to  be 
ascertained,  and,  as  it  were,  ear-marked  ?  What  was  to  be  the 
duration  of  the  partnership  ?  During  pleasure,  or  life,  or  for 
a  limited  period  ?  All  these  are  questions,  which  must  be  an- 
swered with. definite  exactness  and  clearness,  before  the  Court 
could  make  a  satisfactory  decree ;  and  yet,  looking  to  the  whole 
evidence,  it  is  scarcely  possible  to  find  sufiSicient  materials  for 
satisfactory  answers  to  them ;  or,  at  least,  for  such  answers  as 
a  Court  of  Equity  might  rely  on  with  undoubting  confidence. 

And  then,  again,  the  whole  substance  of  the  case  is  to  be 
made  out,  as  has  been  already  intimated,  by  confessions.  Now, 
evidence  of  this  sort,  especially  where  it  goes  to  the  whole 
merits  of  the  case,  is  certainly  open  to  much  objection.  It  was 
well  remarked,  by  Sir  William  Grant,  in  Lench  v.  Lench,  (10 
Ves.  R.  518)  where  an  attempt  was  made  to  establish,  by  parol 
declarations  and  confessions  of  a  party,  a  trust  in  rtal  estate,  that 
'^  It  is  in  all  cases  most  unsatisfactory  evidence,  on  account  of 
the  facility,  with  which  it  may  be  fabricated,  and  the  impossi- 
bility of  contradicting  it.  Besides ;  the  slightest  mistake  or 
failure  of  recollection  may  totally  alter  the  eiSect  of  the  declara- 
tion.'' He  added,  in  reference  to  the  case  before  him,  what  is 
equally  true  in  the  case  before  us,  that  '^  there  are  no  corrobo- 
rating circumstances  by  any  writing  under  his  (ihe  party's) 
hand.  In  most  of  the  cases,  there  has  been  at  least  something 
in  writing,  some  account,  by  which  it  appeared,  that  the  fund 
was  laid  out.  This  case  has  not  the  circumstance,  considered 
of  weight  in  other  cases,  the  inability  of  the  defendant  to  make 
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the  purchase  with  other  funds."  Indeed,  it  is  scarcely  possible 
to  avoid  feeling,  that  this  language  meets  the  very  difficulties 
of  the  present  case.  Here  there  is  no  writing,  no  account,  no 
proof  of  the  funds  of  the  plaintiff  being  actually  laid  out  in  any 
lands,  and  no  proof  of  inability  of  the  defendant  to  make  the 
purchases,  which  he  did  make,  without  the  money  or  credit  of 
the  plaintiff  to  aid  him. 

I  have  read  over  the  whole  evidence  in  this  case ;  and  although 
there  is  much  from  the  confessions  of  the  defendant,  which,  if  it 
stood  alone,  might  lead  one  to  the  conclusion,  that  there  was 
some  sort  of  partnership,  or  joint  interest,  intended  by  the  par- 
ties, in  certain  purchases,  made  or  to  be  made  of  lands  and  lum- 
ber in  Maine  ;  yet  I  am  not  entirely  satisBed^  that  it  is  so  de6- 
nite  and  satsfactory,  as  to  its  nature  or  extent,  or  the  proportions 
of  the  parties,  as  would  lead  a  Court  of  Equity  to  enforce  it ; 
for  it  is  a  general  rule  of  such  courts,  not  to  interfere  to  direct  a 
specific  performance  of  any  agreement,  where  the  terms  of  the 
contract  are  not  all  definite  and  full,  and  its  nature  and  extent 
are  not  made  out  by  clear  and  unambiguous  proofs.'  But  the 
countervailing  proofs,  on  the  part  of  the  defendant,  do  certainly 
throw  great  doubts  and  uncertainties  over  the  proofs  on  the 
other  side,  and  lead  us  to  the  conclusion,  that  there  may  have 
been  some  mistakes  and  misapprehensions,  ta  say  the  least,  on 
the  part  of  the  plaintiff's  witnesses,  as  to  the  purport  and  effect 
of  the  conversations  of  the  defendant,  to  which  they  testify. 

But,  if  this  difficulty  could  be  overcome,  there  are  other  con- 
siderations of  very  grave  importance,  touching  the  next  point, 
namely,  of  the  adva  ces,  made  by  the  plaintiff  on  account  of 
the  asserted  copartnership  ;  and,  if  such  advances  were  made, 
of  the  actual  investment  of  such  advance  moneys  in  any  lands  or 


'  See  2  Story  on  Equity  Jurisp.  ^  751,  $  764,  and  $  767,  and  the  cases 
tliere  cited. 
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timber  on  account  of  the  asserted  copartnership.  Upon  this 
subject,  the  bill  states,  that  about  the  ^th  of  June,  1834,  the 
plaintiff  and  defendant,  being  in  the  State  of  Maine,  for  the 
purpose  of  prosecuting  the  business  of  the  copartnership,  pur^ 
chased  of  one  Babbitt,  at  Bangor,  '^  one  undivided  moiety  of  a 
large  quantity  of  logs  or  timber,  tar  the  sum  of  thirty-five  hun- 
dred dollars,  or  thereabouts ;"  and  the  other  undivided  moiety 
was  at  the  same  time  purchased  of  Babbitt  by  one  Robert  M. 
.N.  Smith,  for  the  like  sum  of  thirty-five  hundred  dollars,  or 
thereabouts  ;  and  by  the  terms  of  the  sale,  a  credit  was  to  be 
given  for  some  part  of  the  purchase  money,  (but  for  what  part 
the  credit  was  to  be  given,  the  bill  does  not  stale)  ;  and  there- 
upon it  was  agreed,  that  Smith  should  have  the  management 
and  control  of  the  timber,  and  sell  the  same,  and  account  with 
the  plaintiff  and  defendant  for  their  moiety  thereof;  that  the 
plaintiff  then  advanced  to  the  defendant  on  account  of  the  pur- 
chase, and  for  his  share  of  the  money  then  to  be  paid,  the  sum 
of  one  thousand  dollars,  or  thereabouts  ;  that,  afterwards,  about 
the  first  of  January,  1635,  Smith  accounted  with  the  defendant 
for  the  proceeds  of  some  part  of  the  sales  of  the  timber,  and 
paid  to  the  defendant  the  sum  of  two  thousand  doUars  on  ac- 
count of  the  plaintiff  and  defendant,  and  thereupon  the  plaintiff 
directed  the  defendant  to  retain  the  same,  to  be  paid  on  account 
of  certain  lands,  purchased  on  joint  account,  of  one  Black,  and 
which  will  be  hereafter  mentioned. 

The  bill  then  states,  that,  in  farther  prosecution  of  the  co- 
partnership, the  plaintiff  and  defendant,  about  the  first  of  Octo- 
ber, 1834,  contracted  with  one  Packard,  that  he  should  convey 
to  the  plaintiff,  or  his  assigns,  a  certain  tract  of  land  in  Maine, 
and  thereupon  Packard  executed  and  delivered  to  the  plaintiff 
his  bond,  conditioned  to  convey  the  land  to  the  plaintiff,  or  his 
assigns,  upon  the  making  of  certain  payments  by  the  plaintiff, 
or  his  assigns ;  that  about  the  first  of  December,  1834,  the 
plaintiff  delivered  the  said  bond  to  the  defendant,  to  enable  the 
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latter  10  comply  with  the  conditions,  and  obtain  a  conveyance 
of  the  land ;  that  the  defendant,  instead  of  so  doing,  gave  up 
the  bond  to  Packard  to  be  cancelled,  alleging  that  it  was  not 
for  the  benefit  of  the  copartnership  to  receive  a  conveyance. 

The  bill  then  states,  that  about  the  l-2th  of  December,  1834, 
it  was  ascertained,  that  one  Black,  in  his  own  right,  as  agent 
or  trustee,  was  desirous  of  selling  several  townships  of  land  in 
Maine,  and  that  one  David  Webster  was  ready  and  willing  to 
purchase  one  undivided  moiety  thereof,  and  thereupon  the 
plaintiff  and  defendant  agreed,  that  their  copartnership  should 
purchase  the  other  moiety  thereof;  and  that  the  defendant 
should  proceed  without  delay  to  make  a  contract  with  Black 
for  the  sale  and  conveyance  thereof;  and  that  the  sum  of  one 
thousand  dollars  retained  by  the  defendant  should  go  and  be 
applied  by  the  defendant,  in  and  towards  the  first  cash  pay- 
ment for  the  sale  and  conveyance  of  the  said  moiety  by  Black  ; 
and  that,  if  the  defendant  should  want  more  money  for  the  pur- 
pose, he  should  give  notice  thereof  to  the  plaintiff,  who  was  to 
assist  him  io  raising  the  requisite  funds.  The  bill  then  states, 
that  the  defendant  accordingly  contracted  with  Black  for  the 
one  moiety  of  nine  and  one  half  townships  of  laud ;  and  Web- 
ster contracted  for  the  other  moiety  thereof;  that  the  de- 
fendant then  paid  Black  the  sum  of  one  thousand  dollars,  and 
DO  more,  toward  the  purchase  money,  and  to  bind  the  bargain  ; 
that  the  contract  in  writing  of  Black,  for  such  sale  and  convey- 
ance thereof,  was,  by  agreement  between  defendant  and  Web- 
ster, to  run  to  them  both,  to  convey  the  whole  lands  to  them, 
of  which  Webster  was  to  be  the  owner  of  one  moiety,  and  the 
defendant  of  the  other ;  but  whether  Webster  then  knew,  that 
the  purchase  was  then  made  by  Burnham  for  the  benefit  of  the 
copartnership,  the  bill  alleges  the  plaintiff  to  be  ignorant.  The 
bill  then  states,  that  Black  executed  the  contract  in  writing 
accordingly. 

VOL.  III.  56 
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The  bill  then  alleges,  that  the  plaintiff  and  defendant  after- 
wards, jointly  and  separately,  oflfered  the  interest  of  tbe  copart- 
nership in  the  said  townships  for  sale,  and  endeavored  to  effect 
a  sale  thereof;  and  that  the  defendant  constantly  spoke  of  the 
interest  in  the  said  lands  as  belonging  to  the  copartnership,  and 
spoke  of,  and  recognised,  and  treated  the  said  plaintiff,  as  having 
an  equal  and  copartnership  right  therein. 

The  bill  then  states,  that  afterwards,  about  tbe  12th  of  Feb- 
ruary, 1835,  the  time  approaching,  when  another  payment 
would  become  due  to  Black,  the  plaintiff  made  a  further  ad- 
vance of  four  thousand  and  four  hundred  dollars  to  the  defend- 
ant, to  be  applied  towards  such  payment  to  Black.  That  soon 
afterwards  the  defendant  sold  the  interest  of  the  copartnership 
in  seven  and  one  half  of  the  said  township,  at  a  great  pro6t ; 
that  the  plaintiff  was  ready  to  have  made  any  further  advances 
on  account  of  the  copartnership,  to  enable  the  defendant  to 
comply  with  his  contract  with  Black,  and  had  actually  deposited 
in  a  bank  at  Bangor  for  the  purpose  the  sum  of  Gve  thousand 
dollars,  to  his  own  credit;  but  the  defendant  never  asked  for 
any  further  advances  ;  and  the  plaintiff  understood,  that  Black 
did  not  exact  strict  payment,  so  that  no  more  money  was  want- 
ed. The  credit  was  accordingly  extended ;  and  paytneiit  was 
subsequently  made,  by  means  of  the  proceeds  of  the  sales  of  the 
copartnership  interest  in  the  lands  aforesaid,  of  all  tbe  sums 
due  to  Black  under  the  contract,  and  that  the  defendant  has 
sold  the  interest  of  the  copartnership  in  the  remaining  portion 
of  the  land,  and  realized  therefrom  a  large  pro6t,  amounting  to 
forty  thousand  dollars. 

These  are  all  the  specifications  in  the  bill  of  any  advances,  for 
investments  made  under  the  asserted  copartnership.  As  to  the 
purchase  of  Babbitt,  the  answer  gives  a  very  different  account 
of  it  from  what  is  stated  in  the  bill.  It  positively  denies,  that 
there  ever  was  any  such  copartnership  interest  therein  ;  and  as 
positively  denies^  that  the  plaintiff  ever  advanced  the  sum  of 
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one  thousand  dollars,  or  any  other  sum,  to  the  defendant,  as 
the  plaintiff's  share  of  moneys  to  be  paid  for  thie  logs.  On 
the  contrary,  the  answer  asserts,  that  on  the  23d  of  July, 
1834,  the  plaintiff  lent  one  thousand  and  ten  dollars  to  the  de- 
fendant, and  took  the  defendant's  promissory  note  therefor, 
payable  on  demand,  with  interest.  The  bill  admits  the  giving 
of  this  note,  and  insists,  that  it  was  taken  and  preserved  as  a 
meiqorandum  of  the  amount  and  time  of  such  advance,  and  that 
this  is  a  customary  mode  of  doing  business  in  like  cases.  A 
copy  of  this  note  is  annexed  to  the  bill,  and  it  is  for  the  payment 
of  one  thousand  and  ten  dollars,  to  the  plaintiff,  or  order,  on 
demand,  with  interest.  Now,  no  satisfactory  proof  has  been 
offered  in  this  case,  that  in  transactions  of  this  nature  notes  in  such 
a  form  are  ever  given  as  mere  memorandums  of  advances.  That 
notes  should  be  given  in  such  cases,  payable  on  demand,  would 
seem  to  be  sufficiently  singular,  and  so  inexpressive  of  the  real 
intent  of  the  parties,  as  to  excite  some  doubt  whether  it  could  be 
a  usual  course  of  business.  But  thai  such  notes  should  be  given, 
payable  with  interest,  would  seem  to  be  utterly  repugnant  to 
all  notions  of  propriety  in  the  conduct  of  such  business.  Primd 
facie  J  such  notes  must  be  presumed  to  import  a  present  abso- 
lute indebtment  of  money,  for  which  interest  is  to  be  paid. 
And  to  allow  parol  evidence  to  shew,  that  such  was  not  the 
intention  of  the  parties  would  be,  not  only  to  vary,  but  to  con- 
tradict, the  very  words  of  the  instrument.  It  appears  to  me, 
that  this  very  note  is  written  evidence  directly  contradicting  the 
allegations  of  the  bill,  that  there  was  an  advance  of  one  thou- 
sand dollars  on  copartnership  account,  towards  the  purchase  of 
the  timber  from  Babbitt.  I  know  not,  indeed,  where  a  Court 
of  Equity  could  stop,  if  it  could,  under  such  circumstances  as 
are  presented  in  the  present  case,  allow  such  a  note  to  be 
treated  as  a  mere  memorandum  of  an  advance,  for  a  purchase 
upon  a  copartnership  accoimt.  The  defendant  has,  in  his  an- 
swer,  akoy  expressly  denied,  that  he  has  ever  received  from 
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Smith  anjr  moDeys  or  notes,  on  account  of  the  timber  beyond 
the  moneys,  which  he  bad  advanced  without  any  interest  there-^ 
for.     But,  as  the  case  made  by  the  bill  is  met  by  such  direct 
denials  of  the  copartnership,  and  of  the  advance  of  the  one  thou- 
sand  dollars  on  account  tliereof,  -and  is  unsupported  by  any 
sufficient  evidence,  tbe  question  of  such  advance  may  be  dis- 
missed   from   any   farther  consideration.     The  testimony   of 
R.  M.  N.  Smith,  who  is  principally  relied  on  to  establish  this 
part  of  the  plaintiff's  case,  is  to  the  following  efiect;  That  he 
saw  the  plaintiff  and  Burnham,  at  Bangor,  in  the  summer  and 
fall  of  1834;  that  they  were  there  for  the  purpose  of  specula- 
tion in  lands,  and  other  matters.     That  be  was  employed  by 
them  to  use  bis  inBuence  and  information  for  getting  bonds  for 
lands  for  them ;  and  was  to  receive,  for  his  compensation,  half 
of  tbe  profits  made  on  the  sale  of  such  bonds,  and  tbe  plaintiff 
and  Burnham  were  to  share  the  other  half,  equally,  between 
them.     That  both  the  plaintiff  and  Burnham  stated  to  him  that 
they  were  jointly  and  equally  interested  in  any  speculations 
they  should  make.     That  they  jointly  with  him  purchased  a  lot 
of  logs  of  Babbitt,  in  the  early  part  of  tbe  summer  of  1834  ;  bis 
interest  to  be  one  half  and  that  of  the  plaintiff  and  Burnham,  the 
other  half,  jointly  and  equally,  between  them.     Tbe  plaintiff  did 
not  make  any  advance  of  money  for  the  purchase  of  tbe  logs ; 
but  it  was  to  be  made,  and  was  made  by  Burnham.     That  when 
the  bargain  was  closed  the  plaintiff  offered  to  go  and  get  a  sum 
of  nrK>ney  to  pay,  and  Burnham  told  him  he  had  money  enough 
in  bis  pocket-book  to  pay  what  was  required ;   and   that  the 
plaintiff  and  he  could  settle  afterwards;  and  Buinham  accord- 
ingly paid  the  advance   money,  about  two  thousand  dollars* 
The  witness  gave  to  Burnham  two  notes,  or  receipts,  to  ac- 
count for  the  advance,  which  were  afterwards  returned  to  him 
by  Burnham,  on  a  settlement  m  tbe  following  autumn.    The 
witness  was  to  take  the  lumber,  and  saw  it  up,  and  sell  it,  and 
then  he  was  to  have  half  tbe  profits,  and  the  plaintiff  and  Bumhaia 
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the  other  half.  Od  the  settlement  he  paid  the  whole  advance 
of  two  thousand  dollars ;  but  no  more  is  stated  by  him  to  have 
been  paid  to  Bumham.  That  in  December,  1834,  be  saw 
Bumham  at  Bangor.  Soon  after  he  and  Bumham,  and  colonel 
Webster,  went  to  see  Black  at  Ellsworth,  and  there  Bumham 
and  Webstei  concluded  a  bargain  for  the  lands  with  Black. 
That  the  witness  bad  no  interest  to  the  purchase ;  but  that  Bum- 
ham told  him,  that  ^*  Webster  was  to  have  one  half,  and  the 
plaintiff  and  himself  the  other  half  together,  they  being  jointly 
and  equally  interested  in  any  purchases  of  land  ;"  adding,  that 
tbe  plaintiff's  capital  was  not  large,  but  his  credit  was  good, 
and  that  they  could  make  out  their  parts  of  the  payment  well 
enough.  Tbe  witness  added  that  '^  In  various  conversations 
Bumham  told  him,  that  be  and  the  plaintiff  were  equally  and 
jointly  concerned  in  any  operations  to  be  made  by  either." 

Now,  giving  the  fullest  effect  to  this. testimony,  as  to  the  Bab* 
bitt  purchase,  we  see,  that  even  Smithy  the  co-purchaser  of  the 
logs,  does  not  pretend,  that  he  ever  knew  of  any  such  advance 
made  by  the  plaintiff  to  the  defendant,  on  account  of  the  logs. 
On  the  contrary,  he  admits,  that  the  whole  money,  (two  thousand 
dollars),  was  paid  by  the  defendant,  out  of  his  own  funds ;  and 
if  afterwards  the  plaintiff  had  repaid  to  the  defendant  his  slmre 
of  such  advance,  the  note  already  alluded  to  could  not  have 
been  given  to  the  plaintiff  in  that  account,  but  would  seem  to 
be  utterly  irreconcilable  with  the  very  nature  of  such  a  trans- 
action. It  is  remarkable,  too,  that  Smith  confirms  the  answer, 
as  to  his  repayment  of  the  money  to  the  defendant,  which  was 
advanced  to  him ;  and  he  does  not  even  pretend,  that  in  his  set- 
tlement with  the  defendant  be  ever  paid  him  a  cent  beyond 
that  advance.  So  far,  then,  as  the  Babbitt  transaction  goes, 
no  case  is  made  out  in  evidence,  which  shews,  that  tbe  defend- 
ant has  ever  received  any  money  beyond  his  advance  from 
Smith  on  joint  or  copartnership  account ;  and  consequently  the 
bill  on  this  point  is  not  maintained.     Indeed,  it  is  not  averred 
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in  the  bill,  that  any  pro6ts  were  in  fact  made  thereon.  It  should 
be  added,  that  if  this  objection  were  not  decisive,  it  would  be 
impossible  for  the  Court  to  maintain  jurisdiction,  to  decree  ao 
account  of  this  matter  without  Smith  being  made  a  direct  party 
to  the  bill,  as  the  proper  and  ultimate  accounting  party. 

I  have  not  thought  it  necessary  to  comment  at  large  upoa 
the  bearing  of  Smith's  testimony  as  to  the  Babbitt  transactioo 
and  purchase,  and  the  joint  interest  of  the  plaintiff  and  defend* 
ant  therein,  or  as  to  the  purchase  from  Black  on  their  joint 
account.  It  certainly  is,  in  some  particulars,  strong  and  direct 
to  the  purpose.  But  it  consists  wholly  of  asserted  confessions 
of  the  defendant,  and  does  not  satisfactorily  establish  any  general 
copartnership,  such  as  is  charged  in  the  bill,  between  the  plain- 
tiff  and  the  defendant,  whatever  might  be  its  force  as  to  a  joint 
interest  in  the  Babbitt  purchase,  or  the  Black  purchase.  Simi- 
lar remarks  are  applicable  to  the  testimony  of  Woodman  as  to 
the  Babbitt  purchase.  He  testiBes  to  conversations  of  the  de- 
fendant of  a  very  general  nature,  and  in  very  general  terms,  in 
the  autumn  of  1834,  in  the  latter  part  of  September,  or  the  be- 
ginning of  October,  to  this  effect ;  that  the  plaintiff  had  gone 
into  land  speculations  with  him ;  that  he  and  the  plaintiff  had 
purchased  logs,  on  which  they  had  made,  or  should  make,  six- 
teen hundred  dollars;  that  they  had  made  a  large  purchase  of 
lands,  or  had  the  refusal  of  a  number  of  townships ;  that  they 
should  make  on  lands  a  large  sum,  say  eighty  thousand  dollars ; 
and  that  in  the  whole  conversation  the  defendant  used  the  word 
*^  we,''  coupling  himself  and  the  plaintiff  together,  though  he 
did  not  use  the  word  partner,  partnership,  or  joint  interest. 
Now  it  is  impossible  not  to  perceive,  how  very  loose  and  un- 
satisfactory such  statements  are  to  found  any  satisfactory  proofs 
of  a  de6nite  6xed  copartnership.  It  is  also  to  be  remembered, 
that  though  this  conversation  was  long  after  the  Babbitt  pur- 
chase, yet  it  was  long  before  the  purchase  of  Black ;  so  that,  as 
to  the  latter,  nothing  more  could  have  been  contemplated,  giving 
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the  fullest  eiTect  to  the  language,  (ban  future  speculations  in 
those  lands  on  joint  account.  The  testimony  of  Pearson  Cogs- 
well, as  to  the  purchase  of  the  lumber,  is  equally  loose  and 
unsatisfactory.  All  that  he  says  is,  that  some  time  previous  to 
December,  1834,  on  board  of  a  steam-boat,  Burnham  said  to 
biro,  "  1,"  or  <' Frederick  Smith  and  I,  have  let  Robert  M.  N. 
Smith  have  money  to  purchase  lumber."  In  respect  to  the 
purchase  from  Black,  he  is  more  full ;  but  still  very  general. 
He  states  in  efiect,  that  in  various  conversations  with  him  Burn- 
bam  acknowledged,  that  the  purchase  from  Black  was  made 
(with  Webster),  on  the  joint  account  of  himself  and  the  plain- 
tiff; that  he  and  the  plaintiff  were  in  partnership  in  pur* 
chasing  the  bond  from  Black,  and  other  land  and  lumber  in 
Maine,  and  in  their  Eastern  speculations ;  and  that  he  often 
spoke  of  the  plaintiff^s  having  an  interest  in  their  purchases, 
and  being  engaged  in  the  business  of  their  purchases  in  Maine. 
But  at  the  same  time,  he  says,  that  Burnham  did  not,  as  he 
recollects,  state,  what  interest,  or  what  proportion  of  interest 
the  plaintiff  had  with  him  in  any  lands,  or  the  precise  terms, 
nature,  limits,  commencement,  duration,  or  extent  of  their 
connection. 

The  testimony  of  Dudley  Smith,  the  brother  of  the  plaintiff, 
b  even  more  general  and  loose.  In  relation  to  the  lumber 
purchase,  he  says,  that  on  the  last  of  August,  or  the  first  of 
September,  1834,  he  was  present  at  a  conversation,  in  Gilford 
(N.  H.),  between  the  plaintiff  and  Burnham,  respecting  the 
buying  and  selling  of  land  in  Maine.  They  spoke  of  having 
been  in  company  in  that,  and  selliug  lumber  ;  and  among  other 
things,  Burnham  asked  the  plaintiff,  if  he  wished  to  continue  on 
in  company  in  the  lands ;  and  the  plaintiff  answered,  yes.  The) 
then  agreed,  that  Burnham  should  go  to  Boston  and  to  Maine, 
on  the  business,  where  the  plaintiff  was  to  join  him,  and  to  pay 
half  the  expenses.  A  few  days  after,  Burnham  said  to  him  ; 
We  (meaning  the  plaintiff  and  Burnham),  shall  make  something 


448  MASSACHUSETTS. 


Smith  V.  Biirnham. 


on  our  lumber ;  but  I  do  not  see  bow  your  brother  (the  plaintiff), 
is  going  to  make  out  bis  part  of  the  money  ? 

The  witness  states  further,  that  on  the  lOtb  of  February, 
1835,  at  Gilford,  he  was  present  at  another  meeting  and  conver- 
sation, between  the  plaintiff*  and  Bumham  ;  that  they  spoke  of 
going  to  the  State  of  Maine  together.  That  afterwards,  it  was 
concluded,  that  Burnbam  alone  should  go,  as  it  was  not  neces- 
sary to  go  on  the  land,  and  that  Burnbam  should  take  the  money. 
That  the  witness  got  $500  from  the  Village  Bank,  and  delivered 
it  to  the  plaintiff,  who  banded  $400  of  it  to  Burnbam,  and  also 
gave  him  a  bundle  of  bank  bills,  which  he  said  contained  $4000. 
Burnbam  received  it  without  counting  it.  The  witness  further 
adds,  that  the  business  spoken  of  in  this  conversation,  as  well  as 
on  another  on  the  next  day,  as  belonging  to  their  (the  plaintiff's 
and  Bumhanrs)  common  interest,  was  the  buying  and  selling  of 
lands  in  Maine,  and  disposing  of  lumber.  But  be  does  not  re- 
member, that  Burnbam  mentioned  the  precise  nature,  limits, 
commencement,  duration,  or  extent  of  that  connection. 

Taking  this  testimony  altogether^  it  seems  to  me  far  too  loose 
and  general  in  its  texture,  to  (establish  the  case,  stated  in  the 
Bill,  of  a  general  copartnership  in  land  and  lumber  speculations 
in  Maine.  There  may  have  been  an  agreement,  that  the 
Babbitt  purchase  should  be  made  upon  joint  account,  or  that 
the  plaintiff  should  have  an  interest  therein,  at  bis  election.  But 
if  there  was,  it  does  not  appear  to  have  been  consurtimated  by 
any  joint  advance  made  by  him  ;  and,  at  all  events,  Smith,  the 
witness,  and  not  Burnbam,  is  the  proper  accounting  party,  as 
Bumham  is  not  proved  to  have  received  any  money  thereout 
except  for  bis  advances.  We  may  then  dismiss  this  transaction 
from  any  farther  consideration. 

In  the  next  place,  as  to  the  purchase  of  land  from  Packard, 
or  rather  the  bond  for  a  conditional  purchase  from  Packard.  As 
the  bond  in  this  case  was  actually  given  up,  and  nothing  was 
ever  obtained  under  it,  and  do  case  is  made  by  the  Bill  for  any 
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relief  touching  the  same,  the  only  aspect^  in  which  it  can  become 
material,  is  as  a  link  of  evidence  to  establish  a  particular  copart- 
nership in  those  lands,  or  an  act  of  purchase  under  the  asserted 
general  copartnership.  It  is  in  the  latter  view,  that  it  is  pre- 
sented in  the  Bill.  Does  it  establish  this  latter  view  ?  In  the 
first  place,  the  bond  was  taken  from  Packard  in  the  name  of  the 
plaintiff  alone ;  and  so  far  as  this  fact  goes,  although  the  Bill 
asserts  the  bond  to  have  been  taken  on  joint  account,  it  is  writ- 
ten evidence  of  a  sole  right,  if  not  contradicting,  at  least  not  con- 
firming, the  notion  of  a  joint  interest.  In  the  next  place,  the 
answer  expressly  denies,  that  there  was  any  copartnership  or 
joint  interest  in  the  Bond,  or  that  i(  was  taken  on  partnership 
account ;  and  it  insists  on  the  contrary,  that,  although  the  bond 
was  taken  in  the  name  of  the  plaintiff,  yet  it  was  so  for  the  sole 
account  and  bene6t  of  the  defendant  and  one  John  B.  Morgan. 
The  reason  assigned  in  the  answer  for  this  mode  of  transacting 
the  business  is,  that  before  the  making  of  the  bond,  it  came  to 
the  defendant's  knowledge,  that,  in  consequence  of  certain 
writings  between  one  Asa  W.  Babcock  and  the  said  Packard, 
Packard  could  not,  as  the  defendant  believed,  make  the  bond  to 
tbq  defendant,  without  in  some  way  affecting  a  certain  contract  for 
taking  timber  from  the  said  land,  or  interfering  therewith.  That, 
on  this  account,  the  bond  was  arranged  to  be  taken  in  the  name 
of  the  plaintiff,  without  his  knowledge  or  authority,  for  the  bene- 
fit of  the  defendant  and  Morgan.  That  the  plaintiff  came  to 
Bangor  before  the  bond  was  executed,  and  the  circumstances 
were  mentioned  to  him,  and  he  was  told  by  thie  defendant,  that 
if  he  wanted  to  have  any  share  in  the  contract  he  might  iiave  it; 
that  the  plaintiff  made  no  objection  to  the  bonds  being  made  as 
aforesaid  ;  and  it  was  so  executed,  accordingly,  and  delivered 
to  the  defendant.  That  the  plaintiff  said  he  would  take  a  share 
therein  ;  but  did  not  say  what  share,  nor  was  it  understood  or 
agreed,  what  share  be  should  have ;  but  that  it  was  never  under* 
VOL.  III.  57 
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Stood  or  agreed,  that  the  plaintiff  and  the  defendant  should  bare 
any  copartnership  interest  therein.  The  answer  further  denies, 
that  the  plaintiff  ever  gave  to  the  defendant  the  sum  of  $2300, 
or  any  other  sum,  to  enable  him  to  comply  with  the  conditions 
of  the  bond.  The  answer  further  avers,  that  it  was  agreed  be- 
tween the  plaintiff,  the  defendant  lEind  Packard,  that  the  defendant 
should  give  a  counter  bond  or  contract  to  Packard,  and  the  plain- 
tiff; and  the  defendant  accordingly  did  give  such  bond  or  contract 
to  the  effect,  that  the  plaintiff  and  the  defendant  would  take  the 
land  at  $  1 ,25  per  acre,  to  be  paid  for  at  certain  given  times  by 
instalments,  the  plaintiff  agreeing  to  take  an  interest  in  the  lands, 
if  they  could  be  obtained  at  the  price  last  mentioned,  but  not  as 
a  copartner,  as  the  defendant  understood  the  agreement.  The 
answer  then  goes  on  to  state,  that  Packard  refused  to  part  with 
the  land  at  less  than  $  1 ,50  per  acre ;  and  thereupon  the  contract 
was  rescinded  by  the  consent  of  the  parties,  and  the  bonds  mutu- 
ally given  up. 

The  testimony  of  Morgan,  the  other  supposed  co-contractor, 
is  in  the  case.  He  states,  that  in  the  autumn,  and  as  he  thinks, 
in  September,  1834,  he  had  a  conversation  while  riding  with 
Burnham,  and  that  in  the  course  bf  the  ride,  Burnham  spoke 
freely  of  the  connection  in  business  subsisting  between  himself 
and  the  plaintiff,  and  informed  him  that  the  plaintiff  had  agreed 
to  furnish  $12,000  ;  that  the  agreement  between  him  and  tbe 
plaintiff  was,  "  that  they  should  be  equally  interested  la  all 
purchases  of  land,  tic.  to  be  made."  Burnham  added,  ''  that 
the  agreement  between  the  plaintiff  and  himself  was  not  in 
writing,  and  he  could  work  tbe  plaintiff  out  of  it ;  and  that  he 
would  take  hold  of  the  purchase  with  him,  (Morgan),  and  take 
one  half  on  his  own  account  alone.  He  adds,  that  he  was  con- 
nected, in  the  autumn  of  1834,  with  the  plaintiff  and  Burnham 
in  the  purchase  of  the  Packard  lands,  his  interest  to  be  one 
third,  and  that  of  the  plaintiff  and  Burnham  to  be  one  third 
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each.  Afterwards  in  the  same  autumn,  the  parties  all  met  at 
Portland,  and  it  was  then  agreed,  that  Buroham  should  go  to 
Packard,  and  endeavor  to  purchase  the  land  of  turn  at  $  1 ,25 
per  acre,  if  possible,  if  not,  at  $1,50  per  acre ;  that  the  plaintiff 
should  pay  to  Burnham  a  sum  of  money,  to  be  employed  in  the 
purchase  ;  and,  accordingly,  the  plaintiff  did  pay  to  Burnham, 
a  large  package  of  bank  bills,  bow  much,  he  does  not  know. 
Burnham  went  away,  and  on  his  return,  stated,  that  he  had  not 
been  able  to  purchase  the  land  of  Packard  ;  and  that  the  bonds 
bad  been  given  up.  The  witness  adds,  that  Bumham's  expla- 
nation and  conduct  were  not  satisfactory  to  him,  or  to  the  plain- 
tiff. The  witness  further,  in  his  cross-examination,  states,  that  in 
the  course  of  his  ride  with  Burnham,  as  abovementioned,  Burn- 
ham told  him,  that  he  and  the  plaintiff  had  agreed  to  be  jointly  . 
concerned  in  equal  shares  in  buying  land  and  lumber;  that 
there  were  no  limits  to  their  plans  except  their  means ;  and  that 
this  connexion,  between  him  and  the  plaintiff,  had  subsisted  some- 
what more  than  a  year.  In  this  last  statement,  the  witness  must 
certainly  be  under  a  mistake ;  for  the  Bill  ilself  assigns  the  con- 
nexion or  copartnership  to  have  commenced  in  June,  1834. 
The  witness  also  adds,  that  Burnham  particularly  mentioned, 
that  he  and  Smith  had  a  joint  interest  in  the  land  to  be  pur- 
chased of  Packard,  and  in  certain  other  land,  which  the  plaintiff 
had  gone  to  Hallowell  to  secure ;  and  that  within  two  years 
before  the  time  of  taking  his  deposition,  (which  was  in  June, 
1837),  Burnham  had  declared  to  him,  that  no  one  was  concerned 
with  him  in  the  purchase  of  the  land  from  Black,  except  Colonel 
Webster ;  or  something  to  that  effect. 

This  is'  the  only  evidence,  strictly  applicable  to  the  Packard 
purchase.  It  has  been  asserted  in  the  argument  for  the  plaintiff, 
that  the  money,  paid  in  Morgan's  presence  was  undoubtedly 
that,  for  a  part  of  which  the  second  note  stated  in  the  Bill,  dated 
on  the  llth  of  December,  1834,  for  $1000,  was  given  as  a 
memoraoduro.    The  Bill  does  not,  (as  far  as  I  recollect),  con- 
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tain  the  same  assertion.    The  terms  of  the  note  seem,  however, 
inconsistent  with  any  notion  of  its  being  a  mere  memorandum  ; 
for  it  contains  a  promise  to  pay  the  01000  to  the  plaintiff  or 
order  on  demand,  with  interest.     Like  the  other  notes  in  the 
case,  it  is  negotiable,  and  on  interest,  which  would  seem  to  show, 
that  it  was  a  business  transaction  between  debtor  and  creditor, 
and  not  a  mere  deposit  of  money  with  a  partner  for  partnership 
purposes.     The  answer  admits,  that  the  defendant  borrowed 
$1000  of  the  plaintiff  on  the  11th  of  December,  1834 ;  and 
that  he  gave  a  note  for  the  same  of  the  same  dste  ;  but  it  posi- 
tively denies,  that  it  was  any  tiling  but  a  private  loan,  and  as 
positively  denies,  that  it  was  received  for  any  copartnership 
business,  or  as  a  part  of  the  capital  stock  thereof.   Morgan  states 
nothing  on  this  point.     But  his  testimony  is  inconsistent  with 
the  Bill  in  one  particular ;  for  it  stales,  that  the  purchase  of 
Packard  was  on  the  joint  account,  and  for  the  mutual  benefit  of 
the  plaintiff  and  the  defendant ;  whereas,  upon  Morgan's  testi- 
mony, he  was  interested  therein  to  the  extent  of  one  third.   But 
the  main  difficulty  remaining  in  this  part  of  the  case  is,  that 
Morgan  is  a  single  witness  against  the  answer ;  and  whatever 
may  be  the  scruples  of  the  court  in  giving  entire  credit  to  the 
statements  of  the  answer  as  to  the  Packard  purchase,  there  is 
no  inconsiderable  difficulty  in  giving  effect  to  all  the  statements 
in  Morgan's  testimony,  as  well  from  the  looseness  of  some  parts, 
as  from  the  want  of  exact  facts  in  others.     If  the  transaction 
with  Packard,  as  it  is  presented  to  fbe  court  upon  a  full  survey  of 
the  Bill,  the  answer  and  the  evidence,  satisfactorilvestablisbes 
anything,  I  cannot  admit  it  to  go  farther,  than  to  show  an  in- 
tended interest  of  the  plaintiff  in  that  particular  transaction; 
but  not  clearly,  of  itself,  to  establish  a  general  copartnership. 
If  a  general  copartnership  were  established,  aliunde,  by  the 
evidence,  it  would  be  easy  to  refer  this  transaction  to  that 
source. 
In  the  next  place,  as  to  the  purchase  from  Black,  which,  after 
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ally  constitutes  the  main  hinge  of  the  controversy.  In  regard  to 
this  part  of  the  case,  there  is  much  testimony  of  confessions  of 
Bumham,  at  difierent  times,  to  different  persons,  and  in  different 
places,  that  tlie  plaintiff  was  jointly  interested  with  him  in  that 
purchase,  as  well  as  in  bis  Eastern  speculations  generally,  in 
lands  and  lumber.  Some  of  this  testimony  has  been  already 
staled  ;  and  much  of  the  remaining  part  is  of  the  same  general 
cbaracter,  consisting  of  loose  declarations  of  joint  interest  and 
copartnership  between  Bumham  and  the  plaintiff.  I  do  not 
pretend  to  go  over  the  particulars  of  tb'is  testimony,  though  some 
of  it  is  abundantly  open  to  comment.  The  testimony  of  Clarke 
is  clearly  not  admissible,  since  he  was  not  examined  on  the  cross* 
interrogatories.  If  it  were  admissible^  it  seems  to  me  utterly 
discredited  by  the  contradictions  between  that  and  bb  petition 
and  affidavits,  filed  in  the  cause  of  Clarke  v.  Bumham^  in  the 
Circuit  Court  in  Maine.  ^  Perhaps  the  strongest  testimony  is 
that  of  William  'M.  Kimball  to  conversations,  which  be  states, 
that  he  had  with  the  defendant  at  several  times.  First,  in  Janu* 
ary,  1835,  at  Boston,  soon  after  the  purchase  of  Black,  in  which 
he  says,  that  the  defendant  told  him,  that  he  and  Frederick 
Smith  had  lately  purchased  several  townships  in  the  State  of 
Maine,  but.  he  does  not  remember  the  number  of  townships,  nor 
the  precise  sums  paid  for  them ;  but  it  was  several  hundred 
thousand  dollars ;  and  that  the  land  was  in  the  Bingham  pur- 
chase. That  the  defendant  added,  that  be  and  Smith  had  pur- 
chased together ;  that  they  were  partners  in  the  purchase  ;  that 
they  both  advanced  money  towards  the  purchase  ;  and  that 
Smith  had  not  advanced  so  much  as  he  had  expected  him  to 
advance.  Next  he  states  a  conversation  with  the  defendants  in 
February  of  the  same  year,  at  Meredith  Bridge,  in  New  Hamp- 
shire, in  which  the  defendant  said,  that  he  and  Smith  were  con- 
nected together  in  the  purchase  of  the  townships  in  MaineL;  that 
Smith  bad  not  made  out  so  much  money  as  be  expected  be 
would ;  and  he  was  sorry  he  had  taken  him  into  partnership ; 
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that  he  might  have  made  out  all  the  mooey  for  the  purchase, 
and  have  bad  all  the  profits ;  that  Smith  would  finally  make 
something  by  the  trade,  and  the  witness  thinks  he  said  forty  or 
fifty  thousand  dollars.  In  the  next  place,  he  states  a  conversa- 
tion with  the  defendant,  in  January,  1836,  in  Boston,  in  which 
the  defendant  made  statements  of  the  same  purport  as  the  other 
conversations  respecting  Smith's  interest.  In  respect  to  this  tes- 
timony, it  is  open  to  the  remark,  that  its  whole  force,  so  far  as 
the  purchase  from  Black  is  concerned,  depends  upon  this,  whether 
the  conversation  related  to  the  lands  so  purchased,  or  to  other 
lands  in  the  Bingham  purchase.  Now,  it  is  expressly  stated  by 
other  witnesses,  (Jordan  and  Stuart),  that  Smith  and  the  defend- 
ant were  jointly  interested,  as  they  understood  from  them,  in 
other  lands  in  the  Bingham  purchase,  or  at  least  in  Township 
No.  1  in  the  Bingham  purchase.  But  I  do  not  dwell  on  these  or 
some  other  circumstances  affecting  this  testimony,  although  I  can- 
not but  think,  that  the  letters  annexed  to  the  Bill,  which  passed 
between  the  plaintiff  and  the  defendant,  in  November,  1835, 
have  a  strong  tendency  to  shake  the  credibility  of  Kimball's 
statement  as  to  all  the  conversations  testified  to  by  him,  and 
especially  that  in  January,  1836.  These  letters  show,  that  as 
early  as  the  spring  of  1835,  the  plaintiff  utterly  refused  to  recog- 
nise the  rights  contended  for  by  the  plaintiff,  and  that  there  was 
then  a  controversy  subsisting  between  them. 

If  the  testimony  to  the  conversations  and  confessions  of  Bum- 
ham,  that  the  purchase  from  Black  was  made  upon  joint  account, 
or  partnership  account,  stood  alone,  it  would,  from  the  consider- 
ations already  suggested,  lay  open  to  some  doubt  and  difficulty, 
owing  to  the  intrinsic  infirmity  of  all  such  evidence.  But  it 
seems  to  me,  that  it  has  to  encounter  so  much  opposition,  if  not 
contradiction,  from  other  unexceptionable  evidence  in  the  case, 
that  a  court  of  Equity  ought  to  hesitate  a  great  while,  before 
it  should  lend  entire  credence  to  it,  for  the  purpose  of  establish- 
ing the  plaintiff's  claim. 
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In  the  first  place,  to  meet  this  claim  at  the  threshold,  we  have 
the  written  contract  of  Black,  by  which  he  binds  himseir  to 
deliver  to  David  Wiebster  and  Daniel  Bumham,  their  heirs  or 
assigns,  a  deed  in  fee,  with  warranty,  of  the  lands  in  contro* 
veisy.  This  contract,  therefore,  being  for  the  purchase  of  lands, 
is  confined  to  the  immediate  parties,  Webster  and  Bumham, 
without  any  mention  of  the  plaintiff,  or  of  any  other  person' 
being  ibterested  therein.  The  presumption  therefore  is,  that  no 
other  person  had  any  such  interest  therein,  except  Webster  and 
Bumham.  How  then  is  the  interest  of  the  plaintiff  to  be  made 
out  ?  It  must  be  by  showing,  that  there  is  a  trust  created  in  his 
favor  in  the  very  lands.  Now,  this  is  not  attempted  to  be  shown 
by  any  written  evidence  or  document.  The  sole  reliance  of 
the  plaintiff  is,  and  must  be,  either,  that  Burnham  and  he  were, 
at  the  time,  copartners  in  'business,  and  that  the  purchase  was 
made  out  of  the  partnership  funds  ;  or  that  the  plaintiff  actually 
advanced  his  own  funds  on  joint  account,  which  were  applied 
to  the  purchase.  Now,  the  Bill  does  not  contain  any  direct  alle- 
gation, that  the  moneys  of  the  copartnership,  or  of  the  plaintiff, 
were  actually  applied  to  the  purchase  from  Black.  The  Answer 
explicitly  denies,  that  any  such  moneys  were  applied ;  and  as 
explicitly  denies,  that  any  person,  except  the  defendant  and 
Webster,  had  any  right  or  title,  or  interest  in  the  purchase.  It  is 
true,  that  the  defendant  admits  in  his  answer,  that  he  did  apply 
the  $4400,  for  which  he  gave  to  the  plaintiff  a  negotiable  note 
on  the  seventh  of  Febmary,  1835,  with  other  moneys  of  his 
own  towards  the  purchase.  But  he  positively  states,  that  the 
$4400  was  a  mere  private  loan  to  himself,  and  was  not  so 
applied  as  the  moneys,  either  of  the  plaintiff,  or  of  the  supposed 
copartnership.  The  note  itself  on  its  face  supports  the  answer 
in  this  respect ;  for  its  terms  are  just  such  as  ought  to  exist  in 
the  case  of  a  loan,  and  seem  altogether  irreconcilable  with  such 
a  transaction,  as  the  Bill  asserts,  a  mere  advance  to  one  partner 
on  partnership  account. 
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Another  striking  fact  in  this  part  of  the  case  is,  that  although 
the  purchase  nK>ney  exceeds  two  hundred  thousand  dollars ;  yet 
there  is  not  a  scrip  of  paper,  showing  the  assent  of  the  plaintiff 
thereto,  or  his  obligation  to  pay  any  part  thereof,  or  bis  being  a 
copurcbaser  with  Burnbam.  Now,  certainly,  in  so  large  a  pur- 
chase, it  is  scarcely  credible,  that  a  person  of  limited  means,  like 
Bumham  should  tak^  upon  himself  the  whole  personal  respon- 
sibility of  paying  the  whole  money  without  having  his  partner  a 
party  to  the  contract,  or  bound  to  contribute  towards  the  pay- 
ment, or  even  without  having  any  proof  in  writing  to  show,  that 
be  was  a  partner.  Suppose  the  speculation  bad  turned  out  in 
the  event  to  be  a  very  losing  bargain ;  what  recourse  could  Bum- 
ham  have  had  against  the  plaintiff?  And  if  the  plaintiff  had  a 
known  fixed  copartnership  interest,  bow  happens  it,  that  there  is 
no  correspondence  shewing  the  fact,  and  calling  upon  the  plain- 
tiff to  provide  bis  share  of  the  money  ?  And  bow  happens  it, 
that  the  plaintiffi'  name  does  not  appear  upon  the  face  of  the 
notes  given  for  the  purchase  money  ? 

There  is  another  most  important  portion  of  testimony,  bearing 
upon  this  part  of  the  case,  which  has  not  been  contradicted,  or 
even  its  credibility  doubted.  Webster  was  deeply  interested 
not  only  in  his  own  half  of  the  purchase ;  but  also  in  knowing, 
who  were  the  persons  liable  for  the  other  half,  as  the  notes  in- 
cluded a  joint  responsibility  for  the  whole  purchase  money. 
Now  Webster  positively  states,  that  the  purchase  was  made  on 
the  joint  and  exclusive  account  of  Burnbam  and  himself;  and 
that  be  never  knew  of  any  other  person  being  interested  therein. 
He  farther  states,  that  when  the  purchase  was  about  to  be  made, 
Burnbam  offered  the  plaintiff  one  half  of  his  proportion,  and 
went  on  to  propose  to  the  plaintiff  to  become  interested,  and  to 
join  with  Webster  and  himself^  or  either  of  them,  in  the  pur- 
chase, each  taking  one  tbird  ;  and  that  the  plaintiff  ^'  declined 
undertaking  the  purchase  either  way,  observing,  that  it  was  too 
great  a  thing,  and  that  he  did  not  dare  take  bold  of  it.",    Web- 
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ster  further  adds,  that  the  plaintiff  was  present,  when  the  agree- 
ment was  finally  concluded  between  Burnham  and  himself,  to 
make  the  purchase  upon  their  own  exclusive  account ;  and  the 
plaintiff  declined  to  take  any  interest  in  the  purchase.  He  then 
asserts,  that  the  plaintiff  '^  never  had,  or  took  any  part,  share  or 
ioterest  in  this  contract  or  purchase."  Now,  it  seems  exceed- 
ingly difficult  to  resist  the  cogency  of  this  testimony.  It  stands 
uncontradicted,  and  comes  from  a  witness  deeply  interested  in, 
and  a  party  to  the  purchase,  and  who  had  the  most  complete 
knowledge  of  all  the  preliminary  arrangements.  What  gives  it 
additional  weight  is,  that  it  stands  in  entire  harmony  with  all  the 
written  documents  in  the  case.  They  are  just  such  as  ought  to 
exist,  if  the  testimony  be  true  ;  and  such  as  naturally  followed 
from  the  transaction.  And  they  are  just  such,  as  would  not  ordi- 
narily exist,  if  the  purchase  had  been  made  on  the  joint  account 
of  the  plaintiff  and  defendant  and  Webster. 

But  an  additional  circumstance,  which  strikes  me  as  of  great 
weight  in  this  connection  is,  that  if  the  purchase  from  Black 
bad  been  made  on  the  joint  account  of  the  plaintiff  and  the  de- 
fendant, is  the  total  absence  of  all  written  communications  and 
correspondence  between  them  on  that  subject,  either  contempo- 
raneous, or  subsequent.  The  purchase  was  one  of  great  magni- 
tude and  responsibility  ;  large  sums  were  to  be  raised  to  pay 
the  purchase  money ;  notes  were  to  be  given ;  and  yet  not  a 
single  letter  passed  between  the  parties,  communicating  infor- 
mation, proposing  arrangements,  or  asking  advice  or  assistance 
respecting  it.  Such  a  deep  and  unbroken  silence  long  con- 
tinued, does,  I  confess,  lead  my  mind  to  distrust  the  existence 
of  the  partnership.  It  would  have  a  strong  tendency  to  create 
doubts,  even  if  the  testimonial  evidence  was  far  more  full,  and 
direct,  and  distinct,  than  it  can  be  admitted  to  be.  But  when 
It  is  brought  in  connection  with  the  other  facts  of  the  case, 
already  mentioned,  it  is  impossibb  not  to  feel,  that  it  has,  and 
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ought  to  have,  much  influence  in  confirming  preexisting  doubts, 
and  sharpening  other  objections. 

But,  supposing  the  objections  already  stated  not  to  be  insu- 
perable, we  come,  in  the  next  place,  to  the  consideration  of  the 
important  point,  whether  a  parol  contract  of  this  sort,  for  a 
partnership  in  speculations  in  land,  to  be  bought  and  sold  on 
joint  account,  is  not  within  the  true  intent  of  the  Statute  of 
Frauds.  It  seems  to  me,  that  it  must  be  so  considered,  both 
upon  principle  and  authority.  There  is  no  substantial  d'l&T" 
ence  in  the  language  of  the  Statute  of  Frauds  of  Massachusetts, 
New  Hampshire,  and  Maine  on  this  subject ;  or  between  them 
and  the  English  Statute  of  Frauds  of  the  29  Car.  2d,  ch.  3.* 
The  doctrines,  therefore,  decided  upon  this  point  in  England, 
as  well  as  in  each  of  these  States,  bear  directly  upon  the  pre- 
sent case,  if  not  as  absolute  authorities,  at  least  as  containing 
the  opinions  of  the  most  enlightened  judges  upon  the  language, 
and  the  intent,  of  the  provisions  of  the  statute.  I  do  not  per- 
ceive, that  the  bill  has  stated  in  what  state  the  supposed  parol 
agreement  for  the  copartnership  was  actually  made;  and  of 
course  the  Court  cannot,  strictly  speaking,  say  by  what  local 
law  it  is  to  be  governed.  But,  as  from  the  allegations  in  the 
bill,  it  may  be  taken  to  have  been  made,  either  in  Massachusetts, 
or  in  Maine,  or  in  New  Hampshire,  it  is  not  of  much  impor- 
tance to  insist  on  this  defect  in  the  bill,  although,  perhaps,  in 
strictness,  it  might  bp  deemed  a  fatal  omission,  if  properly  pre- 
sented to  the  Court.  But,  as  the  Statutes  of  Frauds  in  all  these 
states  have  received,  and  indeed  require  the  same  construction, 
the  objection  may  well  be  passed  over. 


'  The  clause  in  the  Massachusetts  Statute  of  1783,  ch.  37,  (  3,  re- 
spectiog  parol  Trusts,  not  resuUing  Trusts,  was  not  incorporated  into 
the  Revised  Statutes  of  Maine,  in  1831,  ch.  53.  But  this  omission  was 
cured  hy  enacting  it  in  the  Statute  of  Maine,  of  the  14th  February,  1827, 
ch.358. 
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Then,  in  the  first  place,  upon  principle,  bow  stands  thia 
case?  It  insists  upon  a  parol  copartnership  for  the  purchase 
and  sale  of  lands  for  the  joint  account  of  the  partners.  If  so, 
this  is  clearly^  the  case  of  a  parol  contract,  respecting  an 
interest  in  lands.  It  was  contenaplated,  according  to  the  very 
structure  of  the  bill  itself,  that,  upon  every  purchase  made  under 
tbe  supposed  contract  of  partnership,  the  plaintiff  should  have 
an  interest  in  the  lands  purchased,  to  tbe  extent  of  one  moiety, 
or  his  share  in  the  partnership.  Now,  if  tbe  purchase  was 
made  in  the  name  of  Burnham,  as  to  one  moiety,  it  was  to  be 
in  trust  for  tbe  plaintiff.  By  the  Statute  of  Frauds  all  estates 
made  or  created  by  parol,  and  not  put  in  writing,  and  signed 
by  tbe  party  making  or  creating  the  same,  are  mere  estates  at 
will.  And  all  grants  and  assignments,  as  well  as  all  declara- 
tMHis  or  creations  of  trusts  or  confidences  in  lands  are  also  to  be 
flianifested  and  proved  by  some  writing,  signed  by  the  party, 
who  is  by  law  enabled  to  grant,  assign,  or  declare  such  trust, 
otherwise  the  same  are  utterly  void,  and  of  no  effect.  And  all 
contracts  for  the  sale  of  lands,  or  of  any  interest  in  or  concern- 
ing the  same,  are  also  required  to  be  in  writing,  otherwise  no 
action  is  maintainable  thereon.  There  is  an  exception  of  trusts 
and  confidences,  which  arise  or  result  by  the  implication  or 
construction  of  law,  or  are  to  be  transferred  or  extinguished  by 
an  act  or  operation  of  law. 

Now,  taking  these  clauses  together,  or  separately,  the  same 
conclusion  wbuld  seem  to  follow,  as  to  the  parol  agreement  in 
the  present  case.  If  the  agreement  could  be  treated  as  a  sale 
by  tl)e  defendant  to  the  plaintiff  of  any  interest  in  the  lands  to 
be  purchased,  it  would,  be  within  the  statute.  If  it  could  be 
treated  as  the  case  of  an  estate  created  in  lands,  it  would  be  a 
mere  est^  at  will,  which  would  defeat  the  whole  intention  of 
the  agreement,  and  the  whole  object  of  tbe  bill.  I  incline  to 
think,  that  it  properly  falls  under  neither  of  these  predicaments ; 
but  that  it  is  tbe  case  of  tbe  declaration  or  creation  of  a  trust  or 
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confidence  in  lands,  not  arising  or  resulting  by  implication  or 
operation  of  law.  The  trust  arises  eo  instanti  upon  each  pur* 
chase,  and  is  then  to  attach,  if  at  all.  If  the  land  is  not  sold, 
the  plaintiff  would  still  be  entitled  to  his  moiety  of  the  land,  as  a 
trust  in  Equity,  just  as  much  as  he  would  be  entitled  to  a  moiety 
of  the  proceeds  upon  a  subsequent  sale.  Suppose  the  defendant 
should  die  after  any  particular  purchase,  and  before  the  sale, 
would  it  not  be  clear,  that  the  trust,  if  it  had  any  legal  existence, 
would  attach  in  favor  of  the  plaintiff,  as  to  his  moiety,  just  as 
much  against  the  heirs  of  the  defendant,  or  persons  purchasing 
under  them  with  notice,  as  against  the  defendant  himself?  Cer- 
tainly it  would.  It  has  been  ingeniously  argued,  that  the  inter- 
est of  the  plaintiff  is  in  a  moiety  of  the  profits,  or  proceeds  of 
the  sale,  and  not  in  the  land  itself;  and  that,  therefore,  at  least, 
when  the  land  has  been  sold  by  the  defendant,  the  agreement 
attaches  to  the  moiety  of  the  proceeds.  But  the  agreement,  if 
good  at  all,  attaches  also  to  the  land  at  the  time  of  the  pur- 
chase ;  and  it  is  then  an  agreement  for  an  interest  by  way  of 
trust  in  the  land,  a  sort  of  springing  trust ;  and  it  is  in  virtue  of 
tills  trust  estate,  and  of  this  only,  that  any  right  can  attach  to 
the  moiety  of  the  proceeds.  The  risht  to  follow  the  proceeds 
is  a  right,  which,  if  it  exists  at  all,  flows  from  the  interest  in 
the  lands,  and  the  trust  created  in  favor  of  the  plaintiff.  It  is 
not  collateral ;  but  direct.  Indeed,  the  bill  puts  the  agreement 
as  one  of  a  copartnership  for  **  purchasing  and  selling-lands,"  by 
means  of  a  capital  to  be  furnished  by  the  partners,  the  profits 
and  losses  to  be  equally  shared  by  them. 

Then,  again,  it  is  suggested,  that  the  agreement  is  not  within 
the  Statute  of  Frauds,  because  it  did  not  so  much  contemplate 
an  interest  in  the  lands  purchased,  as  an  interest  in  the  contracts 
to  convey  lands  obtained  by  the  defendant  for  the  partnership, 
and  the  profits  made  on  the  sale  thereof.  But  it  is  a  sufficient 
answer  to  this  suggestion,  that  such  is  not  the  agreement  set  up 
in  the  bill.    It  is  not  an  agreement  to  purchase  contracts  for  the 
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conveyance  of  lands  to  be  sold  for  the  partDersbip  ;  but  an 
agreement  for  the  purchase  and  sale  of  lands  for  the  partner- 
ship. But  af  the  bill  had  stated  the  agreement  to  be,  as  the 
argument  has  supposed,  it  would  not  have  changed  the  legal 
posture  of  'the  case.  A  contract  for  the  conveyance  of  lands  is 
a  contract  respecting  an  interest  in  lands.  It  creates  an  equita- 
ble estate  in  the  vendee  in  the  very  lands ;  and  makes  the  ven- 
dor a  trustee  for  him.  A  contract  for  the  sale  of  an  equitable 
estate  in  lauds,  whether  it  be  under  a  contract  for  the  convey- 
ance by  a  third  person,  or  otherwise,  b  clearly  a  sale  of  an  in- 
terest in  the  lands  within  the  Statute  of  Frauds.^  A  partnership 
to  buy  contracts  for  the  sale  of  lands,  is  a  partnership  for  the 
purchase  of  an  equitable  interest  in  those  lands.  If  the  transac- 
tions are  to  be  carried  on  by  and  in  the  name  of  one  partner, 
the  partnership  is  to  create  a  trust  for  the  other  in  those  con- 
tracts ;  and  consequently,  if  the  agreement  for  the  partnership  is 
by  parol,  it  is  to  create  such  trust  by  parol.  This  would  bring 
the  case  within  the  purview  of  ihe  Statute  of  Fraud;).  Let  us 
apply  this  doctrine  to  the  case  of  the  purchase  from  Black. 
Webster  and  the  defendant  only  entered  into  the  written  contract 
with  Black  for  the  purchase  of  the  lands.  They  alone  were  the 
parties  to  it.  They  alone,  at  law,  have  the  legal  rights  growing 
out  of  it.  How  then  does  the  plaintiff  make  out  any  title  or 
interest  in  that  contract  ?  It  is  by  setting  up  a  parol  trust  to 
the  one  moiety  of  the  land  purchased  by  the  defendant  by  that 
contract,  under  the  parol  agreement  for  the  partnership ;  that 
trust  being  one  of  the  express  terms  of  that  agreement. 

Then,  it  seems  clear,  that  this  is  not  the  case  of  a  resulting  trust 
by  implication  or  construction  of  law.  It  is  not  the  purchase 
of  an  estate  by  one  man  in  the  name  of  another,  where  the 
purchase  money  is  paid  by  the  former,  and  the  deed  taken  in 

'  See  HughM  v.  Moore,  7  Crancb  R.  176, 193, 19%  J94. 
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the  name  of  the  latter.  It  b  not  the  case  of  a  purchase,  con- 
fessedly paid  for  out  of  the  funds  of  an  existing  partnership,  for 
partnership  purposes,  and  the  deed  taken  in  the  name  of  one 
partner.  In  each  of  these  cases  a  resulting  trust  will  arise  by 
operation  of  law,  in  favor  of  the  party  or  parties  advancing  the 
money.*  Here  no  partnership  funds,  as  such,  existed ;  and  no 
partnership  funds,  as  such,  are  shewn  to  have  been  applied. 
Lord  Hardwicke,  in  Lloyd  v.  SpiUtt^  (2  A(k<  R.  150),  said, 
that  resulting  trusts,  or  trusts  by  operation  of  law,  were,  6rst, 
when  an  estate  is  purchased  in  the  name  of  one  person,  but  tbe 
money,  or  consideration,  is  given  by  another;  or,  secondly, 
where  a  trust  is  declared  as  to  part,  and  nothing  said  as  to  the 
rest,  what  remains  undisposed  of  results  to  the  heir  at  law. 
And  be  added  he  did  not  know  any  other  instance,  besides  these 
two,  where  the  Court  had  declared  resulting  trusts  by  operation 
of  law,  unless  in  cases  of  fraud,  and  where  transactions  hare 
been  carried  on  mal&fide.  The  trust  in  the  present  case,  if  any 
there  was,  was  one  arising  directly  ex  contractu,  and  not  by  impli- 
cation, or  operation  of  law.  I  take  it  to  be  clear,  upon  principle, 
that  if  one  person  contracts  by  parol  with  another,  that  he  will 
purchase  an  estate  for  the  latter,  he  purchases  the  estate,  and 
takes  the  conveyance  in  his  own  name,  and  pays  for  it  out  of 
bis  own  money,  and  not  out  of  that  of  the  other  party,  that  will 
not  create  a  trust  by  implication  of  law  in  fiivor  of  the  other 
party.  The  law  in  such  case  treats  it  as  a  parol  contract  to 
purchase  and  bold  in  trust  for  the  bene6t  of  another ;  and  not  as 
a  trust  arismg  by  operation  of  law.  I  agree,  also,  that  if  trust 
money  is  invested  in  lands,  whether  rigbifuHy,  or  tortiously,  it 
may  be  followed  into  the  land,  as  a  trust  created  by  the  operation 
of  law.  But  then«  the  proof  must  be  clear,  that  it  is  trust  money, 
which  has  been  so  invested.    It  is  tbe  character  of  the  fund,  in 


1  See  Sugdeti  on  Venilora,  9th  edit.  cb.  15,  §  2,  p.  134, 135;  Dyer  v. 
Dyert  3  Cox  R.  93, 93;  2  Story  Eq.  Jurisp.  §  1201  to  ^  1207. 
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such  a  case,  that  creates  and  attaches  the  trust  to  the  land.^ 
Indeed,  there  is  here  another  difficulty  in  construing  it  to  be  the 
case  of  a  resulting  trust  in  the  lands  purchased ;  for  it  would 
defeat  the  intentions  of  the  parties,  as  set  up  in  the  bill,  that  the 
defendant  should  sell  the  lands  on  the  joint  account.' 

But  let  us  see,  how  the  present  case  stands,  upon  authority,  as 
to  this  objection.  Sii  Edward  Sugden,  in  the  ninth  edition  of 
bis  Treatise  on  the  Law  of  Vendors  and  Purchasers  of  Estates,' 
bas  stated,  that  ^'  Where  a  man  employs  another  person  by 
parol  as  an  agent  to  buy  an  estate,  who  buys  it  accordingly,  but 
denies  the  trust,  and  no  part  of  the  purchase  money  is  paid  by 
the  principal,  and  there  is  no  .written  agreement,  he  cannot 
compel  the  agent  to  convey  the  estate  to  him,  as  that  would  be 
directly  within  the  Statute  of  Frauds."  It  appears  to  me,  that 
this  is  fully  borne  out  by  the  authorities.  It  was  the  very  point 
in  BartUtt  v.  Fickersgill,  (4  East  R.  578,  note ;  S.  C.  1  Eden 
R.  516;  1  Cox  R.  15).  There  the  defendant  bought  an 
estate  for  the  plaintiff;  but  there  was  no  written  agreement  be- 
tween them,  and  no  pa^  of  the  purchase  money  was  paid  by 
the  plaintiff.  The  defendant  articled  for  the  estate  in  his  own 
name,  and  refused  to  convey  to  the  plaintiff,  who  brought  the 
bill  to  compel  a  conveyance.  There  being  no  written  evidence, 
that  the  estate  was  purchased  for  the  plaintiff,  the  question  was, 
whether  parol  evidence  was  admissible  to  establish  it.  Lord 
Keeper  Henley  held,  that  it  was  not  admissible.  On  that  occa- 
»on  he  said  ;  *'  The  question  is,  whether  this  evidence  be  com* 
petent  or  not  ?  That  will  depend  on  the  Statute  of  Frauds. 
To  allow  it  in  this  case  would  be  to  overturn  the  statute.  The 
reason  for  making  the  statute  was  the  confusion  of  property 


^  Leneh  v.  Leneh,  10  Ves.  517. 

*  fFfdU  V.  Carpenter,  2  Paige  R.  341-265;  Lemon  v.  WkUletf,  4  Rum. 
R.  423, 426. 
'  2  Sugden  on  Vendors,  p.  139,  9th  edit.  1834. 
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owing  to  peijury  either  for  money  or  affection.  The  statute 
says;  No  trust  shall  be  of  land,  unless  there  be  a  roeinorandum 
in  writing,  except  such  trusts  as  arise  by  operation  of  law.  It  is 
not  like  the  case  of  money  paid  by  one  man,  and  a  conveyance 
taken  in  the  name  of  another."  I  am  not  aware,  that  the  doc- 
trine of  this  case  has  ever  been  inipugned,  or  shaken.  On  the 
contrary,  Mr.  Chancellor  Kent  has  fully  recognised  its  authority 
on  several  occasions,  and  particularly  in  Boyd  v.  McLean^  (1 
John.  Ch.  R.  582,  569),  Sieere  v.  Sleere,  (5  John.  Ch.  R.  1, 
19),  and  Bottsford  v.  Burr,  (2  John.  Ch.  R.  405,  409).  Id 
this  latter  case  he  acted  upon  its  authority,  it  constituting  one  of 
the  main  questions  in  controversy. 

There  is  another  qase  ot  Atkins  v.  Rowe,  (Moseley  R.  133), 
where  some  persons,  desirous  of  obtaining  a  lease  of  three 
bouses,  agreed,  that  one  of  them  should  bid  for  all  the  houses, 
but  that  the  lease  should  be  for  their  joint  benefit.  Accord- 
ingly be  bid,  and  a  lease  was  made  to  him  ;  and  a  bill  was  filed 
by  the  others  to  have  the  benefit  of  the  lease,  and  that  the  pur- 
chaser might  be  decreed  to  be  a  trustee.  He  pleaded  the  Stat- 
ute of  Frauds  in  bar  to  the  discovery  and  relief.  According  to 
Moseley's  Reports,  the  Liord  Chancellor  (Lord  King)  seemed 
to  be  of  opinion  in  favor  of  the  plaintiff;  and  ordered  the  plea 
to  stand  for  an  answer,  with  liberty  to  except,  and  the  benefit 
of  it  to  be  saved  to  the  hearing.  Sir  Edward  Sugdeu,  however, 
informs  us,  that  the  defendant  by  bis  answer  denied  the  agree- 
ment, and  the  cause  being  at  issue,  several  witnesses  were  ex- 
amined on '  both  sides.  There  was  a  contrariety  of  evidence ; 
but  the  plaintiff  proved  the  agreement  by  one  positive  witness, 
corroborated  by  circumstances.  The  Lord  Chancellor  dismiss- 
ed the  bill  with  costs ;  and  bis  decree  was  affirmed  by  the 
House  of  Lords,' 


>  Sugden  on  Vendors,  9th  edit.,  1834,  vol.  ii.  p.  133, 134. 
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There  is  another  case,  Lamas  v.  Baylj/y  (1  Vera.  R,  627), 
where  two  persons  entered  into  a  treaty  for  the  purchase  of  aa 
estate,  and  one  of  them  desisted,  and  permitted  the  other  to  go 
on  with  the  intended  purchase  upon  a  parol  agreement,  that  he 
should  have  the  part  of  the  estate  he  desired.  The  estate  was 
purchased,  and  then  the  purchaser  refused  to  comply  with  the 
parol  agreement,  and  a  bill  was  brought  to  enforce  it.  At  the 
Rolls  the  plaintiff  had  a  decree,  partly  upon  the  ground,  that 
the  desisting  was  a  part  performance ;  but  chiefly  upon  the 
ground,  that  it  was  a  fraud,  and  like  the  case,  where  a  man 
agreed  to  purchase  as  agent  for  another,  and  would  afterwards 
retain  the  purchase  to  himself.  Upon  an  appeal,  the  Liord 
Chancellor  (Cowper),  reversed  the  decree,  upon  the  ground, 
(as  the  reporter  says,)  that  it  was  within  the  Statute  of  Frauds. 
However,  I  do  not  rely  on  this  case ;  because  it  appears,  from 
Mr.Raithby's  note  (1),  that  the  decree  in  the  Register's  Book, 
15,  "  that  his  Lordship  declared,  that  the  circumstances  in  this 
case  appeared  too  slight  to  ground  a  decree  for  performance  of 
the  said  agreement." 

In  Rasial  v.  Hutchinson^  (1  Dick.  R.  44),  the  bill  charged, 
that  the  plaintiff  had  employed  the  defendant  to  purchase  a 
iiouse  for  him,  and  be  accordingly  made  the  purchase  in  his  own 
name,  and  took  a  conveyance  to  himself,  and  refused  to  make  a 
conveyance  to  the  plaintiff;  and  that  in  order  to  prevent  th^ 
plaintiff  from  enjoying  the  premises,  he  had  reconveyed  to  the 
grantor,  who  was  also  made  a  party  to  the  bill;  and  the  hill 
prayed  a  performance  of  the  purchase.  The  defendant  pleaded 
the  Statute  of  Frauds.  Upon  the  plea  being  argued,  it  was  or- 
dered to  stand  for  an  answer,  with  liberty  for  the  plaintiff  to  ex-, 
cept,  and  the  benefit  saved  to  the  hearing.  What  afterwards 
became  of  the  case  does  not  appear.  The  benefit  of  the  plea 
being  reserved  to  the  hearing,  is  an  order  too  equivocal  in  its 
nature  to  found  any  absolute  opinion  upon  it. 

Then  there  is  the  case  of  Crop  v.  Norton,  (2  Atk.  R.  74 ; 
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9  Mod.  R.  233,  235),  where  Lord  Hardwicke  is  reported  to 
have  said,  ''That  where  a  purchase  is  made,  and  the  purchase- 
money  is  paid  by  one,  and  the  conveyance  is  taken  in  the  name 
of  another,  there  is  a  resulting  trust  for  the  person,  who  paid  the 
consideration.  But  this  is,  where  the  whole  consideration  moves 
from  such  person.  But  I  never  knew  it,  where  the  considera- 
tion moved  from  several  persons,  for  this  would  introduce  ail 
the  mischiefs,  which  the  Statute  of  Frauds  was  intended  to  pre- 
vent." Now,  if  this  language  was  meant  to  apply  to  all  joint 
purchases,  where  definite  proportions  of  the  estate  were  to  be 
purchased  for  each  party,  as  one  fourth,  one  third,  or  one  half, 
each  paying  his  proportion  of  the  purchase-money  accordinsly, 
it  cannot  be  maintained ;  and  the  doctrine  was  overturned  in 
Wray  v.  Steele^  (2  Ves.  &  Beam.  R.  388),  by  the  Vice  Chan- 
cellor, Sir  Thomas  Plumer.  But  if  the  language  was  used,  (as 
I  conceive  it  Was,)  with  reference  to  the  case  then  before  Lord 
Hardwicke,  where  there  was  a  mixture  of  considerations  of  dif- 
ferent natures,  and  no  such  definite  proportions  of  the  estate  to 
be  purchased  and  held  by  each  party  were  ascertained,  and  no 
definite  proportions  of  the  purchase-money  to  be  paid  by  each 
were  fixed,  then,  in  my  judgment,  there  is  great  ground  to  sus- 
tain the  doctrine.  How,  under  such  circumstances,  would  it  be 
possible  to  say,  what  interest  or  trust  in  the  property  each  was 
to  take  ?  Surely  it  would  be  too  much  to  say,  that  it  was  to 
depend  upon  the  future  valuation  of  the  property,  or  the  future 
contributions  made  by  the  parties  respectively  towards  the  pur- 
chase, or  the  possible  values  of  the  interests  in  other  property 
contributed  by  each.  In  Crop  v.  Norton,  the  purchaser  sur- 
rendered his  own  interest  in  the  old  lease  for  one  life,  upon  tak- 
0  ing  the  new,  and  the  other  party,  claiming  as  purchaser,  paid 
£1500  towards  the.  renewal  for  three  lives.     But  no  sum  was 

• 

fixed  as  the  agreed  value  of  the  old  lease  for  the  one  life.  Lord 
Hardwicke  would  not,  under  such  circumstances,  allow  the 
parol  agreement  to  control  an  express  declaration  of  trust  by  the 


OCTOBER  TERM,  1838.  467 

Smith  V.  Burnham. 

purchaser.  Sir  Thomas  Plumer,  in  fVray  v.  Steele^  (2  V.  & 
Beam.  R.  388,  390),  has  taken  the  same  view  of  the  case  of 
Crop  y.  Norton,  as  that  above  suggested  ;  saying,  that  the  doc- 
trine laid  down  by  Lord  Hardwicke  must  be  understood  with 
relation  to  the  case  before  him,  and  not  generally.  That  it  was 
a  mixed  case,  the  consideration  consisting  not  merely  of  money, 
but  of  the  surrender  of  an  old  lease ;  and  it  was  decided  on  the 
particular  (acts. 

Mr.  Chancellor  Jones,  in  his  elaborate  opinion  in  White  v. 
Carpentery  (2  Paige  R.  241),  took  the  same  view  of  the  doc- 
trine of  Lord  llardwicke,  saying ;  ^'  The  grounds  of  the  deci- 
sion of  Lord  Hardwicke  show,  that  Lord  Eldon  was  right  in 
saying,  that  thb  case  was  misconceived,  when  it  was  cited  as  ao 
authority  for  the  rule,  that  a  trust  could  not  result  from  the  pay- 
ment  of  part  of  the  purchase-money.  The  principle  is,  that 
the  whole  consideration  for  the  whole  estate,  or  for  a  moiety,  or 
a  third,  or  some  other  definite  part  of  the  whole,  must  be  paid, 
to  be  the  foundation  of  a  resulting  trust.  And  that  the  contri- 
bution or  payment  of  a  sum  of  money  generally  for  the  estate, 
when  such  payment  does. not  constitute  the  whole  consideration, 
does  not  raise  a  trust  by  operation  of  law  for  him,  who  pays  it. 
And  the  reason  of  this  distinction  obviously  is,  that  neither  the 
entire  interest  in  the  whole  estate,  nor  in  any  given  part  of  it, 
could  result  from  such  a  payment  to  the  party,  who  makes  it, 
without  injustice  to  the  grantee,  by  whom  the  residue  of  th^ 
consideration  is  contributed."  Upon  the  rehearing.  Mr.  Chan- 
cellor Walworth  seems  to  have  approved  the  doctrine  of  Mr. 
Chancellor  Jones  on  this  point,  (2  Paige  R.  265).  The  same 
doctrine  was  fully  recognised  in  Sayre  v.  Townsend,  (15  Wend. 
R.  647).  Now,  under  one  aspect  of  this  case,  nan>e]y,  the 
doubtfulness  of  the  evidence  to  establish  the  proportions  of  the  . 
partners  in  the  asserted  partnership,  and  the  extent  of  the  ad- 
vances made,  or  to  be  made,  by  the  plaintiff  towards  the  joint 
purciiases,  this  doctrine  might  have  had  a  most  important  bear- 
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ing.  But  I  now  refer  to  it  for  the  more  direct  purpose  of  show- 
ing, that  mixed  purchases  of  thb  sort  are  held  to  be  withm  the 
Statute  of  Frauds,  when  there  have  not  been  definite  propor- 
tions and  advances  made  towards  the  purchase-money  bj  each  of 
the  parties  interested. 

The  case  of  Leman  v.  Whitley ^  (4  Russ.  R.  423),  is  a  strong 
case  to  show  the  general  doctrine  of  the  Court,  as  to  the  admis- 
sion of  parol  evidence  in  cases  within  the  Statute  of  Frauds. 
There,  a  son  had  conveyed  to  his  father,  nominally  as  a  pur- 
chaser, but  really  as  a  trustee,  that  the  father,  who  was  in  better 
credit  than  the  son,  might  raise  money  on  the  estate  by  way  of 
mortgage  for  the  use  of  the  son.  The  father  died  before  the 
money  was  raised  by  mortgage.  Upon  a  bill  brought  by  the 
son  for  a  reconveyance,  it  was  held,  that  the  case  fell  within  the 
Statute  of  Frauds,  and  that  parol  evidence  was  inadmissible  to 
establish  the  trust. 

The  case  of  Groves  v.  Groves,  (3  Younge  b  Jervis  R.  163), 
shows,  how  reluctant  the  Court  is  to  create  any  trust  upon  mere 
confessions,  even  confessions,  that  the  purchase-money  had 
been  paid  by  a  third  person. 

The  case  of  Forsyth  v.  Clark,  (15  Wend.  R.  637),  estob- 
lishes  the  doctrine,  that,  if  a  purchase  is  made  of  lands  by  one 
partner,  it  will  not  create  a  resulting  trust  thereon  in  favor  of 
the  partnership,  even  if  the  partnership  funds  have  been  appro- 
priated to  the  purpose,  unless  the  appropriation  has  been  in  pur- 
suance of  an  agreement  of  the  partners  at  the  time  of  the  pur- 
chase. If  there  be  no  funds  of  the  partnership,  as  such,  to  be 
appropriated  to  the  purpose,  it  would  seem,  a  fortiori,  that  no 
such  resulting  trust  could  arise.  The  same  point  was  decided 
in  Hoxie  v.  Carr,  (I  Sumner  R.  173,  186). 

Some  cases  have  been  cited  on  the  other  side,  the  most  mate- 
rial of  which  I  shall  proceed  to  mention.  Of  these  the  roost 
striking  is  Lees  v.  Nutthall,  (1  Russ.  &  M .  53 ;  S.  C.  1 
Tamlyn  R.  282).     There  the  defendant,  an  attorney,  had  been 
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employed  to  purchase  an  equity  of  redemption  of  a  mortgaged 
estate  for  bb  client,  the  plaintiff,  and  the  attgmey  had  purchas- 
ed it  in  his  own  name,  and  insisted  upon  holding  it  in  his  own 
right.  But  the  Master  of  the  Rolls  (Sir  John  Leach)  held  him 
to  be  a  trustee  for  bis  client,  and  decreed  a  conveyance  to  be 
made  to  the  client  upon  the  payment  of  the  purchase-money. 
The  ground  of  the  decision  was,  that  the  subsisting  relation 
between  the  plaintiff  and  the  defendant,  as  principal  and  agent, 
or  client  and  attorney,  disabled  the  defendant  from  holding  the 
purchas^  for  bis  own  use.  Now,  that  case  is  distinguishable 
from  the  present  in  the  important  fact,  that  the  present  purchase 
was  made  by  the  defendant,  not  as  a  mere  agent,  but  as  a  prin- 
cipal in  interest,  and  properly  in  bis  own  name.  If,  in  that 
case,  tbe  attorney  bad  been  authorized  to  purchase  in  his  own 
name,  in  trust  for  bis  principal,  that  would  have  given  rise  to 
the  very  question  now  before  tbe  Court. 

Then  the  case  of  Hess  v.  Fox,  (10  Wend.  R.  436).  There 
a  pard  agreement  was  made  between  the  mortgagor  and  mort- 
gagee of  an  estate,  that  tbe  mortgagor  should  convey  an  abso- 
lute title  to  the  mortgagee,  in  order  that  the  latter  might  sell 
the  estate,  and  that,  after  discharging  his  own  debt,  the  mortga- 
gee should  pay  over  the  surplus  to  tbe  mortgagor.  The  Court 
held  the  case  not  to  be  within  the  Statute  of  Frauds.  There, 
the  legal  tide  to  the  estate  was  vested  in  the  mortgagee.  The 
sale  was  executed  and  surplus  money  was  claimed  under  the 
agreement,  as  tbe  consideration  for  parting  with  the  title.  Now, 
there  was  here  a  plain  resulting  trust  to  the  mortgagor,  upon 
the  conveyance  of  the  equity  of  redemption,  for  he  had  receiv- 
ed no  consideration  therefor.  The  sale  of  the  equity  was  then 
a  sale  for  his  use. 

Then,  tbe  case  of  Bumel  v.  Taintor^s  AdmW.  (4  Conn.  R. 
568).  That  was  a  case,  where  there  was  a  parol  agreement  of 
tbe  plaintiff  and  the  intestate,  to  buy  and  sell  lands  on  joint  ac- 
oaant.     The  plaintiff  was  to  make  the  bargain  for  the  purchasers. 
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and  to  render  all  necessary  services ;  the  intestate  was  to  furnish 
the  purchase-roonqy,  and  take  the  deedd  in  his  own  name,  and 
execute  the  deeds  or  sales  ;  and  the  profits  were  to  be  divided 
between  them.  After  the  death  of  the  intestate,  this  action  was 
brought  for  an  account  of  the  profits  against  the  administrator. 
The  case  went  off  upon  other  points ;  but  it  was  the  opinion  of 
a  majority  of  the  Court,  that  the  agreement  was  not  ^^  upon  any 
contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them,  within  the  Statute  of  Frauds 
of  Connecticut ;"  though  it  was  thought  to  be  a  mere  point  of 
speculation,  not  necessary  to  be  decided  in  the  case.  Now,  the 
point  in  the  present  case  is, not,  whether  the  contract  was  a  sale 
of  lands,  or  any  interest  therein,  within  the  Statute  of  Frauds ; 
but  whether  it  is  the  case  of  a  trust  in  lands,  or  the  proceeds 
thereof,  within  the  Statute  of  Frauds.  This  case,  therefore, 
may  be  dismissed  from  our  consideration,  as  it  did  not  turn  upon 
the  point  now  in  controversy. 

As  to  the  case  of  Griffith  v.  Youngs  (12  East  R.  518),  it  is 
sufficient  to  say,  that  in  that  case  the  money  had  been  expressly 
received  by  the  defendant  from  a  third  person,  to  pay  over  to 
the  plaintiff  upon  a  consideration  executed.  But  Lord  Ellen- 
borough  said,  that  if  the  contract  had  been  executory,  it  would 
have  been  within  the  Statute  of  Frauds. 

There  is  a  case,  Potts  v.  Waughy  (4  Mass.  R.  424),  which 
seems  to  me  also  to  approach  nearly  to  the  point  of  this  very 
question.  It  was  there  decided,  that  the  Law  Merchant  re- 
specting dormant  partners  does  not  extend  to  partnerships  form- 
ed for  speculations  in  the  purchase  and  sale  of  lands  ;  that  when 
lands  are  sold,  no  man  as  a  dormant  partner  can  claim  any  part 
of  the  lands  by  virtue  of  any  conveyance,  to  which  he  is  not, 
on  the  face  of  it,  a  party ;  and  that,  if  the  nominal  purchaser 
choose  to  hold  the  lands,  the  party,  who  has  advanced  the  mo- 
ney, if  not  named  as  grantee,  can  have  no  title  to  the  land,  (at 
law),  whatever  remedy  he  may  have  against  him,  to  whom  the 
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laod  was  conveyed  [in  equity].  The  Court  were  also  of  opin- 
ion, that  a  purchase  and  sale  of  that  sort,  by  such  a  partnership^ 
v^as  within  the  Statute  of  Frauds. 

These  are  all  the  most  direct  authorities,  on  which  it  seems 
important  to  comment.  It  seems  to  me,  that  they  leave  the 
case  of  Bartleit  v.  Pickersgill,  (4  East  R.  578,  note  ;  S.  C.  1 
Eden  R.  515;  &C.  I  Cox  R.  15),  in  full  force,  unimpeached 
and  unimpeachable.  The  true  result  to  be  deduced  from  the 
authorities  seems  to  me  to  be,  that  in  the  first  place  the  present 
cannot  be  deemed  the  case  of  a  resulting  trust  in  the  lands  pur- 
chased of  Black,  G£  of  the  proceeds  thereof,  or  in  any  other 
lands  to  be  purchased  on  behalf  of  the  asserted  partnership ; 
and,  in  the  next  place,  that  the  whole  title  of  the  plaintiff  re- 
solves itself  into  a  parol  trust,  created  by  an  express  agreement 
of  the  parties  in  tbH  purchase  and  sale  of  lands  on  joint  account, 
which  is  within  the  Statute  of  Frauds.  It  seems  to  me,  that  to 
admit  the  plaintiff  to  recover  in  this  case,  would  break  down  the 
whole  operation  and  policy  of  the  Statute  of  Frauds  in  regard  to 
trusts.  I  find,  too,  that  the  same  view  of  the  matter  has  been 
taken  by  Sir  Edward  Sugden,  a  most  truly  respectable  authori- 
ty upon  such  a  subject,  in  the  last  edition  of  his  Treatise  on 
Vendors  and  Purchasers. 

Upon  the  whole,  my  opinion  is,  that  the  bill  ought  to  be 
dismissed ;  but,  under  all  the  circumstances,  without  costs  tQ 
either  party. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


cSprftljl  eitCUft* 


MA.INE,  MAT  TERM,  1839,  AT  PORTLAND. 


n  C  Hon.  JOSEPH  STORY,  Associate  Justice  of  the  Supreme  Court. 

BEFORE  ^  jj^jj  ASHUR  WARE,  District  Judge. 


The  President,  Directors,  and  Company  of  the  Bank 
OF  Cumberland  v,  Henry  Willis. 

To  entitle  a  corpontion  to  sue  in  the  Circuit  Courts  of  the  United  States,  all 
the  members  of  that  corporation  must  be  citizens  of  some  State  of  the 
United  States,  other  than  that  State,  of  which  the  defendant  is  a  citizen. 
And  the  averments  must  so  be  made  in  the  declaration,  in  order  to  entitle 
the  Court  to  take  jurisdiction  of  the  case. 

Assumpsit  for  non-payment  of  certain  bills  of  exchangei 
drawn  at  Portland,  by  one  George  Willis ;  one  payable  to  the 
order  of  William  Willis,  and  another  to  the  order  of  Mason 
Greenwood,  on  the  defendant,  and  accepted  by  him.  The  de- 
claration alleged,  that  all  the  members  of  the  corporation  were 
citizens  of  Maine,  and  the  defendant  a  citizen  of  Massachusetts. 
A  plea  in  abatement  was  put  in  by  the  defendant,  that  one 
Charles  Brooks,  of  Boston,  and  a  citizen  of  Massachusetts,  was 
the  owner  of  ten  shares  of  the  capital  stock,  and  a  corporator  of 
the  said  Cumberland  Bank,  at  the  time  of  the  commencement 
of  the  sud  suit.    Demurrer  and  jomder. 
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HaineSf  for  tbe  plaintiff,  cited  Strawbridgt  v.  Curiiss^  (3 
Cranch  R.  267),  and  Qas$ies  v.  Ballon,  (6  Peters  R.  761),  as 
showing,  that  the  courts  of  the  United  States  ought  not  to  liniit 
their  jurisdiction  by  narrow  constructions  and  limitations,  be- 
yond tbe  adjudged  cases. 

fVittiam  P.  Fessenden,  for  the  defendant,  cited  1  Kent 
Comm.  Lect.  16,  p.  346,  347,  3d  edit. ;  and  Smith  v.  Hints, 
(2  Sumner  R.  338). 

Stort  J.  The  plea  in  abatement  in  this  case  is  certainly 
good.  It  has  been  repeatedly  decided  in  the  Courts  of  the 
United  States,  that  to  entitle  a  corporation  to  sue  in  tbe  Circuit 
Courts  of  the  United  States,  all  tbe  members  of  that  corporation 
roust  be  citizens  of  some  State  of  the  United  States,  other  than 
that  State,  of  which  the  defendant  is  a  citizen.  And  the  aver- 
ments must  so  be  made  in  the  declaration,  in  order  to  entitle 
the  Court  to  take  jurisdiction  of  the  case.  The  cases  of  The 
Hope  Insurance  Company  y.  Boardman,  (5  Cranch  R.  67) ; 
Deveaux  v.  The  Bank  of  the  United  States,  (5  Cranch  R.  57, 
61) ;  Brathaupt  v.  The  Bank  of  Georgia,  (I  Peters  R.  238)  ; 
Bingham  v.  Cabot,  (3  Dall.  R.  382)  ;  Turner  v.  Enrille,  (4 
Dall.  R.  7  ;  Turner  v.  The  Bank  of  North  America,  (4  Dall. 
R.  8)  ;  and  Strawbridge  v.  Curiiss,  (3  Cranch  R.  267),  are 
fully  in  point.  Mr.  Chancellor  Kent,  in  his  learned  Commen- 
taries, in  the  passage  cited  at  the  bar,  (1  Kent  Comm.  Lect.  16, 
p.  343  to  p.  347,  3d  edit.),  has  stated  the  acknowledged  result 
of  the  cases  in  his  usual  clear  and  satisfactory  manner.  It  re- 
mains, therefore,  for  this  Court  only  to  pronounce  its  judgment, 
that  as  it  is  admitted  by  tbe  demurrer,  that  one  of  the  corpora- 
tors is  a  citizen  of  Massachusetts,  the  same  State,  of  which  the 
defendant  is  averred  to  be  a  citizen,  the  plea  is  good  in  point  of 
law,  and  the  suit  must  abate  for  want  of  jurisdiction. 

VOL.  ni.  60 
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The  Dbtrict  Judge  concurs  in  this  opinion,  and,  therefore, 
there  must  be  a  judgment,  that  the  suit  be  abated,  but  without 
costs. 


John  Chickebing 

V. 

William  B.  Hatch,  akd  Gideon  Hatch. 

A  oonTeyaitoe  of  cerUun  premiies,  abiolate  in  its  form,  but  admitted,  by  the 
aoBwer  in  chancery,  to  be  a  mortgage  seeority  merely  for  certain  debts, 
was  treated  as  a  valid  security  to  the  extent  of  these  debts,  and  the  prem- 
ises, subject  to  this  charge,  were  held  to  be  liable  to  judgment  creditor  of 
the  original  grantor. 

Bill  in  Equity,  by  an  execution  creditor  under  a  levy,  for 
discovery. 

The  cause  was  argued  by  Hobbsj  for  the  plaintiff;  and  by 
Daveis  for  the  defendant,  Gideon  Hatch.  No  appearance  was 
entered  for  William  B.  Hatch,  the  execution  debtor,  and  the 
bill  was  taken  against  him,  pro  confesso» 

Sto&t  J.  The  plaintiff  is  a  judgment  creditor,  who  has 
levied  upon  a  part  of  the  land  conveyed  to  the  defendant, 
Gideon  Hatch,  by  the  other  defendant,  William  B.  Hatch,  his 
brother,  by  a  deed  absolute  in  its  purport  and  form.  The  bill 
asserts  the  conveyance  to  be  fraudulent.  The  answer  denies 
the  fraud  ;  but  admits,  that  the  conveyance,  though  absolute  in 
its  form,  was  designed  by  the  parties  to  be  a  mortgage  security 
merely  for  the  debts  then  due  for  services  by  William  B.  Hatch 
to  the  defendant,  Gideon  Hatch.  Subject  to  this  claim^it  ad- 
mits the  right  of  the  plaintiff,  and  seeks  satisfaction  only  for  the 
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amount  of  the  claim  under  the  conveyance.  It  appears  to  roe, 
that  the  transaction,  though  very  irregular,  and  loose,  and  inarti- 
ficial,  was  founded  in  good  faith,  and  not  designed  to  defraud 
creditor?,  at  least  not  to  the  knowledge,  or  with  the  assent,  of 
the  defendant,  Gideon  Hatch.  He  has  made  a  full  and  fair 
disclosure  of  all  the  circumstances,  and  is  therefore  entitled  to 
the  protection  and  aid  of  the  Court  to  the  extent  of  his  just  and 
equitable  claim  for  services  upon  the  property.  Subject  to  that 
claim,  he  ought  to  be  decreed  to  release  all  his  right  and  title 
to  the  premises  included  in  the  levy.  But  the  claim  ought  to 
be  made  primarily  a  charge  upon  that  portion  of  the  land,  which 
is  not  included  in  the  levy ;  and  if,  upon  a  sale  thereof,  to  be 
directed  by  the  Court,  there  shall  not  be  sufficient  to  satisfy  the 
claim  of  the  defendant,  Gideon  Hatch,  when  the  same  is  ascer- 
tained by  a  Master,  then  the  residuum  ought  to  be  decreed  to 
be  a  charge  on  the  premises  included  in  the  levy ;  and  when 
the  plaintiff  discharges  the  same,  the  release  ought  to  be  enforc- 
ed by  a  decree  against  the  defendant,  Gideon  Hatch. 

The  District  Judge  concurs  in  this  view  of  the  case.  And  a 
decree  will  accordingly  be  entered,  declaring  the  rights  of  the 
parties,  and  referring  it  to  a  Master  to  ascertain  the  amount  of  the 
claim  of  Gideon  Hatch ;  and  further  orders  will  be  reserved 
until  the  coming  in  of  the  Master's  Report. 


George  Baker  and  Wife 
Timothy  Whiting  and  Others. 

A  deed  of  leleaie  for  a  valoable  consideration,  and  intended  to  convey  all  the 
party's  right  and  title,  if  it  cannot  take  effect  as  a  release,  may  be  construed, 
in  furtherance  of  the  intention  of  the  parties,  as  a  bargain  and  sale,  or  other 
appropriate  cooTeyancCi  tU  res  magis  taleaif  quam  pere4U, 
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The  old  cases  with  regard  to  maintexiaiice  and  champerty  go  farther  than 
would  now  be  sustained  in  Courts  of  Equity. 

A  cuttd  que  tiust  may  lawfully  dispose  of  his  trust  estate,  notwithstanding 
his  title  is  contested  by  the  trustee.  Neither  the  common  law,  with  legajvl 
to  maintenance  and  champerty,  nor  the  statute  of  3S  Henry  VIII.,  ch.  9, 
made  in  aid  thereof,  apply  to  a  trust  estate  actually  existing,  either  by  the 
acts  of  the  pnrties,  or  by  construction  of  law. 

Theie  can  be  no  disseisin  of  a  trust,  though  the  exercise  of  an  adTcrse  pes- 
letaton  for  a  great  length  of  time  may  in  Equity  bar  or  extinguish  it 

A  purchase  by  an  agent  will  be  deemed,  by  a  Court  of  Equity,  a  purchase  for 
his  principals,  unless  the  agent  has  openly  and  notoriously,  and  with  full 
notice  to  his  principals,  discharged  himself  from  his  agency. 

A  tenant  in  common  cannot,  without  the  consent  of  his  co-tenants,  grant  per> 
mits  to  persons  to  go  on  the  premises  owned  in  common,  and  to  cat  down 
timber  thereon  for  their  own  use,  for  a  compensation,  called,  in  the  language 
of  the  country,  "  stuinpagi*.*' 

All  acts,  done  by  one  tenant  in  common,  are  to  be  done  for  the  interest  of  aU 
the  co-tenants,  and  in  conformity  to  their  rights,  until  an  adverse  claim  is 
notoriously  set  up  and  established  by  competent  proofs. 

Stimpson  gave  a  deed  of  release  of  his  interest,  as  a  tenant  in  common,  in 
certain  premises  to  Baker ;  at  the  time  of  this  conveyance.  Whiting  was  in 
possession  and  seisin  of  the  premises,  dainung  them  in  his  own  right,  by 
virtue  of  a  purchase  under  a  tax  sale.  Whiting  was  one  of  the  tenants  in 
common  of  the  premises,  and  was  the  agept  of  Stimpson  and  the  other  pro- 
prietors. Hddy  that  the  purchase  of  Whiting  must  be  deemed  a  trust  for 
the  benefit  of  Stimpson  and  his  grantee,  Baker,  to  the  extent  of  their  in- 
terests ;  that  he  ought  to  be  decreed  to  convey  the  legal  title  to  the  pre* 
miaes,  ailer  being  satisfied  of  all  just  claims,  which  he  had  against  th«n  for 
taxes,  for  the  purchase-money  laid  out  in  the  tax*^e,  for  his  expenditures 
and  improvements  upon  them,  and  also  for  his  reasonable  services  as  agent 
in  the  premises,  deducting  all  sums  of  money  received  by  him  in  the  pre- 
mises for  ^<  stumpage  "  or  otherwise. 

In  equity,  length  of  time  is  no  bar  to  a  trust  clearly  established ;  provided  no 
circumstances  exist  to  raise  a  presumption  from  lapse  of  time  of  an  extin- 
guishment of  the  trust,  and  no  open  denial  or  repudiation  of  the  trust  is 
brought  home  to  the  knowledge  of  ihe  parties  in  interest,  which  requires 
them  to  act,  as  upon  an  adverse  title. 

Bill  in  Equity  and  Cross  Bill.  The  Bill  stated,  that  on  or 
about  the  lOtb  November,  ISOO,  John  Peck,  by  deed  of  bar- 
gain and  sale,  conveyed  to  Jacob  Tidd,  father  of  Emily,  the 
wife  of  George  Baker,  and  to  Samuel  Stimpson  seven  tboosand 
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and  twenty-acres  of  land  situate  in  township  No.  12,  now 
Whiting,  in  the  county  of  Washington^  whereby  the  said  Tidd 
and  Stimpson  became  seised  of  an  absolute  estate  in  the  said 
seven  thousand  and  twenty-three  acres  of  land  in  fee  simple  as 
tenants  in  common  thereof,  and  in  common  with  other  owners 
of  the  said  township.  Afterwards  Tidd  and  Stimpson  employed 
the  defendant,  Whiting,  as  their  agent,  to  take  care  of  the  said 
land  and  prevent  any  trespass  thereon,  and  to  pay  all  taxes 
lawfully  assessed  on  the  same,  or  give  notice  thereof  to  his  con- 
stituents, which  the  said  Whiting  undertook  to  do.  Jacob  Tidd 
died  in  the  year  1821,  and  thereupon  ont  seventh  of  his  interest 
descended  to  his  daughter  Emily,  who  became  seised  thereof. 
Another  undivided  seventh  part  descended  to  her  brother  Wil- 
liam Dawes  Tidd,  son  of  the  said  Jacob,  who  became  seised 
thereof,  and  afterwards  died,  so  seised,  unmarried  and  without 
bsue,  whereby  one  sixth  part  of  the  said  undivided  share  of  the 
said  W.  D.  Tidd,  descended  and  came  to  the  said  Emily.  Sam- 
uel Stimpson  afterwards  conveyed  all  his  interest  to  George 
Baker. 

The  Bill  charged  a  combination  between  Charles  Peavy, 
Timothy  Whiting,  Timothy  Whiting,  Jr.,  M.  J.  Talbot  and 
Samuel  A.  Morse  and  others,  persons  unknown,  and  that  they 
entered  into  the  said  tract  and  disseised  the  complainants,  under 
pretence,  that  the  said  lands  were  legally  assessed  for  public 
taxes  and  duly  advertised  and  sold  to  the  said  Whiting,  Sen., 
as  the  big^st  bidder,  and  that  the  said  owners  neglected  to  re- 
deem the  same  aceording  to  the  laws  of  Maine,  whereby  the 
said  Whiting,  Sen.,  lawfully  became  the  absolute  owner  thereof 
in  fee  simple ;  whereas  the  contrary  is  true,  and  that  no  such 
tax  was  lawfully  assessed,  nor  was  any  sale  thereof  lawfully 
made. 

That  Whiting  fraudulently  kept  the  complainants  and  the  said 
Tidd  and  Stimpson,  wholly  ignorant  and  uninformed  of  the  said 
pretended  assessment  and  sale,  that  be  might  steem  to  acquire 
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some  legal  title  to  the  said  seven  thousand  and  tweoty-three 
acres,  through  their  neglect  to  redeem  the  same. 

That  the  said  Whiting,  Sen.,  after  his  pretended  purchase, 
sold  the  said  lands,  absolutely  and  in  good  faith,  and  for  a  valu- 
able consideration,  to  the  said  Morse,  Talbot  and  Whiting,  Jr., 
or  some  of  them.  The  said  grantees  petitioned  for  partition  as 
tenants  in  common,  with  persons  unknown,  and  that,  on  notice 
given  and  proved,  and  proceedings  had,  partition  was  made  by 
commissioners  appointed  for  that  purpose,  and  lands  were  set 
off  in  severalty  to  Morse,  Talbot  and  Whiting,  Jr. 

The  Bill  alleged  further,  that  Whiting,  Sen.,  under  some 
pretence  of  right,  had  cut  down,  converted  to  his  own  use,  and 
received  pay  for  large  quantities  of  timber,  without  the  license  or 
consent  of  the  complainants,  or  persons  under  whom  they  claim, 
and  that  during  the  past  winter,  and  up  to  the  time  of  the  filing 
of  the  Bill,  the  said  Peavy  and  others  had  entered  upon  the  said 
lands  and  cut  down  a  large  number  of  timber  trees  thereon, 
which  they  were  about  to  remove  and  convert  into  lumber,  to 
the  great  and  irreparable  injury  of  the  complainants. 

The  Bill  concluded  with  a  prayer,  that  the  defendants  might 
discover  and  exhibit  any  and  all  letters,  agreements,  memoran- 
dums, original  deeds  and  paper  writings  in  their  possession  or  con- 
trol, relating  to  the  matters  stated  and  charged ;  that  they  might 
account  for  the  value  of  the  timber  and  trees,  which  were  upon 
the  said  lands,  and  cut  down  by  them  or  by  Whiting,  Sen. ;  that 
they  might  be  restrained  from  cutting  and  removing  the  said 
timber,  and  that  they  might  be  required  to  release  their  pre- 
tended titles  to  the  premises,  and  for  further  and  other  relief. 

The  answer  of  Timothy  Whiting,  admitted  the  title  to  have 
been  originally  in  Emily  Baker,  as  stated  ;  but  alleged,  that  it 
was  defeated  by  a  tax  sale,  on  the  7th  August,  1821,  and  fur- 
ther denied  all  agency  for  the  complainants,  or  for  Tldd  or 
Stimpson,  or  that  he  ever  undertook  to  act  as  agent  for  them. 
The  answer  stated,  that  the  defendant,  on  27th  August,  1821, 
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purchased  seventeen  thousand  five  hundred  acres,  lying  in  com- 
mon with  the  residue  of  the  said  lands  in  the  said  plantation,  at 
an  auction  sale  of  the  same,  by  Enoch  Hill,  collector  of  taxes  for 
that  year,  the  same  having  been  sold  for  the  non-payment  of 
certain  taxes  assessed  on  the  said  lands,  being  the  unimproved 
lands  of  non-resident  proprietors  thereof,  for  the  year  1821 ; 
the  said  taxes  amounting  to  $357,85.  The  sale  was  advertised, 
previously,  in  the  Eastern  Argus,  printed  at  Portland,  and  in  the 
Eastport  Sentinel,  and  notice  thereof  posted  in  the  said  planta- 
tion. The  said  collector  executed  and  delivered  a  deed  of  the 
said  land  to  the  defendant  on  the  6th  of  November,  1821,  to 
bold  in  fee  simple,  but  subject  to  the  legal  right  of  redemption ; 
but  which  was  never  redeemed,  and  so  the  defendant  became 
the  absolute  owner  thereof  in  fee. 

Whiting  further  alleged,  that  he  owned  several  thousand  acres 
in  the  town  of  Whiting,  prior  to  August  27th,  1821,  but  had  no 
means  of  knowing  the  exact  quantity,  and  that,  therefore,  it  be- 
came necessary  for  him  to  convey  to  Whiting,  Jr.,  Morse  and 
Talbot,  in  order  to  have  his  interest  properly  ascertained,  and 
set  off  in  severalty  ;  that  many  years  prior  to  the  filing  of  the 
bill,  Whiting,  Jr.,  Morse  and  Talbot,  had  conveyed  their  said 
several  parcels  to  the  defendant,  whereby  the  legal  title  became 
vested  in  him,  and  during  the  past  winter  and  to  the  time  of  the 
filing  of  the  bill,  he  entered  upon  lands  owned  by  him  in  sever- 
alty, and  no  other,  and  cut  down  a  large  number  of  timber  trees, 
as  charged  in  the  said  bill,  as  he  had  a  right  to  do. 

Whiting  further  alleged,  that  the  deed  mentioned  in  the  bill, 
which  was  given  by  the  said  Samuel  Stimpson  to  the  said  George 
Baker,  was  given  in  December,  1835,  or  January  or  February, 
1836,  at  which  time  the  land  mentioned  in  the  said  deed  was 
in  the  possession  of  the  defendant  or  his  assigns  ;  the  evidence 
of  whose  titles  was  all  on  record,  and  the  said  lands  were  then 
claimed  to  be  the  defendant's  or  his  assign's,  all  which  facts  were 
well  known  to  said  Baker  at  the  time  he  made  his  said  purchase 
of  the  said  Stimpson. 
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Answers  were  also  put  id  by  Samuel  A.  Morse,  M.  J.  TalboCy 
and  Charles  Peavy,  wherein  they  stated  the  origin  of  their  io- 
terests  in  the  estates  mentioned  in  the  original  Bill.     A  cross 
bill  was  also  filed  by  Timothy  Whiting,  Samuel  A.  Morse,  and 
M.  J.  Talbot,  charging  a  combination  to  purchase  up  stale  or 
pretended  titles,  and  praying  for  a  dismissal  of  the  original  BiU, 
a  perpetual  injunction  in  relation  to  the  premises,  and  for  further 
relief.     The  answer  to  the  cross-bill  denied  all  combination  to 
purchase  up  stale  or  pretended  titles,  and  concluded  with  a 
prayer  for  an  injunction  against  Whiting,  to  restrain  him  from 
cutting  and  carrying  away  timber  from  the  premises,  or  permit- 
ting timber  to  be  cut  and  carried  away. 

Hobbsy  Fessenden  and  DebloU  for  the  plaintiffi ;  Daoeis  and 
Mellen  for  the  defendants. 

Stort  J.  Several  objections  have  been  taken  to  the  present 
bill  at  the  hearing,  some  of  which  involve  matters  of  fact,  and 
others  matters  of  law.  I  will  briefly  state  the  opinion  of  the 
Court  upon  all  the  points  suggested  at  the  argument. 

The  first  question  is,  whether  the  plaintiff  have  shown  any 
title  whatsoever  to  maintain  the  present  bill ;  or,  in  other  words, 
whether  they  have  shown  any  interest  or  estate  in  the  land  in 
controversy.  The  bill  states,  that  Baker  and  bis  wife  are  enti- 
tled in  her  right  to  one-sixth  of  one  undivided  seventh  part  of 
the  premises ;  and  that  Baker,  in  his  own  right,  is  entitled  to 
one  moiety  of  the  premises,  in  virtue  of  his  purchase  and  assign- 
ment from  Stimpson,  who  was  owner  thereof.  Mrs.  Baker 
inherited  from  her  father,  Jacob  Tidd,  one-seventh  of  the  prem- 
ises ;  and  by  the  death  of  her  brother,  William  Dawes  Udd, 
one-seventh  of  one-seventh ;  be,  dying  after  he  came  of  age^ 
and  his  mother  being  entitled  to  share  with  his  brothers  and 
sisters.  By  the  deed  of  Baker  and  his  wife  to  Howe,  in  De- 
cember, 1835,  they  released  their  right  and  title  to  foiiT'^th 
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parts  of  the  premises  ;  and  the  answer  to  the  cross  bill  insists, 
that  she  never  intended  by  that  deed  to  part  with  the  share 
derived  from  her  brother.  Be  this  as  it  may,  it  is  very  clear, 
ibat  she  has  not  conveyed  it  by  this  deed,  since  her  right  is  still 
retained  to  the  remaining  tu'o-sixth  of  the  premises.  So  that 
Baker  and  bis  wife  are  fully  entitled  to  the  whole  share  derived 
from  her  brother.  The  bill  is,  therefore,  maintainable  by  the 
plaintiffs  in  her  right,  so  far  as  this  interest  goes. 

As  to  the  title  derived  by  Baker  by  the  deed  of  release  from 
Stimpson  of  one  moiety  of  the  premises,  as  the  release  was  for 
a  valuable  consideration,  and  meant  to  convey  all  Stimpson's 
right  and  title,  if  it  cannot  take  effect  as  a  release,  it  may  be 
construed,  in  furtherance  of  the  intention  of  the  parties,  as  a  bar- 
gain and  sale,  or  other  appropriate  conveyance,  ut  res  magis 
valeat,  quam  pereai.  This  doctrine  I  take  to  be  now  well  set- 
tled at  law.  But  in  equity  there  can  be  no  question,  that  it  is 
fully  established.  The  case  of  Doungsworth  v.  Blair,  (1 
Keen  R.  801),  is  directly  in  point,  if,  indeed,  so  plain  a  princi- 
ple required  any  authority  to  support  it.  In  that  case  it  was 
held,  that  an  indenture,  which  was  intended  to  be  an  indenture 
of  release,  but  could  not  operate  as  such,  might,  for  the  purpose 
of  carrying  into  effect  the  real  intention  of  the  parties,  if  there 
was  a  proper  consideration,  be  construed  as  a  covenant  to  stand 
seised.     The  case  of  a  valuable  consideration  is  far  stronger.' 

The  main  objection,  however,  taken  to  the  operation  of  this 
deed,  is,  that  at  the  time  of  this  conveyance  by  Stimpson  to 
Baker,  the  defendant  was  in  full  possession  and  seisin  of  the 
premises,  claiming  them  in  his  own  right,  and  of  course,  that 
Stimpson  was  then  disseised,  and  the  conveyance  to  Baker  was 
void  under  the  operation  of  the  common  law  relative  to  mainte- 
nance and  champerty,  and  the  statute  of  32  Henry  8,  ch.  9, 


>  See,  also,  1  Story's  £q.  Jurisp.  §  168. 
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made  in  aid  thereof.  This  statute  prohibits,  under  penalties^ 
the  buying  or  selling  of  any  pretended  right  or  title  to  land, 
unless  the  vendor  is  in  actual  possession  of  the  land,  or  of  the 
reversion  or  remainder.  The  object  of  the  statute,  as  well  as 
of  the  common  law,  was,  doubtless,  to  prevent  the  buying  up 
of  controverted  legal  titles,  which  the  owner  did  not  think  it 
worth  bis  while  to  pursue,  upon  mere  speculation ;  so  that,  in 
fact,  it  might  properly  be  deemed  the  mere  purchase  of  a  law 
suit.'  The,  old  cases  upon  this  subject  have  gone  a  great  way, 
farther,  indeed,  than  would  now  be  sustained  in  Courts  of  Equi- 
ty, which  have  broken  in  upon  some  of  the  doctrines  established 
thereby.  But  be  this  as  it  may,  neither  the  common  law,  nor 
the  statute,  applies  to  a  trust  estate  actually  existing,  either  by 
the  acts  of  the  parties,  or  by  construction  of  law.  Thus,  a 
cestui  que  trust  may  lawfully  dispose  of  his  trust  estate,  not- 
withstanding his  title  is  contested  by  the  trustee ;  for  the  latter 
can  never  disseise  the  former  of  the  trust  estate ;  but  so  long  as 
it  continues,  the  possession  of  the  trustee  is  treated,  at  least  in 
a  Court  of  Equity,  as  the  possession  of  the  cestui  que  trust. 
There  can  be  no  disseisin  of  a  trust ;  although  the  exercise  of  an 
adverse  possession  for  a  great  length  of  time  may,  in  equity,  bar 
or  extinguish  the  trust.  The  whole  question  in  the  present 
case  turns  upon  this ;  whether  the  defendant.  Whiting,  at  the 
time  of  bis  purchase  of  the  premises  at  the  sale  for  taxes,  in 
August,  1821,  was  the  agent  of  the  heirs  of  Jacob  Tidd,  of 
Stimpson,  and  of  other  proprietors  of  their  undivided  shares  in 
the  premises.  If  he  was,  then,  upon  the  acknowledged  princi- 
ples of  Courts  of  Equity  he,  as  an  agent,  could  not  become  a 
purchaser  at  the  sale  for  himself;  but  bis  purchase  must  be 
deemed  a  purchase  for  his  principals.  It  matters  not,  whether, 
in  such  a  case,  the  defendant  intended  to  purchase  for  himself, 


>  4  Black.  Comm.  135,  136;  Hawk.  PI.  of  the  Crown,  B.  1,  ch.  83, 
4  1  to  §  20;  id.  B.  1,  cb.  84,  §!1  to  §  20;  id.  B.  1,  cb.  86,  §  1,  §  4  to  17. 
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^  and  on  his  own  account,  or  not.  For  Courts  of  Equity  will  not 
tolerate  any  agent  in  acts  of  this  sort,  since  they  operate  as  a 
virtual  fraud  upon  the  rights  and  interests  of  his  principals, 
which  he  is  bound  to  protect.  He  was  bound,  as  their  agent 
for  the  premises,  to  give  them  notice  of  the  intended  sale,  and 
to  save  the  property  from  any  sacrifice ;  and  until  he  had 
openly  and  notoriously,  and  after  full  notice  to  the  principals, 
discharged  himself  from  his  agency,  he  could  not  be  permitted, 
in  a  Court  of  Equity,  to  become  a  purchaser  at  the  sale.  If, 
indeed,  as  there  is  much  reason  to  believe,  at  the  time  of  the 
sale,  he  had  funds  of  his  principals  in  his  own  hands,  sufficient 
to  meet  the  taxes ;  and  a  fortioriy  if  he  endeavored  to  dissuade, 
or  to  prevent  other  persons  from  becoming  bidders  at  the  sale, 
as  some  of  the  evidence  states,  his  conduct  was,  supposing  him 
to  be  agent,  still  more  reprehensible.  The  validity  of  the  con- 
veyance, then,  from  Stimpson  to  Baker,  depends  upon  the  fact, 
whether  the  defendant.  Whiting,  was  or  was  not  the  agent  and 
mere  trustee  of  the  parties;  and  whetlier,  if  9gent,  to  instanii, 
that  the  conveyance  under  the  tax  sale  was  made  to  him,  the  law 
did  not  attach  the  trust  to  the  lands  in  his  hands.  If  it  did, 
then  the  conveyance  of  Stimpson  to  Baker  was  valid.  If  it  did 
not,  then  it  was  void,  as  falling  within  the  reach  of  the  doc- 
trines respecting  maintenance,  champerty,  and  pretended  titles. 
Those  doctrines  do  not  apply  to  trusts  created  in  privily  of 
estate,  but  to  adverse  and  independent  titles  between  strangers. 
It  is  quite  a  mistalce  to  suppose,  that  a  controverted  trust  may 
not  be  assigned  by  the  owner,  when  it  is  clearly  and  unequivo- 
cally attached  to  property.  If  a  contract  is  made  for  the  sale 
of  lands,  the  contractee  may  sell  and  assign  the  whole,  or  a 
part,  or  make  a  binding  sub-contract  respecting  the  same, 
whether  tl)ere  be  a  controversy  respecting  the  specific  per- 
formance of  the  original  contract,  or  not.  The  case  of  Wood  v. 
Grifflihy  (1  Swanst.  R.  55,  56),  is  fully  in  point  upon  this  doc- 
trine, even  when  the  assignment  or  sale  is  made  during  the  pen- 


484  MAINE. 


Baker,  U  uz.  v.  Whiting,  el  al. 


dency  of  a  suit  for  a  specific  perforinanceJ  I  repeat  it,  there- 
fore^ that  tiie  whole  question,  whether  the  deed  from  Stimpsoo 
to  Baker  was  a  valid  conveyance  or  not,  depends  upon  the 
point,  whether,  at  the  time,  the  defendant  was  actually  or  cod- 
structively  a  trustee  of  the  premises  for  Stimpson. 

And,  in  my  judgment,  notwithstanding  the  stem  denials  of 
the  answer  of  Whiting,  the  fact  of  the  agency  of  the  defendant, 
at  and  before  the  time  of  the  tax  sale,  for  Siimpson,  as  well  as 
for  the  heirs  of  Jacob  Tidd,  and  other  proprietors,  is  completely 
established  by  evidence  altogether  unexceptionable  and  conclu- 
sive. It  is  proved  by  acts  done,  which  in  no  other  way  could 
be  lawful,  or  indeed  could  be  fairly  accounted  for.  And  it  is 
also  proved  by  written  documents  and  receipts,  which  admit  of 
no  reasonable  doubt.  It  appears,  that  as  long  ago  as  1815  the 
defendant,  Whiting,  became  a  purchaser,  and,  as  such,  a  tenant 
in  common  with  the  other  proprietors  of  these  undivided  lands. 
He  undertook,  at  various  times,  between  1815,  and  the  sale  in 
1821 ,  as  well  as  afterwards,  to  grant  writteja  permits  to  different 
persons  to  go  on  the  premises,  and  to  cut  down  timber  thereon 
for  their  own  use,  for  a  compensation  called,  in  the  expressive 
language  of  the  country,  ^^  stumpage  ;''  and,  for  this  compensa- 
tion, he  also  at  several  times  gave  receipts.  Now,  as  a  tenant  in 
common,  he  had  no  authority  whatsoever,  without  the  consent, 
express  or  implied,  of  his  cotenants  to  grant  ^ny  such  permits, 
or  to  authorize  any  such  acts.  They  are  expressly  prohibited, 
not  only  by  the  common  law,  but  by  the  positive  penalties  of 
the  statute  of  the  state  upon  this  subject.     These  penalties  are 


>  See,  also,  2  Story  on  Eq.  Jiirisp.  ^  1048,  §  1049,  ^  1050,  ^  1051, 
§  1053,  §  1054.  Harrington  v.  Lord,  2  Mylne  and  Keene  R.  590 ;  HarU 
ley  V.  Russellt  2  Sim.  and  Stu.  R.  244.  In  the  case  of  Prosser  v.  £^- 
monds^  1  Younge  and  Coll.  R.  497,  498,  there  was  no  trust,  but  a  mere 
naked  right  to  set  aside  a  conveyance  for  fraud,  which  distinguisbee  it 
from  the  present  case. 
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severe  ;  and  the  law  will  never  presume,  that  a  party  does  an 
unlawful  act,  unless  it  is  shown  by  some  competent  evidence. 
The  presumption  in  the  absence  of  counteracting  evidence  is, 
that  it  is  done  under  lawful  authority,  if  it  might  have  been  so 
done.  A  Court  of  Equity  would,  a  fortiori,  indulge  in  such  a 
presumption  in  favor  of  a  party,  who  is  a  tenant  in  common, 
that  he  acted  as  a  common  agent,  for  the  common  bene6t  of  all 
the  proprietors ;  since  in  that  way  he  may  promote  the  true  in- 
terests of  all.  Indeed,  all  acts,  done  by  one  tenant  in  common, 
are  presumed  to  be  done  for  the  interest  of  all  the  cotenants, 
and  in  conformity  to  their  rights,  until  an  adverse  claim  is  noto- 
riously set  up,  and  established  by  competent  proofs.  In  the 
present  case,  upon  this  sole  ground,  in  the  absence  of  all  counter 
proofs,  the  acts  of  the  defendant,  Whiting,  up  to  the  tax  sale  in 
1821,  ought  to  be  deemed  to  be  done  by  him  as  a  tenant  in 
common,  acting  for  the  benefit  of  all,  and  therefore  acquiesced 
ID  by  all. 

But  the  case  does  not  rest  upon  this  sole  ground,  either  of  fact 
or  presumption.  The  very  permits  and  receipts  afford  satisfac- 
tory evidence,  that  the  defendant.  Whiting,  did  not  act  solely  for 
himself;  but  that  he  acted  for  the  other  proprietors.  It  is  true, 
that  in  one  case  only  does  he  give  a  receipt  in  terms  for  the 
proprietors  of  the  undivided  lands  for  stumpage.  But  in  all  the 
other  cases,  and  they  are  numerous,  his  receipts  always  purport 
to  be  ^'  for  the  undivided  lands,"  and  never,  in  any  instance, 
purport  to  be  on  his  own  individual  account.  This  is  very 
strong  evidence  to  establish  the  real  nature  of  the  transactions. 
If  be  was  acting  for  himself  alone,  his  silence  on  this  point  is 
wholly  unaccountable.  If  he  was  acting  for  himself  and  other 
pni{)rietors,  then  the  language  is  clear  and  intelligible,  and  has 
its  appropriate  effect.  In  this  way  too  the  acquiescence  of  his 
co-tenants  would  be  easily  explained.  In  any  other  view  it 
would  be  utterly  unaccountable.  I  have,  therefore,  no  doubt 
whatever  on  this  point,  that  the  defendant,  Whiting,  was  agent 
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for  Jacob  Tidd  during  his  life,  (and  he  died  in  March,  1821), 
and  afterwards  for  bis  heirs  (some  of  whom  were,  as  it  is  said, 
at  that  time  infants),  as  well  as  for  Stimpson  and  other  pro- 
prietors. If  so,  the  purchase  by  him,  at  the  tax  sale,  became 
immediately  by  operation  of  the  principles  of  a  Court  of  Equity 
a  trust  for  the  benefit  of  the  principals. 

Then,  it  is  said,  that  the  plaintiffs  are  barred  from  any  right 
in  equity  by  the  mere  lapse  of  time.     It  does  not  appear,  what 
were  the  respective  ages  of  the  heirs  of  Tidd  at  the  time  of  the 
tax  sale,  nor  what  was  the  age  of  Stimpson  ;  and  all  of  them 
were  at  that  time  (as  it  should  seem)  citizens  of  another  State, 
and  of  course  came  within  the  common  exceptions  of  the  Stat- 
ute of  Limitations.     But,  what  is  more  particularly  applicable 
to  the  present  case,  twenty  years  had  not  elapsed  before  the 
filing  of  the  bill ;  and,  I  apprehend,  that,  in  the  case  of  a  trust 
of  lands,  nothing  short  of  the  statute  period,  which  would  bar  a 
legal  estate  or  right  of  entry,  would  be  permitted  to  operate  in 
equity,  as  a  bar  of  the  equitable  estate.     This  doctrine  seems  to 
be  admitted  by  the  authorities  ever  since  the  great  case  of 
Cholmondehy  v.  Clinton^  (2  Jac.  &  Walk.  R.  1),  and  it  has 
been  repeatedly  acted  upon  in  the  Supreme  Court  of  the  Uni- 
ted States.*      Indeed,  in  the  case  of  Prevost  v.  GratZy  (6 
Wheat.  R.  481),  it  was  broadly  laid  down,  that,  in  equity, 
length  of  time  is  no  bar  to  a  trust  clearly  established,  and  that, 
in  cases,  where  fraud  is  imputed  and  proved,  length  of  time  ought 
not,  upon  principles  of  eternal  justice,  to  be  admitted  to  repel 
relief.     This  doctrine  is  regularly  true,  when  it  is  received  with 
the  proper  accompanying  limitations;  that  no  circumstances 
exist  to  raise  a  presumption  from  lapse  of  time  of  an  extinguish- 
ment of  the  trust,  and  no  open  denial  or  repudiation  of  the  trust 


^  See  the  cases  cited  in  2  Story  Eq.  Jurisp.  ^  1520  to  §  1522;  and 
Story's  Eq.  Plead.  §  503,  §  751  to  §  759 ;  and  Elmendorfr.  Taylor,  10 
Wheat  R.  168. 
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is  brought  home  to  the  knowledge  of  the  parties  id  interest^ 
^bich  requires  them  to  act,  as  upon  an  asserted  adverse  title. 

Upon  the  whole,  I  am  of  opinion,  that  the  purchase  by  the 
defendant  must  be  deemed  to  be  a  trust  for  the  benefit  of  the 
plaintifis  to  the  extent  of  their  interest ;  that  the  defendant 
ought  to  be  decreed  to  convey  the  legal  title  to  them,  after  be- 
ing satisfied  of  all  just  claims,  which  he  has  against  the  lands  for 
taxes,  for  purchase-money  paid  at  the  tax  sale,  for  his  expendi- 
tures and  improvements  upon  the  land,  and  also  for  his  reasona- 
ble services  as  agent  in  the  premises,  deducting  all  sums  of  money 
received  by  him  in  the  premises  for  stumpage,  or  otherwise. 
And  it  ought  to  be  referred  to  a  Master  to  take  an  account 
in  the  premises,  and  to  make  report  thereof  to  the  Court,  ac- 
cording to  the  principles  of  this  decree. 

As  to  the  other  defendants,  Peavy,  Morse,  and  Talbot,  no 
case  has  been  made  out  against  them  of  any  fraud  or  miscon- 
duct, calling  for  the  interposition  of  the  Court.  The  bill  will^ 
therefore,  be  dismissed  against  them,  with  costs.  But  the 
plaintifis  are  entitled  to  costs,  upon  the  cross  bill,  against  the 
parties  thereto,  namely.  Whiting,  Morse,  and  Talbot,  and  may 
set  them  ofi*  pro  ianio  against  the  costs  of  the  original  bill  de- 
creed to  Morse  and  Talbot. 

The  District  Judge  concurs  in  this  opinion,  and  a  decretal 
order  will  be  drawn  up  accordingly. 
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At  the  October  term  of  this  Court,  1837,  an  Auditor  was  ap- 
pointed to  audit  the  accounts  between  the  parties  in  the  above- 
entitled  action,  and  to  report  the  balance,  if  any,  due  on  the 
said  mortgage.  At  the  May  term,  1838^  the  Auditor  reported 
as  follows : 

''  It  was  admitted,  by  the  parties,  that  all  the  promissory 
notes  described  in  the  mortgage  deed,  referred  to  in  the  said 
commission,  are  fully  paid  and  discharged  ;  and  that,  if  any- 
thing remains  due,  it  arises  from  an  account  and  a  due-bill,  the 
originab  of  which  are  filed,  with  other  testimony  in  the  case, 
and  are  produced  to  me,  annexed  to  the  original  mortgage  deed, 
and  of  which  the  following  are  true  copies,  namely  ; 

*^  James  Cameron  to  James  and  Timothy  C  Leedsy    Dr. 

«( 1834.    Boeroir. 

Get  20.      To  hhd.  St.  Croix  Rum    113-4  —  109  galb.  a   95  cts.  $103  55 

To  1  pipe  Holland  Gin,     126-2—124    ''      a  110  cts.  136  40 

To  1  qr.  cuk  Sicily  Madeira  Wine  33    «      a   85  cU.  28  06 

To  1  bbl.  old  Columbia  Whisky         39^"      a   80  cts.  31  60 

To  Barrel,  for  whisky  1  00 

Oct  31.  To  Cash  paid  Lowell  Insurance  Co.'s  policy  on  building  1  00 
1835. 

Jan.  5.        To  2  baskets  Champagne  Wine,            a  $12  24  00 

Feb.  7.        To  1  bbl.  Cognac  Brandy,               3Si  galls,  a  135  cU.  51  97 

To  Barrel  for  brandy  1  00 

$378  57 
Interest  on  btU  to  Dec.  15, 1836,  is  47  23 

$425  80 

«  Nashua,  Oct.  29, 1834.— Due  to  James  Leeds,  Jr.  &  Co.,  forty-one  dol- 
lars, for  balance  due  on  mortgage.  James  Camsrov. 
«  $41." 

Endorsed. 
^  Boston,  March  6, 1835. — Received  twenty-one  dollars  and  fifteen  cents, 
ibr  taxes  paid  by  Cameron. 
"  $21  15." 


^'  It  is  satisfactorily  proved  to  me>  that  the  whole  of  the  said 
account  is  justly  due  from  James  Cameron  to  the  plainUff, 


MAY  TERM,  1839.  491 


Leeds,  et  al.  v.  Cameron. 


amounting,  in  the  whole,  with  interest  to  December  15,  1836, 

to     .         . $425  80 

''  And  that  there  remains  due  from  the  said 
Cameron  to  the  said  plaintiffs,  oYi  the  said  due-bill, 
including  interest  to  Dec.  15,  1836,  the  sum  of    .  22  25 


$448  05 
'^  The  additional  interest  on  the  same,  from  Dec. 
15,  1836,  to  April  20,  1838,  the  date  of  this  Re- 
port, is 36  21 

$484  26 
^*  I,  therefore,  report,  that  the  balance,  if  any,  due  on  the 
mortgage  set  forth  in  the  plaintiff's  declaration,  was,  on  the 
fifteenth  day  of  December,  eighteen  hundred  and  thirty-six, 
four  hundred  and  forty-eight  dollars  and  five  cents ;  and  that 
the  additional  interest  thereon  up  to  the  day  of  this  report 
is  thirty-six  dollars  and  twenty-one  cents, — making,  in  the 
whole,  the  sum  of  four  hundred  and  eighty-four  dollars  and 
twenty-six  cents." 

It  was  in  evidence,  that  the  first  four  articles  in  the  said  ac- 
x^ount  were  sent  to  the  defendant,  by  his  request,  '^  about  Octo- 
ber 20,  1834."  Five  baskets  of  Champagne  wine  were  sent 
bim  in  January,  1835,  and  a  barrel  of  brandy  was  sent  to  him 
in  February,  1835. 

That  when  the  defendant  was  selecting  the  said  goods,  about 
October  20,  1834,  it  was  said  by  Mr.  Leeds,  that  these  liquors 
were  to  be  secured  by  the  mortgage,  and  Mr.  Cameron  agreed 
and  assented  to  it.  That  when  the  said  mortgage  deed  was 
executed,  the  plaintiffs  took  from  the  defendant  a  due-bill  for 
forty-one  dollars,  payable  to  them  for  the  balance  of  rent  due 
from  him  to  them.  It  was  agreed  by  the  parties,  that  judgment 
should  be  rendered  for  the  plaintifis  or  defendant,  as  the  opinion 
of  the  Court  might  be,  upon  the  above  facts. 
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The  case  was  argued  by  Emery ^  for  the  |Jaioti& ;  9nd  by 
Bjohf  District  Attorney,  for  the  defendant. 

Story  J.  This  is  a  suit  brought  upon  a  mortgage,  and  the 
only  question,  which  arises  upon  the  facts  agreed  by  the  parties 
and  the  report  of  the  Auditor  is,  for  what  sum  the  judgment  is 
to  be  entered.  Nothing  can  be  more  clear,  both  upon  principle 
and  authority,  than  that,  at  the  common  law,  a  mortgage  bona 
fidt  made,  may  be  for  future  advances,  and  liabilities  for  the 
mortgagor  by  the  mortgagee,  as  well  as  for  present  debts  and 
liabilities.  I  need  not  do  more  upon  such  a  subject  than  to  re- 
fer to  the  case  of  United  States  v.  Hooe^  (3  Cranch  R.  73), 
and  Canard  v.  The  Atlantic  Insurance  Company,  (1  Peters  R. 
448). 

The  only  point  requiring  consideration  is,  whether  the  fourth 
section  of  the  Statute  of  Mortgages  of  New  Hampshire  of  the 
3d  of  July,  1829,  (New  Hamp.  Laws,  tit.  105,  edit.  1830), 
has  in  this  respect  changed  the  common  law  in  regard  to  mort- 
gages of  lands  in  that  State. 

It  is  argued  by  the  defendant's  counsel,  that  the  Legislature 
intended,  by  the  first  proviso  of  the  fourth  section,  to  require, 
not  only,  that  the  defeasance  should  be  in  writing,  but  that  it 
should  contain  such  certainty  as  to  the  money  to  be  secured, 
or  other  thing  to  be  done,  as  would  supersede  the  necessity  of 
any  resort  to  parol  evidence  to  ascertain  the  extent  or  amount 
of  the  mortgage.  It  does  not  appear  to  me,  that  this  is  the 
true  or  reasonable  exposition  of  the  language.  The  words  of 
the  first  proviso  are,  '^  That  no  title  or  estate  in  fee  sim- 
ple, be,  of  any  lands,  be,  shall  be  defeated  or  encumbered 
by  any  agreement  whatever,  unless  such  agreement  or  writing 
of  defeasance  shall  be  inserted  in  the  condition  of  said  convey- 
ance, and  become  part  thereof,  stating  the  sum  or  sums  of 
money  to  be  secured,  or  other  thing  or  things  to  be  perform- 
ed."    Now,  if  we  were  to  give  to  these  words  the  restricted 


MAY  T£RM,  1880.  403 


Leeds,  et  al,  v.  Cameron. 


coDsljructioo  coDtfsnded  for,  ooe  eflfect  would  be,  that  the  Stat- 
ute would  defeat  all  mortgages,  giveo  as  indemnity  to  sureties 
and  others  upon  bonds  and  agreements ;  for  it  could  not  appear 
in  certainty  upon  such  mortgages,  what  loss  or  injury  the  surety 
or  other  person  would  sustain,  as  that  must  depend  upon  future 
contingeocies.    So,  if  a  father  should  receive  from  a  son  a 
mortgage  to  pipvide  suitable  maintenance  and  support  for  him 
during  his  life,  the  conveyance  would,  upon  this  same  construc- 
tion, be  void ;  for  it  would  be  utterly  impossible,  with  certainty, 
to  ascertain,  what  money  would  from  time  to  time  be  required 
for  supb  maintenance  and  support,  or  what  loss  or  damage  the 
breach  of  the  condition  might  occasion.    It  must  depend  upon 
future  events.    Tbei^  is  a  large  class  of  cases,  which  would  hp 
in  tb'is  very  predicament,  occurring  familiarly  in  the  community. 
Upon  tbe  same  ground  also,  no  mortgage  would  be  good,  given 
to  secure  '*  all  debts  due"  to  the  mortgagee,  or  indeed  any  debt 
.the  amount  of  which  wns  not  specifically  ascertained  and  stated 
in  the  condilicm.    It  does  not  appear  to  me,  that  the  Legis- 
lature had  any  such  broad   prohibition  in  view.      It  would 
impose  great  inconveniences  and  embarrassments  in  the  com- 
mon transactions  pf  life.    The  whole  language  of  the  proviso  is 
perfectly  satisfied  by  considering  it  to  require  the  nature  and  ex- 
tent of  the  pl«im,  for  which  the  mortgage  is  given,  to  be  so  far 
set  forth,  as  to  leave  no  doubt  as  to  its  identity.    In  short,  that 
the  Statute  nieiint  to  require,  that  all  mortgages  should  be  in 
writingi  and  constitute  a  part  of  the  conveyance,  by  which  t))e 
^ta^  was  to  pass.    This  was  in  itself  most  reasonable ;  as  it 
would  enab]f9  creditors  in  all  cases  to  ascertain,  whether  an 
estate  granted  was  absolute  or  conditional,  and  would  cut  off 
mf  ny  of  the  temptations  to  create  secret,  undefined  trusts,  qx 
fraudutent  wd  collusive  securities.    But  when  a  mortgage  is 
to  secure  a  present  debt,  or  a  present  liability,  its  true  character 
is  just  as  well  ascertained,  as  if  the  specific  sum  were^  pointed 
put.    Indeed,  if  the  sum  were  stated,  or  the  other  thing  (o  be 
p^omi^  were  set  fortb»  still  it  would  be  necessary  to  ascertain 
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by  parol  endence,  what  portion  of  the  agreement  had  been  per- 
formed or  money  paid  since  the  giving  of  the  mortgage.  If  a 
mortgage  were  to  secure  the  payment  of  a  certain  bond  or  note, 
contemporaneous  with  or  antecedent  to  the  conveyance,  it  would 
still  be  necessary  to  resort  to  parol  evidence  to  ascertain  the 
exact  sum  due  thereon  at  the  time  of  the  mortgage,  or  afterwards, 
when  it  was  sought  to  be  enforced.  I  cannot,  therefore,  adopt 
the  construction  contended  for. 

The  present  mortgage,  in  my  judgment,  falls  directly  within 
the  first  proviso  of  the  fourth  section  of  that  Act ;  for  the  con- 
dition of  the  mortgage  does  state  '^  the  sum  or  sums  of  money 
to  be  secured,  or  other  thing  or  things  to  be  performed,"  in 
perfect  compliance  with  the  requisitions  of  that  proviso. 

The  second  proviso,  in  the  same  section,  is  in  substance,  that 
*^  No  title  or  estate,  &c.,  in  any  lands,  &;c.,  which  shall  hereaf- 
ter be  conveyed  in  mortgage  as  aforesaid,  shall  be  held  by  the 
mortgagee  for  the  payment  of  any  sum  or  sums  of  money,  or 
the  performance  of  any  other  thing,  the  obligation  or  liability  to 
the  payment  or  performance  of  which  shall  arise,  be  made,  or 
contracted  after  the  execution  or  delivery  of  such  mortgage." 
Now,  it  seems  to  me,  that  the  Legislature  have  here  expressly 
intended  to  cut  off  all  mortgages  for  the  payment,  or  security  of 
uny  moneys  or  other  things,  which  were  not  contracted  for,  or 
the  liability  for  which  did  not  attach  at  the  time  of  the  execu- 
tion of  the  mortgage.  It  seems  to  me,  therefore,  very  clear, 
upon  the  words  and  intent  of  the  Act,  that  no  mortgage  can  be 
Talid  for  any  future  advances  or  accounts  between  the  parties, 
which  were  not  a  matter  of  right  and  positive  obligation  between 
them  at  the  time  of  the  mortgage.  A  mere  provision  for  pro- 
spective advances  or  accounts,  resting  in  thp  discretion  of  the 
parties  or  either  of  them,  would  seem  to  be  the  very  mischief, 
against  which  the  second  provision  is  aimed.  Whether  the  en- 
actment be  founded  in  a  wise  public  policy,  or  not,  is  a  ques- 
tion, with  which  this  Court  has  nothing  to  do.  The  judgment 
must,  therefore,  be  restricted  to  the  items  of  the  account,  which 
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were  contracted  for  and  delivered  before  the  date  of  the  mort- 
gage. The  two  items  of  account,  reported  by  the  Auditor,  un- 
der the  dates  of  the  7th  February  and  the  5lh  of  May,  1835, 
and  also  the  due-bill  of  the  29th  of  October,  1834,  must  be 
rejected.  Judgment  ought  to  be  given  for  the  other  items  and 
interest. 

The  District  Judge  concurs  in  this  opinion  ;  and,  therefore, 
let  the  conditional  judgment  be  entered  accordingly. 

If  the  sum,  for  which  the  judgment  is  to  be  entered,  is  less 
than  five  hundred  dollars,  the  plaintiffs  are  not  entitled  to  costs. 
The  defendant  is  not  entitled  to  costs  in  a  case  of  this  sort ;  for 
the  defence  is  grossly  inequitable,  and  contrary  to  the  positive 
agreement  of  the  defendant. 


The  Steamboat  New  England,  The  Kennebeck  and  Bos- 
ton Steam  Navigation  Company,  Claimants. 

No  appeal  lies  from  a  decree  of  the  District  Court  in  an  admiralty  cause, 
except  to  the  next  term  of  the  Circuit  Court. 

The  appeal,  to  be  efiectual,  must  be  entered  before  the  adjournment  sins  die, 
of  the  District  Court,  unleiis  a  different  time  is  specially  allowed  by  the  Dis- 
trict Court  in  the  peculiar  case,  or  is  prescribed  by  the  general  rules  of  the 
Court. 

If  in  either  case  an  appeal  is  entered  within  the  prescribed  term,  it  relates 
back  to  the  time  of  the  decree,  although  actually  entered  in  vacation. 

A  party  may  appeal  from  an  interlocutory  decree,  having  the  effect  of  a  final 
decree ;  or  he  may,  at  his  election,  wait  until  the  final  decree  is  positively 
entered,  and  then  may  enter  an  appeal. 

A  decree  awarding  a  certain  rate  of  salvage  of  the  proceeds,  after  deducting 
charges  and  expenses,  and  fees  of  Court,  is  not  a  final  decree ;  but  at  most 
is  only  an  interlocutory  decree,  in  the  nature  of  a  final  decree. 

To  make  a  decree  in  a  salvage  case  positively  final,  all  the  charges  and  ex- 
penses should  be  ascertained,  and  the  salvage  apportioned,  and  the  rights  of 
each  salvor  definitely  fixed,  so  that  he  may  appeal  therefrom,  if  he  choosea. 
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Qwertf,  whether  a  libel  of  leviewi  in  the  natnie  of  a  bSl  of  review  in  eqnitfy 
will  lie  in  a  court  of  admiralty. 

A  rehearing  in  admiralty  cannot  be  had  after  the  term  of  the  Court  haa  pass- 
ed, at  which  the  decree  was  made. 

All  decree  in  admiralty  are  deemed  to  be  enrolled  as  of  tli6  term,  in  wfaielk 
they  are  made. 

This  was  a  suit  in  rem  for  salvage  brouglit  against  the  steam- 
boat New  England ;  upon  which  a  decree  for  salvage  was  ren- 
dered by  the  District  Court  at  the  September  term,  1838. 
But  it  was  ascertained^  after  the  6nal  adjournment  of  the  Coart, 
that  hj  a  mistake  of  the  timey  nature,  and  operation  of  the  de- 
cree, the  benefit  intended  hj  it  to  the  salvors  was  wholly  de- 
feated, and  they  were  actually  burthened  with  expenses  beyond 
the  salvage  awarded  to  them.  The  morning  after  the  final  ad- 
journment of  the  Court  the  mistake  was  ascertained,  and  an 
application  was  made  to  the  District  Judge,  whose  decree  bad 
been  supposed  to  be  perfectly  satisfactory,  to  allow  an  appeal  to 
be  entered  upon  the  records  of  the  Court,  in  order  to  have  the 
erro^  Corrected  in  the  Circuit  Court.  The  minutes  only  of  tlie 
decree  had  been  stated  by  the  Court  while  in  session,  and  the 
decree  was  not  drawn  out  in  form  until  the  morning  after  the 
final  adjournment.  The  District  Judge,  doubting  hb  authority 
to  allow  an  appeal,  except  when  applied  for  and  albwed  in 
Open  Court,  declined  io  allow  the  appeal.  The  libellant^,  not- 
witlistanding,  entered  the  cause,  as  upon  an  appeal  to  the  Circuit 
Court,-  at  the  next  term,  (October  term,  1838) ;  and  at  the 
same  tehn,  by  motion,  they  made  an  appNcation  to'  the  Circuit 
Court  to  direct  the  clerk  of  the  District  Court  to  ent^r  the  ap- 
peal upon  the  records  of  that  Court,  and  the  allowance  of  it, 
due  Msurity  having  been  ofiered  to  be  filed.  This  ntotion  stood 
b't^r  (oi  argument  afid  consideration  until  the  prestent  May  tei^m 
of  the  Circuit  Court;  and  was  now  argued  fey  Claggeti  for 
all  the  Kbellants,  except  John  Hodgkins,  and  supported  by 
affidavits. 
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In  the  intermediate  time,  viz.,  at  the  December  term,  1838, 
of  the  District  Court,  all  proceedings  under  the  original  decree 
having  been  suspended,  a  petition  in  the  nature  of  a  libel  for  a 
rehearing,  or  of  a  libel  of  review,  was  filed  by  John  Hodgkins 
in  bebalfof  himself  and  the  other  libellants,  before  that  Court ; 
.  and  upon  the  hearing  and  argument  by  counsel,  the  District 
Judge  dismissed  tlie  petition  upon  the  ground,  that  the  Court 
had  no  jurisdiction.  From  this  decree  of  dismissal  an  ap|>eal 
was  taken  to  the  Circuit  Court. 

The  cause  was  now  argued  by  Hale,  District  Attorney,  for  the 
appellants,  and  by  Emery  and  £.  Cutis  for  the  appellees.  The 
grounds  of  the  argument  were  so  fully  gone  over  by  the  Court 
in  its  judgment,  that  it  is  not  deemed  necessary  here  to  repeat 
them. 

SroRt  J.  The  present  case  presents  some  points,  which 
have  not  been  hitherto  decided  in  this  Court,  and  have  some 
novelty  botb  in  their  principle  and  application.  I  have,  there- 
fore, taken  time  to  consider  the  case  with  reference  to  the  dif- 
ferent forms,  in  which  these  points  have  been  brought  before 
the  Court.  I  have  no  doubt  whatsoever,  if  the  District  Court, 
in  a  case  of  admiralty  and  maritime  jurisdiction  refuses  to  enter- 
tain the  cause,  or  to  pronounce  a  decree,  or  to  allow  an  appeal 
from  a  decree,  when  interposed  according  to  the  rules  prescribed 
by  the  Court,  or  justified  by  the  general  principles  of  the  ad- 
miralty practice,  recognised  in  the  courts  of  the  United  States, 
that  this  Court  has  a  jurisdiction  by  mandamus  to  compel  the 
District  Court  to  proceed  in  the  cause,  to  enter  a  decree  (not 
prescribing  what  that  decree  shall  be),  or  to  allow  an  appeal 
upon  the  proper  requisitions  of  the  law  being  complied  with  by 
the  party.  By  the  14th  section  of  the  judiciary  act  of  1789, 
ch.  20,  all  the  courts  of  the  United  States  are  clothed  with 
''  power  to  issue  writs  of  scire  facias,  habeas  corpus,  and  all 
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Other  writs  not  specially  provided  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law."  Now,  the  acts 
above  specified  may  be  essential  to  the  proper  exercise  of  the 
appellate  jurisdiction  of  this  Court  over  the  District  Courts,  and 
a  tnmndamus  is  the  proper  process  to  effect  the  objects,  and  is 
agreeable  to  the  principles  and  usages  of  law,  when  they  are  to 
be  attained.  My  brother,  Mr.  Justice  Thompson,  held  this 
doctrine  in  the  case  of  Smith  v.  Jackson^  (1  Paine  R.  453), 
and  I  entirely  subscribe  to  his  opinion  on  this  subject. 

By  the  Act  of  1789,  ch.  20,  sec.  21,  an  appeal  is  allowed 
from  final  decrees  of  the  District  Court  in  causes  of  admiralty 
and  maritime  jurisdiction,  where  the  matter  in  dispute  exceeds 
the  sum  or  value  of  three  hundred  dollars,  (since  that  time  al- 
tered to  fifty  dollars),  exclulsive  of  costs ;  but  the  appeal  is 
allowed  only  to  the  next  Circuit  Court  to  be  held  in  the  dis- 
trict. In  what  mode,  and  at  what  time  the  appeal  is  to  be 
made,  is  not  pointed  out  by  the  statute.  By  the  civil  law,  and 
also  by  the  general  practice  of  the  admiralty  courts  of  England, 
the  appeal, may  be  made  viva  voce  in  open  Court,  or  in  writing 
€^d  acta  at  the  time  of  the  pronouncing  the  decree,  or  within 
ten  days  afterwards  in  writing  before  a  notary,  who  authenti- 
cates the  instrument  of  appeal.*  In  America,  this  practice  has 
not  to  my  knowledge  ever  been  adopted.*  The  uniform  course,, 
as  far  as  I  know,  has  been  to  interpose  the  appeal  during  the 
term  or  sitting  of  the  District  Court,  at  which  the  decree  pass- 
ed, and  before  its  final  adjournment,  or  to  interpose  it  within 
some  stipulated  period  after  the  term  or  sitting,  fixed  by  the 
general  rules  of  the  Court,  or  specially  prescribed  and  allowed 
by  the  Court  in  the  particular  case,  upon  the  motion  of  the 


1  2  Brown,  Civil  and  Admiralty  law,  435,  437.    Norton  v.  Rich,  (3 
Mason  R.  443). 
*  See  Norton  v.  Rich,  (3  Mason  R.  443).    3  Dallas  R.  6.  note. 
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party  aggrieved.  And,  in  each  of  ttyese  cases,  if  the  appeal  is 
taken  within  the  prescribed  period,  it  is  entered  upon  the  record 
of  the  proceedings,  apud  acta^  by  the  clerk  of  the  Court ;  and 
when  entered,  it  takes  effect  in  the  same  manner  by  relation 
back,  as  if  entered  in  open  Court  upon  tbe  record,  when  the 
sentence  was  pronounced.  If  no  appeal  is  taken  in  either  of 
these  ways  within  the  proper  period,  and  the  District  Court  is 
adjourned  without  day,  then  it  is  understood,  that  the  party 
waives  any  appeal,  and  the  Court  proceeds  to  execute  its  de- 
cree ;  and  no  appeal  subsequently  taken  by  the  party,  even  if 
offered  or  entered  before  the  next  term  of  the  Circuit  Court,  is 
understood  to  possess  any  validity ;  but  it  is  treated  as  a  mere 
nullity.  Such,  at  least,  has  been  the  invariable  practice  ja  this 
circuit ;  and  it  was  fuUy  recognised  and  enforced  in  the  case  of 
Norton  v.  Ricfiy  (3  Mason  R.  443).  And  it  appears  to  me, 
that  the  practice  is  settled  upon  true  principles  ;  for,  otherwbe, 
ibe  execution  of  the  decree  of  the  District  Coupt  would  be  sus- 
pended until  after  the  next  Ciicuit  Court,  or  the  objects  of  the 
appeal  miglH  be  in  a  great  measure  defeated  by  the  total  or  par- 
tial execution  of  it.  Be  this  as  it  may,  I  have  no  doubt  whatso- 
ever of  the  authority  of  the  District  Court  to  prescribe  by  its  rules 
the  term,  wherein  appeals  shall  be  entered,  and  that  the  parties 
would  be  bound  by  the  limitations  prescribed  by  those  rules. 

In  the  present  case  the  motion  for  a  mandamus  to  direct  the 
clerk  to  enter  the  appeal,  as  allowed  by  the  District  Judge,  is 
founded  upon  a  total  mistake  of  the  true  state  of  the  facts,  and 
the  remedial  justice,  te  which  the  libellants  would  be  entitled. 
There  is  no  proof  whatever,  that  the  District  Judge  allowed  the 
appeal  on  the  morning  after  the  Gnal  adjournment  of  the  Court, 
or  at  any  time  afterwards.  He  disclaims  it  in  open  court ;  and 
we  have  the  fullest  authority,  that  he  never  gave  any  directions 
to  the  clerk  to  enter  or  allow  the  appeal,  and  that  be  never  ap- 
proved any  bond  or  security  offered  by  the  llbellanls  for  the 
purpose  of  obtaining  an  appeal.     If  the  iibellaats  w.ece  «4UiUed 
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to  have  the  appeal  allowed,  and  entered  after  the  adjourameDt 
of  Court  upon  the  application  made  the  next  morning;,  or  at  any 
time  afterwards  before  the  next  term  of  the  Circuit  Court,  and 
the  District  Judge  refused  it,  the  proper  application  should  have 
been  by  a  petition  to  this  Court  for  a  mandamus  to  be  address* 
ed  to  him  (and  not  to  the  clerk),  to  allow  the  appeal.  The 
whole  proceeding,  on  the  part  of  the  libellants,  has  been  in  this 
respect  as  irregular  and  incorrect  as  it  well  could  be. 

But,  waiving  all  minor  considerations  of  this  sort,  the  real 
and  substantial  question  before  the  Court  is,  whether  the  EKs- 
trict  Judge  had  authority  to  allow  the  appeal  after  the  6nal  ad-- 
journment  of  the  Court,  supposing  the  claim  to  have  been  made, 
while  the  Court  was  in  session,  to  have  such  an  appeal  entered, 
or  a  reasonable  time  allowed  for  perfecting  it.  As  a  general 
question,  supposing  the  decree  to  have  been  drawn  out  at  large, 
and  fully  enrolled  or  entered  upon  the  records  of  the  Court,  I 
have  no  doubt,  upon  the  authority  of  Norton  v.  Atci,  (3  Masoo 
R.  443),  and  upon  the  principles  above  stated,  that  he  bad  no 
such  authority.  And  whatever  might  be  the  mistake  of  the 
Kbellants,  as  to  the  nature  and  operation  of  the  decree,  it  would 
have  been  final  aud  obligatory  upon  them  in  this  form  of  seek- 
mg  redress.  There  could  be  no  appeal ;  and  the  mode  of  re- 
dress  must  have  been,  if  any,  by  another  proceeding,  by  a  libel 
of  review,  in  the  nature  of  a  bill  of  review,  or  in  the  nature  of  a 
rehearing,  which  I  shall  presently  have  occasion  to  consider. 

But  1  understand  it  to  be  admitted  on  all  sides  at  the  argu- 
ment, that  the  decree  of  the  District  Judge  was  not,  in  fact, 
drawn  out,  or  entered  upon  the  records  before  the  final  adjourn* 
ment  of  the  Court ;  that  he  merely  expressed  the  beads  and 
grounds  of  his  opinion ;  and  that  the  decree  was  afterwards 
formally  drawn  up  and  entered  upon  the  records  as  of  the  term, 
in  conformity  to  his  minutes  and  by  his  express  sanction*  It 
seems  to  me,  that  until  a  formal  decree  was  entered,  the  party 
was  not  bound  to  enter  any  appeal.     He  was  not  bound  by  the 
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mere  minutes  ;  but  was  at  liberty  to  apply  to  the  District  Judge 
to  vary  bis  minutes  and  correct  any  errors,  before  the  final  entry 
of  the  formal  decree.  Nor  can  1  entertain  any  doubt,  that  the 
District  Judge  was,  under  such  circumstances,  at  full  liberty  to 
rehear  the  cause,  for  the  purpose  of  varying  bis  minutes,  and 
correcting  any  mistakes  made  by  the  parties  in  relation  to  the 
nature  and  operation  of  his  decree.  Indeed,  by  the  general 
practice  in  this  circuit,  the  decrees  and  decretal  orders  of  the 
Circuit  Court,  if  they  contain  anything  more  than  a  mere  affirm- 
ance of  the  decree  of  the  District  Court,  or  a  formal  dismissal 
of  the  suit,  are  always  submitted  to  the  Court  upon  a  written 
draft,  and  varied  and  corrected  and  amended  by  the  Court  upon 
the  suggestion  of  the  parties,  as  well  as  upon  its  own  mere 
motion,  and  in  vacation,  as  well  as  in  term.  It  is  usual,  I 
believe,  in  the  District  Court  in  Massachusetts,  after  an  opinkm 
has  been  pronounced  upon  the  case,  to  give  time  to  the  parties 
to  draw  up  the  final  decree,  and  to  add  to  and  vary  the  original 
minutes,  upon  the  suggestions  of  counsel,  or  upon  the  farther 
reflections  of  the  Court.  And  no  appeal  is  ever  entered,  until 
after  such  a  formal  decree  has  been  promulgated  and  entered 
on  record.  In  this  view  of  the  actual  posture  of  the  case,  it 
seems  to  roe,  that  it  was  not  competent  for  the  District  Court 
to  direct  the  formal  decree  to  be  entered  in  vacation,  as  of  the 
preceding  term,  without  at  the  same  time  giving  notice  to  the 
parties,  and  submitting  the  decree  to  their  examination,  and 
allowing  some  opportunity  to  them,  either  to  rehear  the  cause 
io  the  discretion  of  the  Court,  or  to  enter  an  appeal.  In  this 
view  of  the  matter  it  strikes  me,  that  the  District  Judge  was  at 
ftill  liberty,  when  applied  to  on  the  morning  after  the  adjourn- 
ment, either  to  have  reheard  the  cause,  or  to  have  allowed  the 
appeal ;  since  the  decree  had  not  been  drawn  out  and  entered 
on  record  during  the  term.  He  might  have  adopted  either 
course ;  but  he  could  not  properly  refuse  both*  He  might  have 
suspended  all  the  proceedings  and  entry  of  the  decree,  and  have 
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reheard  the  cause  at  the  next  regular  term  of  the  District  Court, 
as  unfinished  business,  or  he  might  have  allowed  the  appeal  to 
the  next  Circuit  Court.  I  am  sure,  that  my  learned  brother 
(the  District  Judge)  would  have  eagerly  embraced  the  oppor- 
tunity of  re-examining  the  case,  or  of  allowing  the  appeal,  if 
he  had  not  felt  extreme  doubts  as  to  his  authority  and  juris- 
diction so  to  act.  Nor  do  I  wonder  at  his  doubts  in  a  case  of 
so  much  novelty,  where  there  was  no  definite  precedent  to 
guide  or  to  aid  his  judgment. 

And  this  leads  me  to  the  consideration  of  the  other  question, 
arising  upon  the  petition  for  a  libel  of  review  in  the  nature  of  a 
rehearing.  That  it  is  competent  for  a  Court  of  AcTmirahy  to 
rehear  a  cause  after  a  decree  has  been  pronounced,  pending  the 
term,  and  before  the  proceedings  have  been  finally  enrolled,  or 
drawn  up  and  entered  on  the  record,  I  confess,  I  do  not  enter- 
tain the  slightest  doubt.  It  was  well  remarked  by  Lord  Stow- 
ell,  in  the  case  of  The  Foriitudoj  (2  Dodson  Adm.  R.  70), 
cited  at  the  bar,  that  the  Court  "  might,  perhaps,  within  the 
limits  of  that  very  extended  equity,  which  it  is  in  the  habit  of 
exercising,  deem  it  not  improper  in  some  cases  to  suffer  a  cause 
to  be  reopened.  But  it  certainly  would  not  do  so,  unless  there 
existed  very  strong  reasons  to  show  the  propriety  of  the  meas- 
ure." He  added,  what  is  very  pertinent  in  the  present  case, 
"that  mere  negligence  or  oversight  would  not  be  sufficient 
ground  for  such  an  extraordinary  interposition  of  the  authority 
of  the  Court.  "  A  direct  case  of  fraud,  or  something  equivalent 
to  it,  must  be  made  out"  before  such  a  step  should  be  taken. 
His  Lordship  was  here  speaking  of  a  case,  where  all  the  pro- 
ceedings had  been  voluntarily  withdrawn  and  abandoned  by  the 
party  before  any  decree  ;  and  perhaps  the  latter  part  of  his  lan- 
guage ought  to  be  limited  to  such  a  case.  I  own,  that  I  should 
have  great  difficulty  in  holding  to  this  doctrine  in  the  full  ex- 
tent of  the  language,  in  which  it  is  stated.  If  there  has  been  a 
manifest  mistake,  going  substantially  to  the  merits,  even  with 
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some  slight  ingredients  of  negligence  on  that  side,  and  without 
any  circumstances  of  fraud  on  the  other  side,  I  should  be  much 
inclined  to  direct  a  rehearing  during  the  same  term,  while  the 
proceedings  are  in  paper,  and  the  decree  remains  unexecuted. 

But  I  am  not  aware,  that  after  the  decree  has  been  enrolled 
or  entered  on  record,  and  the  term  has  passed,  that  any  Court 
of  Admiralty,  at  least  in  this  country,  has  ever  entertained  an 
application  for  a  rehearing.  In  the  High  Court  of  Prize  Com- 
missioners in  England,  it  is  said  to  be  the  practice  never  to  re- 
scind a  decree  after  it  has  passed,  or  to  open  the  subject  anew. 
It  has  been  suggested,  that  the  Court  would  not  do  it,  even 
when  a  fraud  had  been  practised.  But,  at  the  same  time,  it 
was  by  implication  admitted,  that  another  mode  of  redress  might 
be  adopted,  meaning,  I  suppose,  that  a  libel,  in  the  nature  of  a 
bill  of  review  in  equity,  might  be  sustained,  for  the  purpose  of 
bringing  the  matter  either  before  the  Appellate  Court,  or  before 
the  court,  in  which  the  original  decree  was  pronounced.  I  allude 
to  the  case  of  The  Elizabeth  and  The  Geheimraih,  reported  in 
2  Acton  R.  57,  58,  note.'  In  the  case  of  Hudson  v.  Guesiierj 
(7  Cranch  R.  1),  the  Supreme  Court  held,  that  a  case  could 
not  be  reheard  after  the  term,  in  which  it  had  been  originally 
decided  ;  and  this  rule  has  ever  since  been  constantly  adhered  to.' 

But  this  is  very  different  from  saying,  that  there  may  not  be 
a  libel,  in  the  nature  of  a  bill  of  review.  Commissions  of  re- 
view are  sometimes  granted  in  England  to  review  the  decrees* 
of  the  appellate  courts  in  ecclesiastical  causes,  and  also  in  ad- 
miralty causes  of  civil  and  maritime  jurisdiction,  as  contradistin- 
guished from  causes  of  prize.  But  such  commissions  are  not 
matter  of  right,  but  are  granted  as  matter  of  favor  and  discretion, 
or,  as  the  phrase  is,  of  the  grace  and  benignity  of  the  crown. 


*  But  see  The  Flora,  I  Hagg.  Adm.  R.  298,  304,  and  The  EHzabdh^ 
2  Acton  R.  57,  58.  See  also  Palmer's  Practice  of  the  House  of  Lords, 
on  Appeals  and  Writs  of  Error,  lotroduction,  p.  59  to  p.  69. 

'  Whiting  V. BankqfU.  SiaUSf  18 Peters R.  6,  la 
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upoQ  the  advice  of  the  Lord  Chancellor.  This  was  so  held  io 
Matthewi  v.  Warner ,  (4  Ves.  R.  186),  and  Eaglesion  Sf  Co- 
ventry V.  Kingston,  (8  Ves.  R.  439,  465,  469,  481).  In  such 
commissions  of  review,  it  does  not  seem  beyond  the  proper 
functions  of  the  Court  in  granting  them  to  allow  new  pleas  and 
proofs ;  and  so  in  fact  Lord  Eldon  seems  to  have  thought  it  in 
Eagleston  if  Coventry  v.  Kingston,  (8  Ves.  R.  439, 463,  2).  I 
am  not  aware,  however,  that  any  such  prerogative  right  to  issue 
a  commission  of  review  has  ever  been  recognised  in  America. 
If  the  object  is  attainable  at  all,  it  must  be  (as  it  seems  to  me) 
by  a  libel  in  the  nature  of  a  bill  of  review  in  equity,  addressed 
to  the  proper  court  having  possession  of  the  cause. 

If  a  libel,  in  the  nature  of  a  bill  of  review  in  equity,  would 
lie  after  a  6nal  decree  in  the  Admiralty,  it  seems  to  me,  that  it 
ought  properly  to  be  governed  by  the  same  rules  and  principles, 
which  regulate  that  proceeding  in  Courts  of  Equity,  as  well 
from  their  intrinsic  propriety  and  reasonableness,  as  from  the 
consideration,  that  the  bill  of  review  had  its  origin  in  the  civil 
and  canon  law,  from  which  the  Court  of  Admiralty  derives  its 
own  practice  and  modes  of  proceeding.  This  is  sufficiently  ap* 
parent  from  what  is  stated  by  Lord  Chief  Baron  Gilbert  in  his 
Forum  Romanum,  ch.  x.  p.  182, 183,  an  extract  from  which  will 
be  found  in  Story's  Equity  Pleadings,  ^  403,  note  (4),  2d.  ed. 
That  extract  is  also  important  for  another  purpose  ;  for  it  shows, 
•  that  while  interlocutory  sentences  are  always  alterable  before  a 
definitive  sentence  is  pronounced,  the  definitive  sentence  must 
always  be  in  writing,  and  signed  by  the  judge  ;  and  after  it  is 
so  signed,  it  cannot  be  altered ;  but  it  properly  becomes  a  mat* 
ter  of  appeal.  It  thus  afibrds  an  indirect  confirmation  of  what 
has  been  already  stated,  that  the  minutes  of  a  decree,  before  it 
is  drawn  out  at  large  (for  it  is  not  always  signed  by  the  judge  in 
our  practice),  are  always  open  to  alteration  ;  but  the  decree  so 
drawn  out,  after  It  is  approved  and  enrolled,  is  not,  after  the 
term  is  passed,  open  be  be  reheard.     For  every  decree  is 
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treated,  after  it  has  been  approved,  as  enrolled  of  the  term,  at 
which  it  passed. 

But  to  return.  One  of  the  settled  rules  in  regard  to  a  bill  of 
review^  and  bilk  in  the  nature  of  re vie^ua. equity,  is,  that  they 
will  lie  only  for  errors  of  law,  apparent  on  the  face  of  the  pro* 
eeediogs,  or  for  newly  discovered  facts  material  to  the  rights. of 
the  party,  of  which  he  could  not  avail  himself  at  the  time  of 
pronouncing  the  original  decree.  If  the  facts  were  known,  and 
might  have  been  used  at  the  time  of  the  decree,  or  if,  though 
not  known,  they  might  have  been  known  by  the  exercise  of 
reasonable  diligence  on  the  part  of  the  party  applying  for  the 
review,  the  Court  will  refuse  it ;  for  bills  of  review  upon  new 
discovered  facts  are  not  matters  of  right,  but  rest  in  the  sound 
discretion  of  the  Court.'  Now,  it  is  unquestionably  true,  that, 
in  the  present  case,  the  matters  relied  on  for  a  review  were  well 
known  to  the  libdlants  at  the  time  of  pronouncing  the  original 
decree,  and  there  was  great  negligence  in  not  then  bringing 
them  before  the  Court. 

Aflsuffling,  that  there  was  a  definitive  decree,  which  was  not 
appealed  from  by  the  mistake  and  misunderstanding  of  the  libel- 
lants  of  the  extent  and  operation  of  that  decree,  I  do  not  well 
see,  how  a  libel  of  review  would  have  helped  the  matter  ;  since 
it  would  flot  fiiU  within  any  of  the  ordinary  rules  applkable  to 
UUs  of  review*  And  if  the  District  Judge  had  entertained  the 
petition,  and  decided  against  the  relief  prayed,  and  refused  to 
review  the  original  decree  upon  the  merits,  as  the  albwance  or 
disallowaiice  of  it  was  a  matter  of  discretion,  and  net  of  right,  I 
do  ooi  well  see,  how  an  appeal  would  have  lain  from  a  decree 
dimiamng  the  petition  to  this  Court.  For  in  matters  of  discre- 
tion the  judgment  of  the  District  Judge  would  not  be  subject  to 


*  See  Story  on  Equity  Plead.  ^  412  to  §  419 ;  also  Gualt  v.  Candalers^ 
(BeeAdm.  R.64). 
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the  revbing  authority  of  this  Court  in  the  exercise  of  its  appel- 
late jurisdiction.  The  difficulty  is,  that  the  District  Judge,  in- 
stead of  bearing  the  petition  upon  its  merits,  dismissed  it  for 
want  of  jurisdiction ;  and  if  he  possessed  jurisdiction,  then  it 
might  become  the  proper  duty  of  this  Court  to  reverse  that  de- 
cree of  dismissal,  and  to  remand  the  cause  to  the  District  Court 
for  further  proceedings  ;  since,  if  the  District  Judge  had  juris- 
diction, it  is  by  no  means  certain,  taking  all  the  circumstances 
together,  that  he  might  not  in  the  exercise  of  hb  discretion, 
have  varied  bis  original  decree ;  and  then  the  respondents 
might  have  brought  up  the  whole  proceedings  before  ihik  Court 
by  appeal.  The  question,  therefore,  whether  the  District 
Court  does  possess  any  jurisdiction  by  a  bill  of  review,  or  other- 
wise, after  the  term  has  passed,  is  directly  presented  for  the 
consideration  of  this  Court.  I  have  not  been  able  wholly  to 
satisfy  my  own  mind  upon  this  point.  But  upon  the  most 
careful  reflection,  which  I  have  been  able  to  bestow  upon  it,  the 
result,  to  which  I  have  brought  my  mind,  is,  that  if  the  District 
Court  has  a  right  to  entertain  a  libel  of  review  in  any  case,  it 
roust  be  limited  to  very  special  cases,  and  either  where  no  ap- 
peal by  law  lies,  because  the  matter  is  less  in  value  than  is 
required  by  law  to  justify  an  appeal,  or  the  proper  time  for  any 
appeal  is  passed,  and  the  decree  remains  unexecuted  ;—<ir 
where  there  is  clear  error  in  matter  at  law ;  or,  if  not,  where 
the  decree  has  been  obtained  by  fraud ;  or  where  new  facts, 
changing  the  entire  merits,  have  been  discovered  since  the  de- 
cree was  passed,  and  there  has  been  not  only  the  highest 
good  faith  (uberrima  fides)^  but  also  the  highest  diligence  and 
an  entire  absence  of  just  imputations  of  negligence ;  and,  finally, 
where  the  principles  of  justice  and  equity  require  such  an  inter- 
ference to  prevent  a  manifest  wrong.  Farther  than  this,  I  am 
not  prepared  to  go ;  and  I  may  say,  that  with  my  present  im- 
pressions I  should  go  thus  far  with  some  hesitation,  and  pause 
at  every  step. 
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But  I  am  spared  the  oecessitj  of  positively  deciding  this 
point  by  the  actual  posture  of  the  present  case.  It  appears  to 
me,  that  in  no  just  sense  can  the  original  decree  in  this  case 
be  deemed  a  final  or  definitive  decree.  At  most,  it  is  but  an 
interlocutory  decree,  partaking  of  the  character  of  a  final  de- 
cree. I  agree,  that  theie  are  cases,  in  which  either  party  may 
appeal  from  an  interlocutory  decree,  having  the  effect  oi  a  final 
decree.  Thus,  for  example,  if  upon  a  bill  to  foreclose  a  mort- 
gage there  is  a  decree  for  a  sale  of  the  mortgaged  premises, 
although  the  decree  is  but  interlocutory,  and  the  sale  is  not 
perfected,  yet,  inasmuch  as  it  has  che  effect  of  a  final  decree 
upon  the  rights  of  the  mortgagor,  he  may  appeal  from  it  before 
such  sale.  So  it  was  decided  by  the  Supreme  Court  in  Ray  v. 
Lauiy  (3  Cranch  R.  179).  But  although  a  party,  injured  by 
such  a  decree,  may  appeal  before  the  definitive  decree  is  enter^ 
ed,  and  the  whole  proceedings  are  closed  under  it ;  yet  it  does 
not  follow,  that  he  is  bound  so  to  do,  and  may  not  lie  by,  and 
appeal  after  the  definitive  decree.  On  the  contrary,  as  I  un- 
derstand the  law,  he  has  an  election  to  pursue  the  one  course 
or  the  other,  Now,  in  the  present  case,  it  is  impossible  to 
consider  the  original  decree  as  final  between  the  parties,  as  to 
all  the  matters  in  controversy.  It  was  interlocutory  in  its  cha- 
racter for  many  purposes.  It  directed  the  charges  and  expen- 
ses of  keeping  and  selling  the  property,  and  the  fees  and  charges 
of  the  officers  of  the  Court,  to  be  first  deducted  from  ihe  pro- 
ceeds of  the  sale.  Now,  the  exact  amount  of  these  charges, 
expenses  and  fees  were  not  ascertained,  and  were  necessarily 
open  to  further  future  inquiry,  and  might  become  matters  of 
controversy  between  the  parties,  upon  which  they  might  have 
a  right  to  take  the  opinion  of  the  Court.  Indeed,  it  was  indis- 
pensable, that  this  should  be  done,  before  it  could  be  ascertain- 
ed, what  the  moiety  of  the  salvors  would  be  in  pecunia  numerata. 
And  then,  again,  the  sums,  belonging  to  the  distributive  shares 
of  each  salvor,  remained  to  be  ascertained,  and  awarded  to  him 
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severally  in  bis  own  proper  nanne ;  for,  until  that  should  be 
done,  be  could  not  know,  what  bis  own  particular  share  was, 
attd  whether  he  was  aggrieved  or  not  by  the  decree,  not  only  as 
to  the  salvage  in  general,  but  as  to  his  particular  share  thereof 
so  as  to  institute  an  appeal  severally,  and  for  his  own  interest. 
Thus,  for  example,  until  the  share  of  each  salvor  was  specifi- 
cally ascertained,  it  would  be  impossible  to  say,  whether  the 
sum  in  controversy  between  him  and  any  co-salvor,  or  the  clakn- 
ants,  was  enough  to  found  the  appellate  jurisdiction  of  this  Court. 
It  was  indispensable,  therefore,  that  the  whole  matter  should 
have  been  referred  to  a  Master  or  Auditor  to  take  an  account, 
and  ascertain  the  sums,  due  to  all  parties  according  to  the  prin- 
ciples of  the  original  decree ;  and  for  that  purpose  to  hear  M. 
the  parties,  and  make  a  report  to  the  Court.  Such  a  report, 
when  made,  would  be  open  to  contestation  by  any  of  the  par- 
ties in  interest ;  and  until  confirmed  by  the  Court,  there  would 
not  be  a  sufficient  basis,  on  which  to  found  a  final  decree,  abso- 
lute in  its  nature,  upon  all  the  rights  of  all  the  parties. 

It  seems  to  me,  therefore,  that  the  District  Judge  had  a  clear 
remaining  jurisdiction  in  the  premises  for  this  purpose ;  that  the 
original  decree  was  not  so  final,  as  without  an  appeal  to  super- 
sede  the  necessity  of  further  proceedings ;  and  consequently, 
that  as  the  original  cause  has  never  been  wholly  removed  from 
his  jurisdiction  by  any  appeal,  he  is  at  liberty  to  rehear  it,  and 
to  vary  or  modify  that  decree,  and  is  bound  to  go  on  and  per- 
fect it  by  an  absolute  definitive  decree.  When  such  a  decree 
shall  be  rendered  by  him,  if  unsatisfactory  to  any  of  the  parties, 
it  will  of  course  be  open  to  appeal  under  the  usual  ciroum- 
stances. 

My  judgment,  therefore,  is,  that  the  decree  of  the  District 
Court  on  the  petition  ought  to  be  reversed ;  and,  as  all  the 
proper  materials  are  not  now  before  this  Court,  to  enable  it  to 
act  definitively  upon  the  whole  rights  of  the  parties,  that  the 
cause  ought  to  be  remanded  to  the  District  Court  for  fiirther 
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proceedings.  If  the  parties,  with  a  view  to  prevent  further  de- 
lay, shall  agree,  that  the  original  cause  shall  be  deemed  to 
stand  before  this  Court,  as  if  an  appeal  had  been  originally  en- 
tered, and  allowed  in  the  District  Court,  I  shall  have  no  diffi- 
culty in  acting  upon  such  an  agreement,  instead  of  remanding 
the  cause.  Otherwise  a  special  mandate  will  be  sent  with  the 
cause  to  the  District  Court. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


Sprflffi  itlvtuit 
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n*.^..  (  Hon.  JOSEPH  STORY,  AMOciate  Jofltice  of  the  Sapieme  Court. 
ifxroRx  J  jj^^  jQjjj^  DAVIS,  Dietrict  Judge. 


Williams  and  Others  v.  Suffolk  Insurance  Company. 

A  ship  on  a  sealing  Tojage  Tinted  the  Falkland  Islands,  where  the  master, 
with  the  second  mate  and  four  of  the  hest  men,  were  captured  by  Lewis 
Vernet,  acting  governor  of  those  islands.  The  ship  itself  was  also  seiaed, 
and,  after  being  in  the  hands  of  the  captors  two  or  three  days,  was  recap- 
tured by  the  mate  and  part  of  the  crew  remaining  on  board,  who  brought 
her  home,  and  libelled  her  for  salvage.  Held,  that  from  these  events  there 
was  a  loss  of  the  voyage  from  necessity,  so  that  the  underwriters  were  liable 
as  for  a  constructive  total  loss. ' 

The  necessazy  sale  of  a  vessel  in  the  course  of  a  voyage  to  defray  salvage 
creates  of  itself  a  total  loss  of  the  vessel  for  the  vojrage. 

Where'the  object  of  the  voyage  is  entirely  defeated,  and  the  vessel  is  obliged 
to  return  home,  it  cannot  be  treated  as  a  case  of  a  voyage  to  a  port  of  neces- 
sity for  repairs,  but  there  is  a  total  loss. 

No  loss  or  expense  is  to  be  considered  as  general  average,  and  so  applied  in 
making  up  a  loss,  unless,  in  the  first  place,  it  was  intended  to  save  and  pre- 
serve  the  remaining  property,  and  unless  in  the  second  place,  it  succeeded 
in  doing  so. 

The  expenses  and  charges  of  going  to  a  port  of  necessity  to  refit  can  properly 
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be  a  general  ayera|reyon1y  when  the  voyage  has  been,  or  might  be  resumeck 
Bat  the  doctrine  does  not  apply,  if  the  Toyage  has  been  abandoned  from 
necessity. 

JL HIS  was  a  case  upon  a  policy  of  insurance,  which  had  been 
heard  before,  (see  ante,  p.  270),  and-  now  came  on  upon  the 
report  of  Willard  Phillips,  Esq.,  an  assessor  appointed  to  report 
the  facts,  whether  there  was  a  loss  of  the  vessel  insured,  The 
Breakwater,  from  necessity.  The  assessor  made  his  report  in 
substance  as  follows : 

By  the  policy,  the  plaintiff  was  insured  $3500  on  the  Break- 
water, and  $2000  on  outfits  at  and  from  Stonington,  com- 
mencing the  risk  on  the  12th  of  August,  1830,  to  the  southern 
hemisphere  for  a  sealing  voyage,  with  liberty  to  put  skms  on 
board  of  any  other  vessel  '*  until  she  returns  to  her  port  of  dis- 
charge in  the  United  States.  It  being  understood,  that  the 
value  of  the  interest  hereby  insured,  as  it  relates  to  his  insurance, 
is  not  to  be  diminished  thereby." 

At  the  end  of  the  first  season — <about  March,  1831,  the 
Breakwater  visited  the  Falkland  Islands,  within  the  liberty 
given  in  policy,  and  for  purposes  connected  with  the  voyage. 
The  captain,  with  the  second  mate  and  four  of  the  best  men, 
and  a  seal  boat,  were  captured  by  Lewis  Vernet,  acting  gover- 
nor of  those  islands.  The  schooner  was  also  captured  or  seized, 
and  after  being  in  the  hands  of  the  captors  two  or  three  days, 
was  recaptured  by  the  mate  and  part  of  the  crew  remaining  on 
board,  who  brought  her  home.  After  her  arrival  she  was 
libelled  for  salvage  in  the  District  Court  of  Connecticut,  and 
salvage  was  awarded  of  one-third  part  of  the  proceeds  of  the 
vessel  and  property. 

In  regard  to  a  total  loss  by  the  breaking  up  of  the  voyage, 
the  mate  testified  explicitly,  that  the  capture  deprived'  the 
Breakwater  of  the  following  requbites  for  prosecuting  the  voy- 
age. 

1.  A  navigator,  he  being  the  only  one  after  the  detention  of 
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the  captain,  and  it  being  necessary  that  there  should  be  two  at 
least  on  board,  one  to  go  out  with  the  boats,  the  other  to  remain 
with  the  vessel,  and  he  had  no  certain  means  of  finding  another 
navigator  short  of  returning  to  the  United  States,  if  he  bad  pro- 
posed still  to  prosecute  the  voyage. 

S.  The  best  men  had  been  taken  out  and  detained,  and  he 
could  not  procure  other  suitable  hands  to  supply  their  places 
without  returning  to  the  United  States,  it  being  requisite  that  a 
vessel  should  have  a  certain  number  of  men  skilled  in  this  kind 
of  voyages. 

3.  The  loss  of  the  muskets,  the  method  of  killing  the  fur 
seals  of  late  years  being  by  shooting,  for  the  most  part,  or,  at 
least,  in  a  great  part,  and  that  a  vessel  is  not  equipped  for  such 
a  voyage  without  a  supply  of  muskets  and  ammunition.  These 
he  supposed  he  might  have  obtained  short  of  the  United  States, 
bad  he  been  otherwise  prepared  and  disposed  to  pursue  tbe 
voyage. 

4.  Loss  of  seal  boat  with  tbe  captain,  which  he  could  not 
have  replaced  short  of  the  United  States,  and  a  vessel  with  one 
seal  boat  only  would  not  be  fit  to  prosecute  this  species  of  seal- 
ing, and  could  not  prosecute  it  to  any  advantage,  or  with  any 
safety,  since  two  boats  always  go  in  company  to  render  each 
other  assistance  in  case  of  accident. 

5.  Another  reason  for  not  prosecuting  the  voyage,  was  the 
danger  of  being  captured  by  Vernet,  who  then  had  at  his  com- 
mand three  vessels — a  part,  or  all  of  which  he  had  captured — 
and  seventy  or  eighty  men. 

6.  Tbe  loss  of  the  ship's  papers  by  the  capture  was  one 
objection  to  prosecuting  the  voyage,  though  tbe  mate  was  of 
opinion,  that,  as  it  was  a  time  of  peace,  tbb  objection  would  not 
of  itself  have  been  conclusive. 

7.  He  could  not  prosecute  the  voyage  without  coming  home 
to  refit,  and  he  could  not  come  home  to  refit,  without  losing  the 
sealing  season. 
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UpoD  these  facts  the  assessor  reported  tbat,  by  reason  of  the 
captare,  there  was  a  loss  of  The  Breakwater  by  necessity. 

The  questions  arising  upon  the  report  were  submitted  without 
argument  by  Charles  G.  Laring  for  the  plaintiffii,  and  by 
Theophihu  Parsom  for  the  defendants. 

Stort  J.  It  appears  to  me,  that  the  assessor  is  rigbt  in  the 
conclusion,  which  he  has  drawn,  that  there  was  a  loss  of  the 
voyage  by  necessity,  from  the  capture  and  other  eveata  stated 
in  bis  report.  I  cannot  treat  this  as  the  case  of  a  voyage  to  a 
port  of  necessity  for  the  mere  purpose  of  new  equipments  and 
repairs  to  resume  the  voyage ;  but  there  was  a  total  loss  of  the 
voyage  itself.  The  sealing  season  was  lost.  The  vessel  was 
compelled  to  return  home,  A  new  master  and  crew  were  to  be 
hired,  and  to  be  hired  upon  new  terms,  exactly  as  if  a  new 
voyage  was  commenced.  New  outfits  were  required,  and  to 
be  useful  they  must  be .  co-extensive  with  the  whde  period  of 
the  new  voyage. 

Besides ;  the  vessel  was  liable  to,  and  was  libelled,  and  sold 
for,  salvage.  That  sale  put  an  end  at  once  to  the  original  own- 
ership and  voyage ;  for  after  the  sale  it  was  utterly  impossible 
to  resume  the  voyage  insured.  New  interests,  new  rights,  and 
new  parties  had  intervened.  The  necessary  sale  of  a  vessel  in 
the  course  of  a  voyage  to  defray  salvage  creates  of  itself  a  total 
loss  of  the  vessel  for  the  voyage ;  and  in  a  case  like  the  present, 
there  was  thereby  a  total  loss  of  the  voyage  also  as  to  the  outfits 
insured. 

The  question,  therefore,  of  general  average,  which  might 
axise,  if  the  voyage  to  Stonington  were  a  mere  voyage  to  a  port 
of  necessity  to  refit  and  resume  the  original  voyage,  does  not  in 
my  judgment  become  material  to  be  considered.  Greneral 
average  can  only  arise,  where  the  sacrifice  has  been  made  for 
the  common  benefit,  and  has  accomplished  the  object.    The 
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expenses  and  charges  of  going  to  a  port  of  necessity  to  re6t  cao 
properly  be  a  general  average  only,  when  the  voyage  has  been, 
or  might  be  resumed.  If  it  has  been  abandoned  from  necessity, 
then  it  is  not  a  case  for  the  application  of  the  doctrine.  The 
present  case  must  be  treated  upon  the  basis  of  a  constructive 
total  loss  by  the  perils  insured  against,  where  there  has  been  a 
due  abandonment  to  the  underwriters. 

As  I  understand  the  policy,  the  value  insured  upon  the  outfits 
is  to  continue  undiminished  during  the  whole  voyage ;  that  is 
to  say,  it  is  to  be  treated  as  a  case,  where  the  outfits  are  valued 
at  the  sum  insured  for  the  whole  voyage,  without  any  regard  to 
their  diminution  by  waste,  or  by  consumption,  or  by  the  tran- 
shipment of  any  of  the  seal  skins,  the  product  of  the  enterprise, 
in  any  other  vessel  during  the  voyage. 

I  do  accordingly  confirm  the  report  of  the  assessor,  and  re- 
commit the  report  to  him,  with  directions  to  ascertain  and  report 
the  amount  due  to  the  plaintiffs,  upon  the  basis  of  a  constructive 
total  loss  of  The  Breakwater,  and  her  outfits  during  the  voyage. 


Rtan  ani>  Others  v.  Goodwin  and  Others. 

It  is  not  neceaiazy  to  the  Talidity  of  a  patent  for  a  new  and  uaeAil  invention, 
that  any  of  the  ingredientB  should  be  new  or  nnosed  before  for  the  porpoee. 
The  true  question  is,  whether  the  eombijuUion  of  materials  by  the  patentee 
is  substantially  new. 

The  public  use  or  sale  of  an  invention,  in  order  to  deprive  the  inventor  of  his 
right  to  a  patent,  must  be  a  public  use  or  sale  by  others,  with  his  knowledge 
and  consent,  and  before  his  application  Uierefor.  A  sale  or  use  of  it,  with 
such  knowledge  or  consent,  in  the  intermediate  time  between  the  applicar 
tion  for  a  patent  and  a  grant  thereof,  has  no  such  efiect. 

The  Court  will  give  a  liberal  construction  to  the  language  of  all  patents  and 
specifications ;  and  will,  in  all  cases,  by  taking  the  whole  together,  adopt 


MAY  TERM,  1839.  515 


Ryan,  ^  al,  v.  Goodwin,  et  al. 


that  interpretation  of  a  specification,  which  will  give  the  fullest  effect  to  the 
nature  and  extent  of  the  claim  made  by  the  inventor. 
The  inventor  of  a  new  compound,  wholly  unknown  before,  is  not  limited  to 
the  use  always  of  the  same  precise  ingredients  in  making  that  componnd; 
and  if  the  same  purpose  can  be  accomplished  by  him  by  the  substitution  in 
part  of  other  ingredients  in  the  composition,  which  have  never  been  so  used 
before,  he  is  at  liberty  to  extend  his  patent  so  as  to  embrace  them  also. 
Thus,  where  an  inventor  claimed  as  his  invention  the  combination  of  phos- 
phorus with  phalk,  or  any  other  absorbent  earth  or  earthy  material^  and  glMe^ 
cr  any  other  glutinous  substanvef  using  the  materials  in  the  proportions  sub- 
stantially as  set  forth  in  the  specification,  in  making  matches ;  it  was  held, 
that  the  patent  was  not  void  as  being  too  broad  and  comprehensive. 

Gase  for  an  infringement  of  a  patent  for  "  a  new  and  useful 
improvement  in  the  manufacture  of  friction  matches'  for  the  in- 
stantaneous production  of  light."  Plea,  the  general  issue  ;  with  ' 
notice  of  special  matters  of  defence.  At  the  trial,  it  appeared, 
that  the  patent  was  obtained  by  Alonzo  D.  Phillips,  of  Spring- 
field, Massachusetts,  on  the  24th  of  October,  1836,  and  had 
since  been  assigned  to  the  plaintiffs. 

The  common  proofs,  that  Phillips  was  the  inventor ;  that  it 
was  a  useful  invention ;  and  that  the  defendant  had  used  the 
fame,  were  all  offered  to  the  jury.  The  defence  turned 
upon  the  following  points,  which  were  stated  in  the  special  no- 
tice. 1.  That  Phillips  was  not  the  original  inventor.  2.  That 
the  invention  was  publicly  known,  and  in  public  use  in  divers 
parts  of  the  United  States,  (specifying  the  places  and  persons) 
before  the  supposed  invention  of  the  plaintiff.  3.  That  the 
invention  was  in  public  use,  and  on  sale  with  the  consent  and 
allowance  of  Phillips  in  divers  parts  of  the  United  States,  and 
particularly  in  Massachusetts,  Connecticut,  New  Hampshire, 
New  York,  and  Philadelphia,  before  the  application  of  Phillips 
for  a  patent  therefor,  specifying  the  names  of  the  persons,  who 
so  used  and  sold  the  same.  4.  That  the  specification  annexed 
to  the  patent  was  vague,  ambiguous,  and  uncertain,  and  did  not 
describe  in  a  full,  clear,  and  exact  manner,  and  with  sufficient 
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certainty^  the  inventioDi  and  the  manner  of  making  and  com* 
pounding  the  matches ;  and  that  the  use  of  chalk,  carbonate  of 
lime,  or  other  ahsorbent  earths  or  materials,  referred  to  in  the 
8peci6catioD,  was  wholly  unnecessary  and  useless,  and  designed 
to  mislead  and  deceive  the  public.  5.  That  the  claim  for  in- 
venting a  mode  of  putting  up  the  matches  was  frivolous,  and 
the  method  not  new. 

llie  specification  was  in  the  following  words : — 
'^  To  ALL  WHOM  IT  MAT  CONCERN.  Be  it  known  that  \j 
Alonzo  D.  Phillips,  of  Springfield,  in  the  county  of  Hampden, 
and  State  of  Massachusetts,  have  invented  certain  new  and 
useful  improvements  in  the  mode  of  manufacturing  friction 
matches,  for  the  instantaneous  production  of  light,  which  im- 
provements consist  in  a  new  composition  of  matter  for  producing 
ignition,  and  in  a  new  mode  of  putting  the  matches  up  for  use, 
by  which  the  danger  of  ignition  from  accidental  friction,  or  from 
other  causes,  is  obviated.  And  I  do  hereby  declare  that  the 
following  b  a  full  and  exact  description  thereof. 

''The  composition  used  in  preparing  the  matches  usually 
called  loco-foco,  and  which  light  by  slight  friction,  is  a  com- 
pound of  phosphorus,  chlorate  of  potash,  sulphuret  of  antimony, 
and  gum  arabic  or  glue.  That  which  I  use  consists  simply  of 
phosphorus,  chalk,  and  glue,  and  in  preparing  it  I  use  the  in- 
gredients in  the  following  manner,  and  proportions.  I  take  one 
ounce  of  glue  and  dissolve  it  by  the  aid  of  water  and  beat,  in 
the  usual  manner ;  to  this  glue  I  add  four  ounces  of  finely  pul- 
verized chalk  or  Spanish  white,  stirring  it  in  so  as  to  form  a 
thick  paste.  I  then  put  in  one  ounce  of  phosphorus,  keeping 
the  materials  at  such  a  degree  of  beat  as  will  suffice  to  melt 
the  phosphorus,  and  incorporate  tne  whole  together.  Into  this 
composition  the  matches  are  dipped,  after  being  previously 
dipped  in  sulphur  in  the  usual  manner.  The  composition  may 
be  varied  in  its  proportions,  but  those  I  have  given  I  consider 
the  best.    The  ingredients  also  may  be  varied  ;  as  gum  arabic 
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or  Other  gum  may  be  substituted  for  glue,  and  other  absorbeot 
earths,  or  materials  may  be  used  instead  of  the  carbonate  of 
lime. 

'^  In  order  to  prevent  the  danger  from  accidental  ignition,  I 
prepare  the  pine  wood  for  my  matches  in  the  following  manner* 
I  cut  my  pine  into  thin  slabs  about  the  usual  thickness  of 
veneers;  these  I  cross*cut  into  lengths  for  matches,  and  by 
means  of  gangs  of  circular  saws,  cut  these  comb  fashion  and 
lengthwise  of  the  grain  of  the  wood  leaving  a  portion  of  one 
end  uncut,  holding  the  strips  together  like  the  back  of  a  comb ; 
the  number  of  matches  on  each  slab  may  be  about  a  dozen* 
These  are  then  dipped  in  the  sulphur,  and  afterwards  in  the 
above  named  composition,  and  put  up  for  sale  by  laying  the 
slabs  upon  long  strips  of  paper,  cut  wide  enough  to  lap  over 
the  ends  of  the  matches ;  the  slabs  are  then  doubled  up  in  the 
paper,  much  in  the  manner  of 'papering  pins.  A  slab,  when 
wanted,  may  be  taken  out  without  disturbing  the  reuMiinder, 
and  the  paper  effectually  removes  all  danger  from  friction. 

**  What  I  claim  as  my  invention,  is  the  using  of  a  paste,  or 
composition  to  ignite  by  friction,  consisting  of  phosphorus,  and 
earthy  material,  and  a  glutinous  substance  only,  without  the 
addition  of  chlorate  of  potash  or  of  any  highly  combustible  ma- 
terial, such  as  sulphuret  of  antimony  in  addition  to  phosphorus. 
I  also  claim  the  mode  herein  described  of  putting  up  the  matches 
in  paper,  so  as  to  secure  them  from  accidental  fiiction." 

The  case  was  argued  to  the  jury  by  S.  D.  Parker  and 
E.  Smithy  Jr,,  for  the  plaintiffi,  and  by 
Rand  and  Fiske  for  the  defendants. 

Stort  J.,  in  summing  up  to  the  jury,  said :-— The  main 
points  of  the  defence  are, — I.  Tb^X  the  invention  claimed  in 
the  letters  patent  is  not  new.  2.  That  if  new,  the  patentee 
had  suffered  hb  invention  to  be  in  public  use  and  on  public 
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sale,  long  before  bis  application  for  a  patent.  3.  Tbat  the 
terms  of  the  specification  are  too  vague  and  indefinite,  and  the 
claim  too  broad  to  support  the  patent. 

As  to  the  first  point,  it  is  mainly  a  question  of  fact.  It  is 
certainly  not  necessary,  that  every  ingredient,  or,  indeed  tbat 
any  one  ingredient  used  by  the  patentee  in  his  invention,  should 
be  new  or  unused  before  for  the  purpose  of  making  matches. 
The  true  question  is,  whether  the  combination  of  materials  by 
the  patentee  is  substantially  new.  Each  of  these  ingredients 
may  have  been  in  the  most  extensive  and  common  use,  and 
some  of  them  may  have  been  used  for  matches,  or  combined 
with  other  materials  for  other  purposes.  But  if  they  have 
never  been  combined  together  in  the  manner  stated  in  the  pa- 
tent, but  the  combination  is  new,  then,  I  take  it,  the  invention  of 
the  combination  is  patentable.  So  far  as  the  evidence  goes,  it 
does  not  appear  to  me,  that  any  such  combination  was  known, 
or  in  use  before  Phillips^s  invention.  But  this  is  a  matter  of 
fact,  upon  which  the  jury  will  judge.  The  combination  is  ap- 
parently very  simple ;  but  the  simplicity  of  an  invention,  so  far 
from  being  an  objection  to  it,  may  constitute  its  great  excellence 
and '  value.  Indeed,  to  produce  a  great  result  by  very  simple 
ineans,  before  unknown  or  untbought  of,  is  not  unfrequently  the 
peculiar  characteristic  of  the  very  highest  class  of  minds. 

As  to  the  second  point,  it  is  clear  by  our  law,  whatever  it 
may  be  by  the  law  of  England,  that  the  public  use  or  sale  of 
an  invention,  in  order  to  deprive  the  inventor  of  his  right  to  a 
patent,  must  be  a  public  use  or  sale  by  others  with  his  knowl- 
edge and  consent,  before  his  application  therefor.  If  the  use  or 
sale  is  without  such  knowledge  or  consent,  or  if  the  use  be 
merely  experimental,  to  ascertain  the  value  or  utility,  or  success 
of  the  invention,  by  putting  it  in  practice,  that  is  not  such  a  use, 
as  will  deprive  the  inventor  of  his  title.     Our  law'  also  requires, 

*  Act  of  1793,  ch.  55,  sees.  3,  6.    Act  of  1836,  ch.  ;S7,  sees.  6, 15. 
Pennock  v.  Dialogue^  (2  Peters  R.  1.) 
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that  the  use  or  sale  should  not  on])\be  with  the  knowledge  and 
consent^  of  the  inventor,  but  that  it  should  be  before  his  applica- 
tion for  a  patent.  A  sale  or  use  of  it  with  such  knowledge  or 
consent,  in  the  intermediate  time  between  the  application  for  a 
patent  and  a  grant  thereof,  has  no  such  effect.  It  furnishes  no 
foundation  to  presume,  that  the  inventor  means  to  abandon  his 
invention  to  the  public  ;  and  does  not,  because  it  is  not  within 
the  words  of  our  act,  create  any  statute  disability  to  assert  his 
right  to  a  patent.  It  appears  from  the  evidence  in  the  present 
case,  that  as  early  as  the  15th  of  February,  1836,  Phillips  pro- 
cured an  original  specification  of  his  invention  to  be  drawn  up, 
and  an  application  was  thereupon  made  to  the  proper  office  for 
a  patent.  It  does  not  appear,  that  any  use  or  sale  was  allowed 
to  be  made  by  Phillips  of  his  invention  until  some  time  after- 
wards, viz.  in  March,  1836.  The  delay  in  obtaining  the  patent, 
which  was  not  granted  until  October,  1836,  was  solely  owing 
to  certain  defects  in  the  original  specification,  which  was  return- 
ed to  the  inventor,  and  afterwards  was  amended  and  sent  back 
to  the  patent  office.  Now,  if  this  be  the  real  state  of  the  facts, 
(and  of  this  the  jury  will  judge)  it  seems  clear,  that  in  point  of 
law  the  second  objection  falls  to  the  ground  ;  for  no  use  or  sale 
is  shown  with  the  knowledge  and  consent  of  the  inventor,  until 
after  he  had  made  an  application  for  a  patent. 

Then  as  to  the  third  point.  This  turns  upon  the  supposed 
vagueness,  and  ambiguity,  and  uncertainty  of  the  specification 
and  claim  of  the  invention  thereby.  The  specification,  after 
adverting  to  the  fact,  that  the  laco-foco  matches,  so  called,  are 
a  compound  of  phosphorus,  chlorate  of  potash,  sulphuret  of  an- 
timony, and  gum  arable  or  glue,  proceeds  to  state  that  the  com- 
pound which  he,  (Phillips)  uses, ''  consists  simply  of  phospho- 
rus, chalk,  and  glue ;"  and  he  then  states  the  mode  of  preparing 
the  compound,  and  the  proportions  of  the  ingredients  ;  so  that 
as  here  stated,  the  essential  difference  between  bis  own  matches 
and  those  called  loco^focOf  consists  in  the  omission  of  chlorate 
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of  potash  and  sulphuret  of  antiroooy,  and  using  in  lieu  thereor 
chalk.  He  then  goes  oo  to  state,  that ''  the  proportioDS  of  the 
ingredients  may  be  varied,  and  that  gum  arabic,  or  other  gum, 
may  be  substituted  for  glue ;  and  other  absorbent  earths  or  ma- 
terials may  be  used  instead  of  the  carbonate  of  lime."  He  after* 
wards  sums  up  bis  invention  in  the  following  terms.  ^^  What  I 
claim  as  my  invention  is  the  using  of  a  paste  or  composition  to 
ignite  by  friction,  consisting  of  phosphorus,  and  [an]  earthy 
material,  and  a  glutinous  substance  only,  without  the  additioD 
of  chlorate  of  potash,  or  of  any  other  highly  combustible  mate- 
rial, such  as  sulphuret  of  antimony,  in  addition  to  the  phospho- 
rus. I  also  claim  the  mode  herein  described,  of  putting  up  the 
matches  in  paper,  so  as  to  secure  them  from  accidental  friction." 
Upon  this  last  claim  I  need  not  say  anything,  as  it  is  not  m  cod* 
troversy,  as  a  part  of  the  infringement  of  the  patent,  upon  the 
present  trial. 

Now,  1  take  it  to  be  a  clear  rule  of  our  law  in  favor  of  in- 
ventors, and  to  carry  into  effect  the  obvious  object  of  the  con- 
stitution and  laws  in  granting  patents,  "  to  promote  the  progress 
of  science  and  useful  arts,"  to  give  a  liberal  construction  to  the 
language  of  all  patents,  and  specifications  {ut  res  magis  valeat, 
quam  pereai)  so  as  to  protect,  and  not  to  destroy  the  rights  of 
real  inventors.  If,  therefore,  there  be  any  ambiguity  or  uncer- 
tainty in  any  part  of  the  specification ;  yet,  if  taking  the  whole 
together,  the  Court  can  perceive  the  exact  nature  and  extent  of 
the  claim  made  by  the  inventor,  it  is  bound  to  adopt  that  inters 
pretation,  and  to  give  it  full  effect.  I  confess,  that  I  do  not 
perceive  any  ground  for  real  doubt  in  the  present  specification. 
The  inventor  claims  as  his  invention  the  combination  of  phos- 
phorus with  chalk  or  any  other  absorbent  earth,  or  earthy  ma- 
terial, and  glue,  or  any  other  glutinous  substance  in  making 
matches,  using  the  ingredients  in  the  proportions,  substantially 
as  set  forth  in  the  specification.  Now,  the  question  is,  whether 
such  a  claim  b  good,  or  whether  it  is  void,  as  being  too  broad 
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mad  oompfebensive.  The  argument  seems  to  be,  that  the  in- 
yeotor  has  not  confined  bis  claim  to  the  use  of  chalk,  but  has 
extended  it  to  the  use  of  any  other  absorbent  earths  or  earthy 
materials,  which  is  too  general.  So,  he  has  not  confined  it  to 
the  use  of  glue,  or  even  of  gum  arabic,  but  has  extended  it  also 
to  any  other  gum  or  glutinous  substance,  which  is  also  too  gen- 
eral. Now,  it  is  observable,  that  the  Patent  Act  of  1793,  cb.  55, 
does  not  limit  the  inventor  to  one  single  mode,  or  one  single  set 
of  ingredients,  to  carry  into  effect  his  invention.  He  may  claim 
as  many  modes,  as  he  pleases,  provided  always,  that  the  claim  ia 
limited  to  such,  as  he  has  invented,  and  as  are  substantially  new. 
Indeed,  in  one  section,  (^  3,)  the  Act  require;;,  in  the  case  of  a 
machine,  that  the  inventor  shall  fully  explain  the  principle^  and 
the  several  modes,  in  which  he  has  contemplated  the  applicatioa 
of  that  principle  or  character,  by  which  it  may  be  distinguished 
from  other  inventions.  The  same  enactment  exists  in  the  Pa- 
tent Act  of  1836,  ch.  357,  sec.  6.  I  do  not  know  of  any  prii^ 
dple  of  law,  which  declares,  that,  if  a  roan  makes  a  new  com- 
pound, wholly  unknown  before  for  a  useful  and  valuable  pur« 
pose,  be  is  limited  to  the  use  of  the  same  precise  ingredients  in 
making  that  compound ;  and  that,  if  the  same  purpose  can  he 
tccomplisbed  by  him  by  the  substitution  in  part  of  other  ingre- 
dients in  the  composition,  be  is  not  at  liberty  to  extend  bis  pa- 
tent so  as  to  embrace  them  also.  It  is  true,  that  in  such  a  case 
he  runs  the  risk  of  having  his  patent  avoided,  if  either  of  the 
combinations,  the  original,  or  the  substituted,  have  been  known 
or  used  before  in  the  like  combination.  But,  if  all  the  various 
eombinations  are  equally  new,  I  do  not  perceive,  how  his  claiin 
ean  be  said  to  be  too  broad.  It  is  not  more  broad  than  his  in- 
vention. There  is  no  proof  in  the  present  case,  that  the  ingre- 
dients enumerated  in  this  specification,  whether  chalk,  or  any 
other  absorbent  earth,  or  earthy  substance  were  ever  before 
combined  with  phosphorus,  and  glne,  or  any  gum  or  other  glu- 
tmous  substance,  to  produce  a  compound  for  matches.  The 
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objectioD,  80  far  as  it  here  applies,  is  not,  that  these  gums  or 
earths  have  been  before  so  combined  with  phosphorus,  but  that 
the  inventor  extends  his  claim,  so  as  to  include  all  such  combina- 
tions. There  is  no  pretence  to  sajr,  upon  the  evidence,  that  the 
specification  was  intended  to  deceive  the  public,  or  that  it  in- 
cluded other  earthy  materials  than  chalk,  or  other  glutinous 
substances  than  glue,  for  the  very  purpose  of  misleading  the 
public.  The  party  has  stated  frankly,  what  he  deems  the  best 
materials,  phosphorus,  chalk,  and  glue,  and  the  proportions  and 
mode  of  comUning  them.  But,  because  he  says,  that  there  may 
be  substitutes  of  the  same  general  character,  which  may  serve 
the  same  purpose,  thereby  to  exclude  other  persons  from  evading 
hb  patent,  and  depriving  him  of  his  invention,  by  using  one  or 
more  of  the  substitutes,  if  the  patent  had  been  confined  to  the 
combination  solely  of  phosphorus,  chalk,  and  glue,  I  cannot  hold 
that  his  claim  is  too  broad,  or  that  it  is  void.  My  present  im- 
pression is,  that  the  objection  is  not  well  founded.  Suppose 
the  invention  had  been  of  a  machine,  and  the  inventor  had  said, 
I  use  a  wheel  in  a  certain  part  of  the  machine  for  a  certain 
purpose,  but  the  same  effect  may  be  produced  by  a  crank,  or  a 
lever,  or  a  toggle  joint,  and  therefore  I  claim  those  modes  also ; 
it  would  hardly  be  contended,  that  such  a  claim  would  avoid 
his  patent.  I  do  not  know,  that  it  has  ever  been  decided,  that, 
if  the  claim  of  an  inventor  for  an  invention  of  a  compound  states 
the  ingredients  truly,  which  the  inventor  uses  to  produce  the 
intended  efiect,  the  suggestion,  that  other  ingredients  of  a  kin- 
dred nature  may  be  substituted  for  some  part  of  them,  has  been 
held  to  avoid  the  patent  in  toio,  so  as  to  make  it  bad,  for  what 
b  specifically  stated.  In4he  present  case  it  is  not  necessary  to 
consider  that  point.  My  opinion  is,  that  the  specification  is 
BOt,  m  point  of  law,  void,  from  its  vagueness,  or  generality,  or 
uncertainty. 

The  jury  found  a  verdict  for  the  plaintiff. 

Judgment  accordingly. 
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Gbant  and  Others  v.  Healey. 

Where  a  suit  was  brought,  for  a  balance  of  account,  for  advanceB  made  at 
BottoD,  upon  goods  consigned  to  the  plaintiffs  at  Trieste,  and  sold  by  them 
at  a  great  loss,  it  was  held,  that  the  balance  was  not  payable  at  Trieste,  but 
at  Boston,  and,  therefore,  the  balance  was  to  be  estimated  in  damages  at  the 
par,  and  not  at  the  rate  of  exchange. 

Where  a  balance  is  due  on  account,  payable  in  a  foreign  country,  the  creditor, 
if  he  sues  for  the  same  in  another  country  is  entitled  to  be  paid  at  the  rate 
•f  exchange.  In  other  words,  he  is  entitled  to  have  the  money  replaced, 
where  it  was  agreed  to  be  paid. 

SemUe. — That  there  is  no  difference  between  bills  of  exchange  and  other  con- 
tracts for  payment  of  money  in  a  foreign  country,  as  to  the  right  to  damages 
to  replace  the  money,  where  it  was  payable,  except  that  the  nsage  of  tra4e 
has  fixed  the  rate  of  damages. 

StmbUj  that  advances  ought  to  be  deemed  reimbursable  at  the  place  where 
they  are  made,  and  sales  of  goods  accounted  for  at  that  place,  where  they 
are  made,  or  authorized  to  be  made. 

IirDBBiTATus  assumpsit  for  a  balance  of  accounts.    The  decla- 
fation  also  contained  the  money  counts.     Plea — general  issue. 

At  the  trial  it  appeared,  that  the  plaintiffs  were  merchants 
at  Trieste,  in  Austria,  and  the  defendant  a  merchant  in  Boston. 
In  December,  1836,  the  plaintiffs,  by  their  agent,  Mr.  True- 
man,  a  resident  at  Boston,  advanced  to  the  defendant  the  sum 
of  £4565  sterling,  by  a  bill  drawn  on  Messrs.  Baring,  Brothers 
&  Co.,  London,  reimbursable  to  that  bouse  by  a  bill  to  be  drawn 
upon  the  plaintiffs  by  that  house,  payable  at  Trieste.  In  con- 
sideration of  the  advance,  the  defendant  agreed  to  ship,  and  did 
ship  on  board  the  bark  Talent,  a  cargo,  principally  of  sugars, 
consigned  to  the  plaintifl^  at  Trieste  for  sale.  The  baric  sailed  oo 
the  voyage,  and  at  the  time  of  her  arrival  at  Trieste  in  March, 
1837,  the  market  for  this  kind  of  sugars  (Manilla  sugars)  was 
exceedingly  depressed,  in  consequence  of  some  changes  in  the 
Austrian  tariff  of  duties,  and  the  uncommon  embarrassment  of 
the  money  market  on  the  continent  of  Europe.    The  market 
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for  sugar  continued  to  fall  until  the  month  of  August,  1837;  the 
bills  drawn  by  Messrs.  Baring  &  Co.  for  their  reimbursenaent 
became  due  in  June,  1837 ;  and  the  sugars  were  sold  in  the 
month  of  April,  1837,  at  a  price  less  than  half  of  their  invoice 
value.  The  defence  at  the  trial  was,  that  the  sale  was  im- 
properly made  by  the  plaintiffs,  and  the  sugars  were  sacrifieed 
in  violation  of  their  duty,  if  not  in  breach  of  their  orders.  Id 
consequence  of  these  disastrous  sales,  unexpected  by  the  parties, 
the  net  proceeds  fell  far  short  of  the  advance  money.  This  suit 
was  brought  for  the  balance ;  and  it  was  agreed  between  the 
parties,  that  if  the  verdict  was  found  for  the  plaintifis,  the  money 
due  should  be  fixed  by  the  parties,  or  by  an  assessor  appointed 
by  the  court.    The  jury  found  a  verdict  for  the  plainuffi. 

The  parties  afterwards  agreed  as  to  the  amount  due,  except 
as  to  a  single  item  ;  and  that  was,  whether  the  defendant  should 
be  charged  for  the  balance,  according  to  the  par  of  eschaoge, 
or  the  actual  rate  of  exchange,  between  Boston  and  Trieste,  at 
•die  time  of  the  verdict. 

The  point  was  shortly  spoken  to  by  C.  G.  Lormg  and 
Sprague  for  the  defendant,  and  by  S,  D,  Parker  and  Choate 
for  the  plaintiff.  The  cases  of  Smith  v.  Shaw^  (3  Wash.  Cir. 
R.  167) ;  Adam  v.  Cordisy  (8  Pick.  R.  260),  and  Lantu$ev. 
Barkery  (3  Wheat.  R.  101),  were  cited. 

Stort  J.  Upon  this  point  I  have  wished  for  a  little  time  tar 
reflection,  although  at  the  argument  i  ventured  to  express,  wbal 
was  the  inclination  of  my  opinion.  In  all  cases,  which  respect 
,the  daily  transactions  of  commercial  men,  I  feel  a  great  desire 
not  to  interfere  with  the  known  and  settled  habits  of  business ; 
and  should  rather  incline  to  follow  the  usage,  if  any,  than  to 
.form  a  new  rule  of  my  own.  No  settled  usage  has  been  shown ; 
«nd,  therefore,  the  rule  must  be  settled  upon  principle.. 

I  take  the  general  doctrine  to  be  clear,  that  whenever  a  debt 
is  made  payable  in  one  country,  and  it  is  afterwards  sued  for  in 
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•DOtber  countiy,  tbe  creditor  is  eo titled  to  receive  the  full  sum 
•eeessary  to  replace  tbe  mooey  Id  the  country,  where  it  ought 
to  haTe  been  paid,  with  interest  for  the  delay  ;  for  then,  and 
then  only,  is  be  fully  indemnified  for  the  violation  of  the  coo* 
tract*  Id  every  such  case,  the  plaintiff  is,  therefore,  entitled  to 
have  the  debt  due  to  him  first  ascertained  at  the  par  of  exchange 
between  the  two  countries,  and  then  to  have  the  rate  of  exchange 
between  those  countries  added  to,  or  subtracted  from,  the  amount, 
as  the  case  may  require,  in  order  to  replace  the  money  in  the 
country,  where  it  ought  to  be  paid.  -  It  seems  to  me,  that  this 
doctrine  is  founded  on  the  true  principles  of  reciprocal  justice. 

The  question,  therefore,  in  all  cases  of  this  sort,  where  there 
is  not  a  known  and  settled  commercial  usage  to  govern  tbera, 
seems  to  me  to  be  rather  a  question  of  fact,  than  of  law.  In 
cases  of  accounts  and  advances,  the  object  is  to  ascertain,  where, 
according  to  the  intention  of  tbe  parties,  the  balance  is  to  be  re- 
paid, whether  in  the  country  of  the  creditor,  or  that  of  tbe  debtor. 
In  Lanusse  v.  Barker^  (3  Wheat.  R.  101,  147),  tbe  Supreme 
G>urt  of  the  United  States  seem  to  have  thought,  that  where 
money  is  advanced  for  a  person  in  another  state,  the  implied 
understanding  is  to  replace  it  in  the  country,  where  it  is  ad- 
▼anoed,  unless  that  conclusion  is  repelled  by  the  agreement  of 
tbe  parties,  or  by  other  controlling  circumstances.^  Governed 
by  this  rule,  tbe  money  being  advanced  in  Boston,  so  far  as  it 
was  not  reimbursed  out  of  the  proceeds  of  the  sales  at  Trieste, 
would  seem  to  be  proper  to  be  repaid  in  Boston.  In  relation  to 
mere  balances  of  account  between  a  foreign  factor  and  a  home 
merchant,  there  may  be  more  difficulty  in  ascertaining,  where  the 
balance  is  reimbursable,  whether  it  is  where  the  creditor  resides, 
or  where  tbe  debtor  resides.  Periiaps  it  will  be  found,  in  the 
absence  of  all  controlling  circumstances,  the  truest  rule  and  the 


'  Mr.  Justice  Baldwin  decided' tbe  same  point  in  WoodhdU  v.  Wagmt^ 
(1  fialdw.  R.  396, 303.) 
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easiest  in  its  application,  that  advances  ought  to  be  deemed  reim- 
bursable at  the  place,  where  they  are  made,  and  sales  of  goods  to 
be  accounted  for  at  the  place,  where  they  are  made,  or  they  are 
authorized  to  be  made.'    Thus,  if  a  consignmeni  is  made  in  one 
country  for  sales  in  another  country,  where  the  consignee  resides, 
the  true  rule  would  seem  to  be  to  hold  the  consignee  bound  to 
pay  the  balance  there,  if  due  from  him,  and  if  due  to  him  oa 
advances  there  made,  to  receive  the  balance  from  the  consignor 
there.     The  case  of  Conseequa  v.  Fanning,  (3  John.  Ch.  R. 
587,  610,)  which  was  reversed  in  17  John.  R.  511,  proceeded 
upon  this  intelligible  ground,  both  in  the  Court  of  Chancery  and 
in  the  Court  of  Errors  and  Appeals,  the  difference  between  these 
learned  tribunals  not  being  so  niuch  in  the  rule,  as  in  its  appli- 
cation to  the  circumstances  of  that  particular  case. 

I  am  aware,  that  a  different  rule  in  respect  to  balances  of 
account  and  debts  due  and  payable  in  a  foreign  country,  was 
laid  down  in  Martin  v.  Franklin,  (4  John.  R.  125),  and  iSi:o- 
field  V.  Day,  (20  John.  R.  102)  ;  and  that  it  has  been  followed 
by  the  Supreme  Court  of  Massachusetts,  in  Adams  v.  Cordis^ 
(8  Pick.  R.  260).  It  is  with  unaffected  diffidence,  that  I  ven- 
ture to  express  a  doubt  as  to  the  correctness  of  the  decisions  of 
these  learned  courts  upon  this  point.  It  appears  to  me,  that  the 
reasoning  in  4  John.  R.  125,  which  constitutes  the  basis  of  the 
other  decisions,  is  far  from  being  satisfactory.  It  states  very 
properly^  that  the  court  have  nothing  to  do  with  inquiries  into 
the  disposition,  which  the  creditor  may  make  of  his  debt,  after 
the  money  has  reached  bis  hands ;  and  the  court  are  not  to 
award  damages  upon  such  uncertain  calculations  as  to  the  future 
disposition  of  it.  But  that  is  not,  it  is  respectfully  submitted, 
the  point  in  controversy.  The  question  is,  whether  if  a  man 
has  undertaken  to  pay  a  debt  in  one  country,  and  the  creditor 


'  ^ee  Story  on  Conflict  of  Laws,  s.  283,  s.  284,  s.  285.     Bainbndge  v. 
ffUo^cks,  (I  Haldw.  R.  596.) 
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is  compelled  to  sue  liim  for  it  in  another  country,  where  the 
money  is  of  less  value,  the  loss  is  to  be  borne  by  the  creditor, 
who  is  in  no  fault,  or  by  the  debtor,  who  by  the  breach  of  this 
contract  has  occasioned  the  loss.  The  loss,  of  which  we  here 
speak,  is  not  a  future  contingent  loss.  It  is  positive,  direct, 
inimediate.  The  very  rate  of  exchange  shows,  that  the  very 
same  sum  of  money  paid  in  the  one  country  is  not  an  indemnity 
or  equivalent  for  it,  when  paid  in  another  country,  to  which,  by 
the  default  of  the  debtor,  the  creditor  is  bound  to  resort.  Sup- 
pose a  man  undertakes  to  pay  another  $10,000  in  China,  and 
violates  his  contract ;  and  then  he  is  sued  therefor  in  Boston, 
when  the  money,  if  duly  paid  in  China,  would  be  worth  at  the 
very  moment  twenty  per  cent,  more  than  it  is  in  Boston  ;  what 
compensation  is  it  to  the  creditor  to  pay  him  the  $10,000  at  the 
par  in  Boston  ?  Indeed,  I  do  not  perceive  any  just  foundation 
for  the  rule,  that  interest  is  payable  according  to  the  law  of  the 
place,  where  the  contract  is  to  be  performed,  except  it  be  the 
very  same,  on  which  a  like  claim  may  be  made  as  to  the  prin- 
cipal, viz.  that  the  debtor  undertakes  to  pay  there,  and  therefore 
is  bound  to  put  the  creditor  in  the  same  situation,  as  if  he  had 
punctually  complied  with  his  contract  there. 

It  is  suggested,  that  the  case  of  bills  of  exchange  stands  upon 
a  distinct  ground,  that  of  usage  ;  and  is  an  exception  from  the 
general  doctrine.  I  think  otherwise.  The  usage  has  done 
nothing  more  than  ascertain,  what  should  be  the  rate  of  damages 
for  a  violation  of  the  contract  generally,  as  a  matter  of  conve- 
nience and  daily  occurrence  in  business,  rather  than  to  have  a 
fluctuating  standard,  dependent  upon  the  daily  rates  of  exchange, 
exactly  for  the  same  reason,  that  the  rule  of  deducting  one  third 
new  for  old  is  applied  to  cases  of  repairs  of  ships,  and  the  deduc- 
tion of  one  third  from  the  gross  freight  is  applied  in  cases  of 
general  average.  It  cuts  off  all  minute  calculations  and  inquiries 
into  evidence.  But  in  cases  of  bills  of  exchange  drawn  between 
countries,  where  no  such  fixed  rate  of  damages  exists,  the  doc- 
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trine  of  damages,  applied  to  the  contract,  is  precisely  that,  which 
is  sought  to  be  applied  to  the  case  of  a  commoD  debt  due  and 
payable  in  another  country  ;  that  is  to  say,  to  pay  the  creditor 
the  exact  sum,  which  he  ought  to  have  received  in  that  country. 
This  is  sufficiently  clear  from  the  case  of  Mellish  y*  Simeon, 
(2  H.  Black.  R.  378),  and  the  whole  theory  of  re-exchange. 

My  brother,  the  late  Mr.  Justice  Washington,  in  the  case  of 
Smith  V.  Shaw,  (2  Wash.  Cir.  R.  167,  168,  in  1808),  which 
was  a  suit  brought  by  an  English  merchant  on  an  account  for 
goods  shipped  to  the  defendants'  testator,  where  the  money  was 
doubtless  to  be  paid  in  England,  and  a  question  was  made, 
whether,  it  being  a  sterling  debt,  it  should  be  turned  into  cur- 
rency at  the  par  of  exchange,  or  at  the  then  rate  of  exchange, 
held,  that  the  debt  was  payable  at  the  then  rate  of  exchange. 
To  which  Mr.  Ingersoll,  at  that  time  one  of  the  ablest  and  most 
experienced  lawyers  at  the  Philadelphia  bar,  of  counsel  for  the 
defendant,  assented.  It  is  said,  that  the  point  was  not  started 
at  the  argument,  and  was  settled  by  the  court  suddenly,  without 
advancing  any  views  in  the  support  of  it.  I  cannot  but  view 
the  case  in  a  very  different  light.  The  point  was  certainly  made 
directly  to  the  court,  and  attracted  ils  full  attention.  The  learned 
judge  was  not  a  judge  accustomed  to  come  to  sudden  conclu- 
sions, or  to  decide  any  point,  which  he  had  not  most  scrupulously 
and  deliberately  considered.  The  point  was  probably  not  at  all 
new  to  him  ;  for  it  must  frequently  have  come  under  his  notice 
in  the  vast  variety  of  cases  of  debts  due  on  accounts  by  Vir- 
ginia debtors  to  British  creditors,  which  were  sued  for  during 
the  period,  in  which  he  possessed  a  most  extensive  practice  at 
the  Richmond  bar.  The  circumstance,  that  so  distinguished  a 
lawyer,  as  Mr.  Ingersoll^  assented  to  the  decision,  is  a  farther 
proof  to  me,  that  it  had  been  well  understood  in  Pennsylvania 
to  be  the  proper  rule.  If,  indeed^  I  were  disposed  to  indulge  in 
any  criticism,  I  might  say,  that  the  cases  in  4  John.  R.  125,  and 
20  John.  R.  101 1 102,  do  not  appear  to  have  been  much  argued 
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or  considered  ;  for  do  general  reasoning  is  to  be  found  in  either 
of  them  upon  principle,  and  no  authorities  were  cited.  The 
arguments  and  the  opinion  contain  little  more  than  a  dry  state- 
ment and  decision  of  the  point.  The  first  and  only  case,  in 
which  the  question  seems  to  have  been  considered  upon  a 
thorough  argument,  is  that  in  8  Pick.  R.  260.  I  regret,  that 
I  am  not  able  to  follow  its  authority  with  a  satisfied  assent  of 
mind. 

But  in  the  present  case,  it  strikes  me,  that  the  circumstances 
do  not  require  me  to  dispose  of  the  more  general  question,  al- 
though it  is  impossible  not  to  feel,  that  it  is  fully  before  the  court. 
My  opinion  is,  that,  in  the  present  case,  the  advances  being  made 
in  Massachusetts,  if  the  goods  sent  to  Trieste  did  not  fully  reim- 
burse the  amount,  the  balance  was  properly  due  and  payable  in 
Massachusetts.  There  is  not  the  slightest  evidence  to  prove, 
that  the  advances  were  to  be  repaid  at  Trieste,  if  the  consign- 
ment did  not  fully  reimburse  them.  In  truth,  neither  party  con- 
templated the  probability,  I  had  almost  said  the  possibility,  of 
the  fund  not  being  more  than  adequate  to  repay  all  the  advances'. 
The  contract,  then,  appears  to  me  to  be  in  substance  this,  that 
the  creditors  shall  be  at  I'rberty  to  reimburse  themselves  from  the 
proceeds  of  the  sales  at  Trieste,  for  the  advances.  Any  personal 
obligation  to  repay  the  advances,  in  any  other  manner  was  not 
stipulated  for.  The  parties  left  the  rest  t{>  the  silent  operation 
of  law.  And  my  judgment  is,  that,  upon  the  just  principles  of 
law,  applied  to  the  contract,  the  advances,  so  far  as  they  should 
Dot  be  reimbursed  out  of  the  sales  of  the  cargo,  were  payable, 
not  at  Trieste,  but  at  Boston,  the  place  where  they  were  made. 
In  this  view  of  the  matter,  I  remain  of  the  opinion,  which  was 
intimated  at  the  argument,  that  the  plaintiffs  are  entitled  only  to 
the  balance  due  at  the  par  of  exchange. 

VOL.  III.  67 
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Robert  Cocker,  and  Company 

V. 

Franklin  Hemp  and  Flax  Manufacturing  Company. 

If  a  contract  or  order,  under  which  goods  are  to  be  furnished,  does  not  specify 
any  time  at  which  they  are  to  be  delivered,  the  law  implies  a  contract,  that 
they  should  be  delivered  within  a  reasonable  time  ;  and  no  evidence  will  be 
admissible  to  prove  a  specific  time,  at  which  they  were  to  be  delivered,  for 
that  would  be  to  contradict  and  vary  the  legal  interpretation  of  the  instru- 
ment. 

The  question  of  reasoTiable  time  is  determined  by  a  view  of  all  the  circum- 
stances of  the  case ;  and  parol  evidence  of  the  conversations  of  the  parties 
may  be  admitted  to  show  the  circumstances  under  which  the  contract  was 
made,  and  what  the  paities  thought  was  a  reasonable  time  for  performing  it 

Assumpsit.  There  were  several  counts  in  the  declaration. 
(1.)  On  an  account  annexed,  for  $2157  97.  (2.)  Money 
counts.  (3.)  Special  count,  for  not  accepting  certain  articles 
(gill  pins),  made  by  the  plaintifis  at  the  request  of  the  defend- 
ants.   Plea,  general  issue. 

At  the  trial,  it  appeared,  that,  on  the  13th  of  July,  1836,  an 
order  or  contract  had  been  entered  into  at  Boston,  by  the  agent 
*of  the  plaintiflS,  (who  were  manufacturers  at  Hathersage,  Shef- 
field, England,)  with  the  agents  of  the  defendants,  a  manufac- 
turing company  in  Boston,  for  the  manufacture  for  the  defend- 
ants of  certain  gill  pins.  The  contract  was  in  the  following 
terms ; 

"  Boston,  July  13,  1836. 

"  The  Franklin  Hemp  and  Flax  Manufacturing  Company  of 
Boston  order  from  Cocker  &  Sons,  Hathersage,  Sheffield,  the 
following  copper  gills,  which  are  charged  at  sterling  prices,  and 
to  be  imported  by  Cocker  &  Sons,  and  charged  forty-five  per 
cent,  advance  for  importation;  all  expenses  of  importation  to  be 
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paid  by  Cocker  &  Sons.  The  gill  pins  will  be  charged  as 
stated  below,  at  net  prices.  The  F.  H.  &  F.  M.  Company 
paying  cash  on  delivery  of  goods  in  New  York,  or  drawn  upon 
them  at  one  day's  sight."  [The  list  of  articles  ordered  is 
omitted.] 

The  principal  grouhd  of  defence  was,  that  the  gill  pins  were 
not  furnished  within  the  period,  at  which  it  was  agreed  between 
the  agent  of  the  plaintifis  and  the  agent  of  the  defendants,  at  the 
time  when  the  contract  was  entered  into.  Pyol  evidence  w^as 
offered  by  the  defendants,  to  show,  that,  at  the  time  when  the 
contract  was  made,  certain  conversations  were  had  between  tfie 
respective  agents,  in  which  the  agent  for  the  plaintiffs  expressly 
agreed  to  furnish  the  articles,  deliverable  at  New  York,  within 
four  months  from  the  time  of  making  the  contract,  that  is  to  say, 
on  or  before  the  13th  of  November,  1836.  In  point  of  fact,  the 
articles  were  not  begun  to  be  manufactured  until  the  latter  part 
of  October,  or  the  beginning  of  November ;  and  they  were  not 
completed,  so  as  to  be  shipped,  until  the  end  of  December,  1836. 
They  arrived  in  New  York  about  the  18th  of  March,  1837,  and 
notice  was  immediately  given  to  the  Company,  who  refused  to 
receive  them.  In  fact,  on  the  19th  of  January,  1837,  the  agent 
of  the  defendants  had^written  to  the  agent  of  the  plaintifis,  in- 
forming him,  that  the  Company  did  not  hold  themselves  bound 
to  receive  them,  as  they  were  to  have  been  delivered  in  the 
month  of  November.  The  manufactory  of  the  defendants,  in 
which  the  articles  were  to  be  used,  was  in  a  state  to  receive ' 
the  articles  for  use  in  November  and  December,  1837  ;  and  the 
articles  not  having  then  arrived,  other  articles  for  the  same  pur- 
pose, of  an  inferior  quality,  were  used  as  a  substitute.  The 
manufactory  of  the  defendants  was  accidentally  burnt  down 
about  the  14th  of  February,  1837.  It  was  proved  at  .the  trial, 
that  the  sole  reason  of  the  delay  in  manufacturing  the  articles, 
was  the  unusual  pressure  of  orders  in  the  year  1836,  and  that 
it  was  impracticable,  consistently  with  the  other  engagements  of 
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the  platntifis,  to  have  furnished  them  at  an  earlier  period.  Sev* 
eral  witnesses  swore,  that  there  was  this  unusual  pressure  dur- 
ing that  year ;  and  that  the  shortest  time  to  furnish  such  arti- 
cles would  be,  if  they  were  to  be  manufactured,  from  five  to  six 
months.  And  they  stated,  that  they  thought  these  articles 
were  furnished  within  a  reasonable  time. 

The  main  defence  at  the  trial  being,  that  the  goods  were  not 
furnished  according  to  the  agreement,  a  question  was  made, 
whether  the  parol  evidence  of  the  conversations  between  the 
parties,  at  the  time  of  the  contract  was  admissible.  It  was 
ruled  by  the  Court  to  be  admissible,  not  for  the  purpose  of  es- 
tablishing the  specific  time  when  the  contract  was  to  be  per- 
formed, for  that  would  be  to  add  to  and  vary  the  written  con- 
tract ;  but  to  show  the  circumstances,  under  which  the  contract 
was  made,  and  what  the  parties  then  thought  was  a  reasonable 
time  for  furnishing  them. 

The  cause  was  argued  to  the  jury  by  Dehon^  and  Charles  O. 
Loringj  for  the  plaintifi ;  and  by  Bartlett  for  the  defendants. 
The  latter  cited  I  Peters  R.  89 ;  the  former  cited  2  Greenleaf 
R.  249;  and  Ellis  v.  Thompson^  (3  Mees.  &l  Welsh.  445). 

Stort  J.,  in  summing  up  to  the  jury,  said, — The  contract 
or  order,  under  which  these  gill  pins  were  to  be  furnished,  does 
not  specify  any  time  at  which  they  were  to  be  delivered.  The 
result  of  this  omission  is,  that  the  law  treats  the  coDtraat,  as  if  it 
bad  expressly  stated,  that  they  were  deliverable  within  a  rea- 
sonable time.  No  evidence,  therefore,  could  properly  be  ad- 
missible to  prove  a  specific  time,  at  which  they  were  to  be 
delivered ;  for  that  would  be  to  contradict  and  vary  the  legal 
construction  of  the  instrument.  But  the  parol  evidence  was 
admitted  of  the  conversations,  to  show  what,  at  the  time,  the 
parties  understood  was  a  reasonable  time,  within  which,  under 
ordinary  circumstances,  the  contract  might  be  fulfilled.    In  tLis 
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view,  the  parol  evidence  did  not  contradict  or  vary  the  written 
contract,  but  went  merely  to  show  the  opinions  of  the  parties  as 
to  the  reasonable  time  for  executing  it.     I  thought,  and  still 
ihink,  that  in  this  view  the  evidence  was  clearly  admissible. 
And  I  am  very  glad  to  find,  that  this  my  view  of  the  matter  is 
confirmed  by  the  opinion  of  the  Court  of  Exchequer  in  Ellis  ▼• 
Thompson^  (3  Mees.  &  Welsh.  R.  445).     Mr.  Baron  Alder- 
son  j  (a  very  able  judge),  on  that  occasion  used  the  following 
language,  which  I  cite,  as  fully  expressive  of  the  very  opinion, 
which  I  entertain  on  the  same  subject.     ^'  There  is  no  specifi- 
cation," said  he,  '^  in  the  contract,  as  to  the  time  when  the  de- 
livery is  to  take  place,  and,  therefore,  the  law  would  imply, 
that  the  delivery  should  take  place  within  a  reasonable  time. 
And  It  is  a  question  for  the  jury  at  the  trial ;  and  this  was  the 
question  put  to  them ;  How  the  reasonable  time,  which  is  an 
implied  part  of  the  contract,  is  to  be  ascertained  7    It  seems  to 
me,  that  th&  correct  mode  of  ascertaining  it  is,  in  such  a  case  as 
this,  by  placing  the  Court  and  jury  in  the  same  situatioQ  as  the 
contracting  parties  themselves  were  in,  at  the  time  they  made 
the  contract ;  that  is  to  say,  by  placing  before  the  jury  all  the 
circumstances,  which  were  known  to  both  parties  at  the  time 
the  contract  itself  took  place.    By  so  doing,  you  enable  the 
Court  and  jury  to  form  a  safer  conclusion,  as  to  what  is  the 
reasonable  time,  which  the  law  implies,  and  under  which  the 
contract  itself  took  place."    So  far  the  learned  judge  has  ex- 
pressed himself  on  the  very  point  of  this  case.     The  whole 
question  now  before  the  jury  is,  whether  these  articles  were 
manufactured  and  offered  to  be  delivered  within  a  reasonable 
time.    That  reasonable  time  must  be  judged  of  by  all  the  cir- 
cumstances, and,  of  course,  with  all  the  natural  calculations, 
which  .might  fairly  arise  from  the  distance  of  the  countries,  the 
season  of  the  year,  the  state  of  the  markets,  and  orders,  the 
pressure  of  business,  and  the  common  disappointments  and  re- 
tardations incident  to  the  manufacture  of  any  new  article.    The 
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contract  was  made  in  Boston ;  the  articles  were  to  be  manu- 
factured  in  England.    Of  course,  a  reasonable  time  for  the 
transmission  of  the  order,  for  its  due  and  faithful  execution,  and 
for  the  shipment  and  arrival  at  New  York,  was  necessarily  in 
the  contemplation  of  the  parties.    Were  the  goods,  then,  deliv- 
ered, or  offered  to  be  delivered,  within  such  reasonable  time  ? 
If  they  were,  then  the  defendants  are  bound  to  pay  for  them. 
If  not,  then  they  ought  to  be  exonerated.     The  conversations, 
which  have  been  admitted,  as  I  have  stated,  are  evidence,  not  of 
a  contract  to  deliver  at  a  specified  time,  (four  months,)  at  all 
events,  or  otherwise  the  bargain  was  to  be  void.     But  merely 
as  statements  of  opinion  and  probabilities,  uttered  by  a  young 
man,  sanguine  in  his  expectations,  and,  without  doubt,  honestly 
made.     But  the  other  side  must  be  presumed  to  be  as  good 
judges  as  himself  of  the  time,  which  might  or  would  be  requir- 
ed for  the  transmission  of  the  order  and  the  shipment  and  arri- 
val of  the  goods,  if  not  of  the  time  required  for  the  actual  ex- 
ecution of  the  order.    Opinions  are  not  contracts,  but  expres- 
sions of  belief;  and  must  be  so  understood.     They  affirm  what 
may  be,  not  what  will  or  shall  be  absolutely  done. 

Let  us  then  see,  how  the  evidence  stands  on  this  subject,  as 
to  the  reasonableness  of  the  time  and  the  diligence  in  executing 
the  order.  [Here  the  Judge  recapitulated  the  evidence.  The 
case  was  then  left  to  the  jury  upon  the  matter  of  fact.^] 

The  jury  disagreed,  and  no  verdict  was  found. 


*  In  BoiUmdty  v.  Forhts^  5  Bing.  New  Cases,  127,  the  Court  held, 
that  where  a  doubt  was  raised  by  evidence  upon  the  meaning  of  a  mer- 
cantile contract,  evidence  was  admissible  of  the  usage  or  course  of  trade 
at  the  place,  where  the  contract  was  to  be  carried  into  effect,  to  explain 
or  remove  that  doubr. 
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Thomas  Blanchard  v.  Chandler  Sprague. 

Patents  are  entitled  to  a  liberal  construction,  since  they  are  not  granted  as 
restrictions  npon  the  rights  of  the  eommanity,  bnt "  to  promote  science  and 
useful  arts." 

A  patent  will  not  be  valid,  which  is  simply  for  a  principle  or  function  de- 
tached from  machinery. 

Congress  has  general  power,  under  the  Constitution  of  the  United  States,  to 
grant  patents  to  inventors;  and  it  rests  in  the  sound  discretion  of  Congress 
to  say,  when  and  for  whal  length  of  time,  and  under  what  circumstances,  the 
patent  for  an  invention  shall  be  granted.  Therefore,  an  Act  of  Congress, 
granting  a  patent,  was  not  unconstitutional,  though  it  operated  retrospec- 
tively to  give  a  patent  for  an  invention,  which,  though  made  by  the  pa- 
tentee, was  in  public  use,  and  enjoyed  by  the  community  at  the  time  of 
the  passage  of  the  Act. 

A  patent  was  granted  by  Act  of  Congress  of  1834,  ch.  213,  but  declared  void 
by  the  Court,  on  the  ground  of  a  defect  in  the  Act.  Afterwards  the  grant 
of  the  patent  was  renewed  by  another  Act  of  Congress,  (1839,  ch.  14.) 
Qfioref  whether  the  latter  Act  would  be  constitutional,  if  it  gave  damages 
for  the  construction  or  use  of  the  machine  before  the  grant  of  the  patent 
under  the  Act. 

An  Act  of  Congress  ought  to  be  construed  so  as  not  to  operate  retrospectively, 
or  ezpost  facto,  unless  that  construction  is  unavoidable. 

Gase  for  violation  of  a  patent  right.  An  action  between  the 
same  parties  for  an  alleged  violation  of  a  patent  under  the  Act 
of  Congress  of  1834,  ch.  21 3,  was  dismissed  at  a  former  term. 
(See  Ante,  p.  33.)  Since  then  a  new  grant  of  letters  patent 
was  made  by  Act  of  Congress,  1839,  ch.  14,  under  which  the 
present  action  was  brought. 

The  plaintiff's  declaration  set  forth  the  grant  of  letters  patent 
to  him  for  his  invention,  on  the  6th  of  September,  1819;  that 
these  letters  were  cancelled,  being  deemed  inoperative  by  reason 
of  a  defective  specification,  happening  through  inadvertency  and 
mistake,  without  any  fraudulent  or  deceptive  intention ;  that 
new  letters  patent  for  the  same  invention  were  granted  to  him 
on  the  20th  of  January,  1820,  for  the  term  of  fourteen  years ; 
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that  afterwards,  by  an  Act  of  Congress,  passed  the  30th  of  June, 
1834,  there  was  granted  to  the  plaintiff  the  rrght  of  naaking, 
using  and  vending  his  inventien,  for  the  term  of  fourteen  years 
from  January  12,  1834,  which  in  the  said  Act  wad  described  as 
"  An  invention  of  a  machine  for  turning  or  cutting  irregular 
forms,"  a  description  of  which  is  given  in  a  schedule  or  specifica- 
tion, annexed  to  the  letters  patent  granted  to  the  plaintiff  for  the 
said  invention,  which  said  letters  patent  are  in  the  said  Act  by 
mistake  stated  to  have  been  granted  on  the  1 2th  of  January, 
1820,  when  in  fact,  the  letters  patent  last  above  mentioned  were 
meant  and  intended  to  be  referred  to  ;  that  by  an  Act  of  Con- 
gress, passed  6th  of  February,   1839,  entitled   "  An  Act  to 
amend  and  carry  into  effect  an  Act  entitled  An  Act  to  renew 
the  Patent  of  Thomas  Blanchard,"  approved  June  30th,  1834, 
it  was  enacted,  that  the  rights  secured  to  the  plaintiff  by  letters 
patent  granted  on  the  6th  of  September,  1819,  and  afterwards 
on  a  corrected  specification  on  the  20th  of  January,  1820,  be 
granted  to  the  plaintiff  for  the  further  term  of  fourteen  years 
from  January  20th,  1834 ;  and  the  declaration  alleged  an  in- 
fringement by  the  defendant  by  using  the  machine  within  the 
terra  mentioned  in  the  last  Act.     These  are  the  material  parts  of 
the  declaration,  which  recited  at  length  both  the  Acts  last  refer- 
red to,  and  set  forth  the  above  facts. 

The  facts,  so  far  as  they  related  to  the  granting  of  the  letters 
patent,  and  the  Acts  passed  with  a  view  to  the  renewal  of 
them,  were  not  contested.  The  second  letters  patent  were 
granted  before  the  Act  of  July  3d,  1832. 

The  plaintiff,  in  his  specification  declared,  that  '^  as  to  the 
mechanical  powers,  by  which  the  movements  are  obtained,  he 
claims  none  of  them  as  his  invention.  These  movements  may 
be  effected  by  application  of  various  powers  indifferently.  Nei- 
ther does  he  claim  as  his  invention  the  cutter  wheel  or  cutters, 
or  friction  wheel  as  such,  nor  the  use  of  a  model  to  guide  tbe 
cutting  instrument  as  his  invention.    All  these  are  commoo 
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property^  and  have  been  so  for  years,  but  he  claims  as  his  in- 
yention  the  method  or  mode  of  operation  in  the  abstract  ex- 
plained in  the  second  article,  wherebj  the  infinite  variety  of 
forms,  described  in  general  terms  in  this  article,  may  be  turned 
or  wrought."  In  another  part  of  his  specification  he  said ;  <'  In 
explaining  and  describing  the  different  modes,  in  which  be  cod'* 
templates  the  application  of  the  principle  or  character  of  bis 
said  machine,  or  invention,  he  does  this  in  compliance  with  the 
requirements  of  the  law,  and  not  by  way  of  extending  his  claim 
lor  discovery  or  invention.  His  invention  is  described  and  ex- 
plained in  the  second  article  of  this  specification,  to  which  refer- 
ence is  hereby  made  for  information  of  that,  which  constitutes 
the  principle  or  character  of  his  machine  or  invention,  and  dis- 
tinguishes it,  as  he  verily  believes,  from  all  other  machines, 
discoveries  or  inventions,  known  or  used  before." 

In  the  second  article,  to  which  he  refers,  the  plaintifif  explain^ 
ed  the  principle  and  character  of  his  machine,  and  the  mode  of 
constructing  it  to  effect  the  different  objects  to  be  accomplished, 
and  the  mode  of  operation.  This  was  done  at  considerable 
length. 

The  parties  agreed  to  submit  the  matters  of  fact  in  dispute  to 
a  Master  instead  of  a  jury,  who  was  to  report  the  facts  and  his 
opinion  thereupon  to  the  Court,  in  order  that  his  report  might 
be  accepted  or  rejected,  as  might  be  deemed  right  upon  a  revi- 
sion of  the  evidence  to  be  reported,  and  that  the  Court  might 
decide  upon  the  whole  case  for  the  plaintiff  or  the  defendant ; 
and  if  the  decision  should  be  for  the  plaintiff,  damages  were  to 
be  assessed  according  to  an  agreement  between  the  parties. 

After  the  examination  of  a  great  number  of  witnesses,  most 
of  whom  were  practical  engineers  or  machinists,  occupying  the 
greater  part  of  eighteen  days,  and  hearing  the  counsel  on  both 
sides,  upon  the  various  questions  raised,  the  Master  reported 
the  facts,  and  the  testimony  and  proofs,  from  which  he  drew  his 
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conclusions.     And  upon  the  Jirst  question,  whether  the  plain- 
tiff's specification  was  couched  in  terms  so  full,  clear  and  exact, 
as  to  distinguish  it  from  all  other  inventions,  and  to  enable  any 
machinist,  reasonably  and  competently  skilled  in  the  business, 
to  construct  the  machine,  in  all  its  forms,  from  the  directions 
there  given  and  other  drawings  annexed,  the  Master  reported 
his  opinioQ   in   the   affirmative.     Upon   the   second  question, 
whether  there  was  a  mode,  clearly  described  in  the  specification 
of  constructing  a  machine  capable  of  producing,  from  one  model 
or  pattern,  different  sizes,  preserving  the  proportions  as  stated 
in  the  specification,  he  reported  that  a  mode  was  described  of 
effecting  it  sufficiently  near  for  all  practical  purposes.     Upon 
the  third  question,  whether  the  machine  patented  and  claimed, 
or  any  material  part  thereof^  was  known  or  used  before  the 
invention  thereof  by  the  plaintiff,  and  particularly,  whether  it 
was  so  known  to  one  Woolworth,  he  reported  in  the  negative. 
Upon  the  fourth  question,  whether  the  rights  secured  as  alleged 
in  the  declaration,  had  been  infringed  by  the  defendant,  he 
reported  in  the  affirmative,  and  assessed  damages  at  $521,27. 

Upon  the  hearing  before  the  Court  upon  the  whole  case,  it 
was  contended  by  the  counsel  for  the  defendant,  that  the  plain- 
tiff's specification  was  defective,  that  he  daimed  the  functions 
of  the  machine,  and  not  the  machine  itself,  and  that  the  descrip- 
tion of  the  machine,  so  far  as  it  related  to  the  making  of  things 
of  different  sizes  from  the  same  model,  as  well  as  to  the  desig- 
nation of  what  was  intended  to  be  claimed,  was  unintelligible 
and  wholly  insufficient.  It  was  also  contended,  that  the  last 
Act  for  renewing  the  letters  patent  was  inoperative,  inasmuch 
as  it  granted  only  the  rights  secured  by  the  patents  of  Septem- 
ber 6,  1819,  and  January  20th,  1820,  both  of  which  were  sup- 
posed to  be  void ;  and  that  the  Act  was  also  retrospective,  so 
far  as  it  regarded  those,  who  had  used  the  machine  between  the 
time  of  the  expiration  of  the  letters  patent,  and  the  renewal  of 
them  by  the  last-mentioned  Act. 
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B.  Rand  and  Fuke  for  the  plaintiff. 

WiUard  Phillips  and  Parsons  for  the  defendant. 

Story,  J.  My  opinion  is,  that  the  Master  has  drawn  the 
true  conclusions  from  the  facts,  which  are  stated  in  his  Report ; 
and  I  have  not  the  slightest  hesitation  in  adopting  them  as  the 
basis  of  mjr  own  opinion.  The  objections,  which  have  been 
taken  at  the  argument  to  the  present  patent  granted  to  the 
plaintiff  by  the  Act  of  Congress  of  6th  day  of  February,  1S39, 
ch.  14, 1  shall  now  proceed  to  dispose  of,  in  as  few  words  as 
may  be  practicable.  In  the  first  place,  as  to  the  point,  whether 
the  plaintiff  has  sufficiently  expressed  in  his  specification  the 
tme  nature,  character  and  extent  of  the  invention,  which  be 
claims.  I  am  of  opinion  that  be  has.  Formerly^  in  England, 
courts  of  law  were  disposed  to  indulge  in  a  very  dose  and  strict 
construction  of  the  specifications,  accompanying  patents,  and 
expressing  the  nature  and  extent  of  the  invention.  This  con- 
struction seems  to  have  been  adopted  upon  the  notion,  that 
patent  rights  were  in  the  nature  of  monopolies,  and,  therefore, 
were  to  be  narrowly  watched,  and  construed  with  a  rigid  ad- 
herence to  their  terms,  as  being  in  derogation  of  the  general 
rights  of  the  community.  At  present  a  far  more  liberal  and 
expanded  view  of  the  subject  is  taken.  Patents  for  inventions 
are  now  treated  as  a  just  reward  to  ingenious  men,  and  as 
highly  beneficial  to  the  public,  not  only  by  holding  out  suitable 
encouragements  to  genius  and  talents  and  enterprise ;  but  as 
ultimately  securing  to  the  whole  community  great  advantages 
from  the  free  communication  of  secrets,  and  processes,  and  ma- 
chinery, which  may  be  most  important  to  all  the  great  interests 
of  society,  to  agriculture,  to  commerce  and  to  manufactures,  as 
well  as  to  the  cause  of  science  and  art. 

In  America  this  liberal  view  of  the- subject  has  always  been 
taken  ;  and,  indeed,  it  is  a  natural,  if  not  a  necessary  result,  from 
the  very  language  and  intent  of  the  power  given  to  Congress 
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by  the  Constitution,  on  this  subject.  Congress  (says  the  Con- 
stitution) shall  have  power  to  promote  the  progress  of  science 
and  useful  arts,  by  securing  for  limited  times  to  authors  and  in- 
ventors the  exclusive  right  of  their  respective  writings  and  dis- 
coveries." Patents  then  are  clearly  entitled  to  a  liberal  con- 
struction, since  they  are  not  granted  as  restrictions  upon  the 
rights  of  the  community,  but  are  granted  "  to  promote  science 
and  useful  arts." 

Looking  at  the  present  specification,  and  construing  all  its  terms 
together,  I  am  clearly  of  opinion,  that  it  is  not  a  patent  claimed 
for  a  function  ;  but  it  is  claimed  for  the  machine  specially  de- 
scribed in  the  specification  ;  that  is  not  for  a  mere  function  but  for 
a  function  as  embodied  in  a  particular  machine,  whose  mode  of 
operation  and  general  structure  ar^  pointed  out.  In  the  close  c^ 
his  specification,  the  patentee  explicitly  states,  that  bis  '<  invention 
is  described  and  explained  in  the  second  article  of  his  specifica- 
tion, to  which  reference  is  made  for  information  of  that,  which 
constitutes  the  principle  or  character  of  his  machine  or  inven- 
tion, and  distinguishes  it,  as  he  verily  believes,  from  all  other 
machines,  discoveries,  or  inventions  known  or  used  before." 
Now,  when  we  turn  to  the  second  article,  we  find  there  de- 
scribed, not  a  mere  function,  but  a  machine  of  a  particular  struc- 
ture whose  modes  of  operation  are  pointed  out,  to  accomplish  a 
particular  purpose,  function,  or  end.  This  seems  to  me  suffi- 
ciently expressive  to  define  and  ascertain,  what  his  invention  is. 
It  is  a  particular  machine,  constituted  in  the  way  pointed  out, 
for  the  accomplishment  of  a  particular  end  or  object.  The 
patent  is  for  a  machine,  and  not  for  a  principle  or  function  de- 
tached from  machinery. 

Then  it  is  objected,  that  the  description  of  the  mode  of  con- 
structing the  machine  is  so  defective,  that  it  is  not  practicable 
for  persons  skilled  in  the  art  or  science  to  which  it  belongs  or 
relates,  to  construct  the  machine.  This  objection  is  put  an  end 
to  by  the  Master's  Report,  and  the  facts  there  stated  by  intelli- 
gent witnesses. 
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Then,  it  is  suggested,  that  the  grant  of  the  Patent  by  the  Act 
of  Congress  of  1839,  ch.  14,  is  not  constitutional ;  for  it  ope- 
rates retrospectively  to  give  a  patent  for  an  invention,  which, 
though  made  by  the  patentee,  was  in  public  use  and  enjoyed  by 
the  community  at  the  time  of  the  passage  of  the  Act.  But 
this  objection  is  fairly  put  at  rest  by  the  decision  of  the  Supreme 
Court  in  the  case  of  the  Patent  of  Oliver  Evans.  Evan$  v. 
Eatofiy  (3  Wheat.  R.  545.')  For  myself,  I  never  have  enter- 
teined  any  doubt  of  the  constitutional  authority  of  Congress  to 
make  such  a  grant.  The  power  is  general,  to  grant  to  inven- 
tors ;  and  it  rests  in  the  sound  discretion  of  Congress  to  say, 
when  and  for  what  length  of  time  and  under  what  circumstances 
the  patent  for  an  invention  shall  be  granted.  There  is  no  re- 
striction, which  limits  the  power  of  Congress  to  enact,  where  the 
inveDtion  has  not  been  known  or  used  by  the  public.  All  that 
is  required  is,  that  the  Patentee  should  be  the  inventor.' 

The  only  remaining  objection  is,  that  the  Act  is  unconstitu- 
tional, because  it  makes  the  use  of  a  machine  constructed  and 
used  between  the  time  of  the  passage  of  the  Act  of  1834,  ch.  213, 
and  the  grant  of  the  patent  under  the  Act  of  1839,  ch.  14,  un- 
lawful, although  it  has  been  formerly  decided,  that  under  the 
Act  of  1834  the  plaintiff  bad  no  valid  patent;  and  so  the  de- 
fendant, if  he  constructed  and  used  the  machine  during  that 
period,  did  lawful  acts,  and  cannot  now  be  retrospectively  made 
a  wrong-doer.  If  this  were  the  true  result  of  the  language  of 
the  Act  it  might  require  a  good  deal  of  consideration.  But  I 
do  not  understand,  that  the  Act  gives  the  patentee  any  damages 
for  the  construction  or  use  of  the  machine,  except  after  the 
grant  of  the  patent  under  the  Act  of  1839,  ch.  14.  If  the  lan- 
guage of  the  Act  were  ambiguous,  the  Court  would  give  it  this 
construction,  so  that  it  might  not  be  deemed  to  create  torts  retro- 


*  See,  also,  Evans  v.  Eatan^  7  Wheat.  R.  356;  Evans  v.  HetHeh,  7 
Wheat  R.  453. 
'Ibid. 
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spectively,  or  to  make  men  liable  for  damages  for  acts,  lawful 
at  the  time,  when  they  were  done.  The  Act  of  Congress 
passed  in  general  terms  ought  to  be  so  construed,  if  it  may,  as 
to  be  deemed  a  just  exercise  of  constitutional  authority.  And 
not  only  so ;  but  it  ought  to  be  construed  not  to  operate  retro- 
spectively, or  tx  post  facio^  unless  that  construction  is  una- 
voidable ;  for  even  if  a  retrospective  Act  is,  or  may  be  constitu- 
tional, 1  think  I  may  say,  that  according  to  the  theory  of  our 
jurisprudence,  that  interpretation  b  never  adopted  without  abso- 
lute necessity ;  and  courts  of  justice  always  lean  to  a  more  be- 
nign construction.  But,  in  the  present  case,  there  is  no  claim  for 
any  damages,  but  such  as  have  acxsrued  to  the  patentee  from  a 
use  of  his  machine  since  the  grant  of  the  patent  under  the  Act 
of  1839,  cb.  14. 

I  am,  therefore,  of  opinion,  that  there  ought  to  be  judgment 
for  the  plaintiff  for  the  damages,  agreed  by  the  parties. 

Judgment  accordingly. 


The   Ship  Nathaniel   Hooper — Nicholson  Bboughton 

AND  Others,  Claimants. 

Caie  of  salFage. — Right  of  ship  to  freight — Where  a  ship,  bound  from  Havana 
to  St.  Petersbarg,  with  a  cargo  of  sugars,  shipped  in  part  on  freight  and  in 
part  on  half  profits,  with  a  right  to  enter  and  clear  at  Boston,  in  order  to 
obtain  a  clean  bill  of  health,  struck  on  the  south  shoal  of  Nantucket,  and 
was  there,  after  a  jettison  of  part  of  her  cargo,  abandoned  by  the  master 
and  crew,  and  the  ship  afterwards  floated  off*  the  shoal,  and  was  met  and 
brought  into  port  by  salvors,  and  there  libelled  for  salvage ;  and  the  ship 
was  there  repaired  and  made  ready  for  sea ;  but  the  cargo  was  in  part  sold 
on  account  of  damage,  and  part  sold  to  pay  duties,  and  part  was  delivered 
on  bail  to  underwriters,  and  part  was  held  in  the  custody  of  the  court ;  and 
the  ship  was  ready  to  take  on  board  the  cargo,  if  ready,  but  afterwards, 
owing  to  the  admiralty  proceedings,  she  was  sold;  HeU,  under  all  the 
circumstances  of  the  case ; 
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1.  That  the  full  freight  of  the  sugars,  of  which  there  was  a  jettison,  for  the 
▼ojage,  was  to  be  allowed  as  part  of  the  general  average  to  be  borne  by  the 
ship  and  cargo,  and  the  freight,  (pro  rata),  saved. 

2.  That  no  freight  was  dae  upon  the  sugars,  sold  at  Boston  on  account  of 
damage  and  their  perishable  nature ;  nor  upon  the  sugars  sold  to  pay  duties ; 
nor  upon  the  sugars  applied  to  pay  the  salvage. 

3.  That  full  freight  was  not  due  for  the  voyage  upon  the  sugars  delivered  to 
the  underwriters ;  beciv^'se  the  ship  had  been  sold  before  they  were  delivered 
to  them  on  bail  by  the  court ;  and,  taking  all  the  circumstances,  the  case  was 
to  be  treated  as  one,  in  which  both  the  owners  of  the  ship,  and  of  this  part 
of  the  cargo,  had  reluctantly  acquiesced  in  waiving  any  further  prosecution 
of  the  voyage,  as  to  tliat  part  of  the  cargo. 

4.  That  full  freight  was  not  due  for  the  voyage  for  the  sugars  in  the  custody 
.    of  the  court;  because  neither  party  was  in  any  default  on  account  thereof, 

the  detention  being  occasioned  by  the  common  calamity,  and  the  proceed- 
ings for  salvage  ;  and  the  owners  thereof  never  having  been  in  a  condition 
to  re-ship  them. 

5.  But  that  a  pro  rata  freight  was  due  upon  the  sugars  delivered  to  the  under- 
writers, and  upon  those  detained  in  the  custody  of  the  court,  for  the  voyage 
from  Havana  to  Boston,  upon  the  ground  that  there  had  been  a  mutual  dis- 
pensation, by  both  parties,  of  any  farther  prosecution  of  the  voyage. 

6.  That  no  claim  for  half  profits  was  admissible,  as  the  cargo  never  arrived  at 
St.  Petersburg,  and  non  constat,  that  it  ever  would  have  arrived  there,  or  if 
it  had  arrived,  would  have  yielded  any  profit,  the  whole  matter  of  profits 
resting  in  conUngency. 

7.  That  the  freight,  earned  pro  rata  for  the  voyage,  ought  to  contribute  to  the 
salvage  with  the  ship  and  cargo. 

In  general,  freight  for  the  entire  voyage  can  only  be  earned  by  a  due  perform- 
ance of  the  voyage.  The  only  acknowledged  exception  is,  where  there  is 
no  default  or  inability  of  the  carrier-ship  to  perform  the  voyage,  and  the 
ship-owner  is  ready  to  forward  them,  but  there  is  a  default  on  the  part  of 
the  owner  of  the  cargo,  or  he  waives  a  farther  prosecution  of  the  voyage. 

Freight  pro  rata  Uinerit  is  not  ordinarily  due,  unless  there  has  been  a  volun- 
tary acceptance  of  the  cargo  at  an  intermediate  port ;  and  not  where  there 
has  been  an  acceptance  fix>m  mere  necessity,  occasioned  by  an  overwhelm- 
ing calamity  or  superior  force. 

The  doctrines  of  prize  courts,  in  the  administration  of  prize  laws  as  to  freight, 
are  not  generally  applicable  to  cases  of  mere  civil  commercial  adventures, 
or  cases  of  civil  salvage. 

The  capture  of  a  neutral  ship  and  cargo,  if  afterwards  restitution  is  decreed, 
does  not  dissolve  the  contract  of  affreightment ;  but,  at  most,  it  only  sus- 
pends it  during  the  prize  proceedings. 

A  mere  unlivery  of  the  cargo  during  the  voyage,  occasioned  by  prize  pro- 
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ceedingB)  or  hy  an  orerraling  calamity,  does  not  absolve  the  carrier  ship 
from  the  obligation  to  carry  the  goods  to  the  port  of  destination. 

In  case  of  prize  proceedings,  if  a  neutral  ship,  carrying  a  neutral  cargo  in  no 
default,  would  earn  her  full  freight,  she  must  wait  and  be  ready  to  take  the 
cargo  on  to  the  port  of  destination,  when  restored ;  otherwise,  at  most,  {it 
seenu)f  a  pro  rata  freight  only  would  be  due. 

The  eases,  where  freight  has  been  allowed  in  prize  proceedings  reviewed. 

Courts  of  admiralty  have  full  jurisdiction,  as  incidental  to  cases  of  prize,  and 
salvage,  and  other  proceedings  tft  remf  to  decree  freight  to  the  ship  owner 
in  proper  cases. 

Where  proceedings  in  rem  are  had  in  the  admiralty  for  salvage,  neither  party 
is  bound  to  obtain  a  delivery  of  the  ship  and  cargo  on  bail ;  and  it  is  no 
matter  of  default  on  either  side,  to  wait  for  the  regular  termination  of  the 
salvage  proceedings. 

In  saits  for  salvage,  courts  of  admiralty  will  not  ordinarily,  without  the  con- 
sent of  the  salvors,  deliver  either  ship  or  cargo  on  stipulation  to  the  claim- 
ants, where,  from  the  circumstances  of  the  case,  it  is  apparent  to  the  court, 
that  a  proportion,  and  not  a  specific  or  gross  sum,  ought  to  be  allowed  as 
salvage. 

If  the  cargo  is  liable  to  deteriorate  or  perish,  or  the  ship  to  be  injured  by  the 
delay  incident  to  the  salvage  proceedings,  the  proper  course  is  to- apply  to 
the  court  for  a  sale  thereof.  It  is  not  a  matter  of  right  of  either  party  to 
have  &  delivery  on  bail  in  such  oases. 

Where  a  charter-party  contained  covenants,  that  the  general  owner  should 
equip,  victual,  man  and  sail  the  ship  during  the  voyage,  and  carry  the  out- 
ward and  homeward  cargoes  to  their  proper  destinations,  and  the  cabin  and 
some  part  of  the  ship  were  retained  by  the  owner ;  Heldj  that  the  general 
owner  remained  owner  for  the  voyage,  although  the  cargoes  were  on  joint 
account  of  himself  and  the  co-charterer. 

Where  the  master  agrees  for  a  specific  sum,  half  of  a  stipulated  freight,  to 
victual,  man  and  navigate  the  ship  on  certain  voyages,  under  the  direction 
of  the  owner,  the  master  is  not  owner  or  part-owner  for  the  voyage. 

The  shipper  of  cargo  is  not  entitled  to  salvage  earned  in  the  voyage,  unless 
the  stoppage  and  deviation  were  authorized  by  him.  Under  other  circum- 
stances, his  only  remedy  for  any  loss,  occasioned  by  the  stoppage  and  devia- 
tion, is  against  the  master  and  owner. 

The  grounds,  on  which  salvage  is  allowed  to  the  owner  of  the  ship,  stated,  and 
the  distinction  between  his  case  and  that  of  the  shipper  of  the  cargo  com- 
mented on  and  explained. 

In  salvage  cases  the  general  rule  is,  to  decree  all  the  costs  and  charges  in  the 
case  to  be  borne  and  paid  by  the  property  saved,  and  apportioned  among  the 
claimants  according  to  their  respective  interests.    The  only  admitted  ezcep- 
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tiona  axe,  where  lihe  charges  have  been  occasioned  by  the  gross  neglect  or 
laches  of  the  claimant,  in  which  case  they  are  to  be  borne  by  him ;  or  where 
the  right  has  been  forfeited  by  the  misconduct  of  the  salvors,  in  which  case 
the  Coort  refuse  any  allowance  to  them,  and  compel  the  guilty  parties  to 
bear  their  own  costs,  expenses  and  charges. 

JLhis  was  a  suit  for  salvage,  brought  by  appeal  from  the  decree 
of  the  District  Court,  awarding  a  salvage  of  ooe  moiety  of  ibe 
ship  Nathaniel  Hooper,  and  cargo,  to  the  salvors.  After  tlw 
appeal,  the  amount  of  salvage  was  adjusted  between  the  libel* 
lants  and  the  claimants,  and  the  decree  of  the  District  Court 
was,  by  consent,  noodiBed  accordingly.  The  whole  salvage 
awarded  on  the  ship  and  cargo,  was,  by  agreement,  $S5,000. 
The  claim,  now  brought  before  the  Court,  was  that  of  the  own* 
ers  of  the  ship,  for  freight  to  be  paid  to  them  on  the  remainder 
of  the  cargo,  not  exhausted  by  the  claim  for  salvage,  itpoo 
the  ground  of  the  ordinary  lien  belonging  to  the  owners  of  the 
ship. 

The  facts  necessary  to  the  understanding  of  the  case,  are  as 
follow :  Nicholson  Broughton  was  the  owner  of  three  quarters  of 
the  ship,  and  John  JBogardus,  the  master,  was  owner  of  the  re- 
maining fourth  part.  In  the  month  of  June,  1836,  the  ship,  be- 
ing at  Havana,  in  the  island  of  Cuba,  took  on  board  a  cargo  of 
sugars,  shipped  by  George  Knight  &  Co.,  to  be  carried  to  St. 
Petersburg,  via  Boston,  (the  object  of  stopping  at  Boston  being 
merely  to  obtain  a  clean  bill  of  health,)  part  of  the  sugars  being 
shipped  for  a  specific  freight,  and  part  on  half  profits.  By  the 
bills  of  lading,  part  of  the  sugars  (about  one  third)  were  con- 
signed and  deliverable  to  Messrs.  Cramer,  Brothers,  at  St. 
Petersburg,  or  assigns,  and  the  other  two  third  parts  to  the 
order  of  Messrs.  Holford  &  Co.  of  London,  or  assigns.  But 
the  whole  cargo  was  to  be  forwarded  to  Messrs.  Cramer, 
Brothers,  at  St.  Petersburg,  who  were  to  sell  the  same,  and  hold 
the  proceeds  of  two  thirds,  to  extinguish  the  claims  of  Messrs. 
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Holford  &  Cotf  OD  the  same.     The  ship  sailed  on  the  vojage 
with  the  cargo,  and  in  the  course  thereof,  about  the  8th  of  July, 
1838,  struck  on  the  South  Shoal,  so  called,  of  Nantucket  island, 
and  was  there  left  by  the  master  and  crew,  after  an  unsuccessful 
jettison  of  part  of  the  cargo,  about  1000  boxes  of  sugar.     She 
afterwards  floated  off  the  shoal,  and  went  adrift  to  sea.     In  this 
situation  she  was  discovered  by  the  brig  Olive  Chamberlain,  and 
the  mate  and  part  of  the  crew  thereof  were  placed  on  board. 
The  ship  bad  suffered  by  striking  on  the  shoal,  and  leaked 
badly ;  she  was  put  on  the  course  for  Boston  ;  and  afterwards 
fell  in  with  a  fishing  schooner,  the  Climax,  from  which  the 
assistance  of  an  additional  crew  was  obtained ;  and  the  ship 
then  Reached  Boston  about  the  11th  of  July.     Admiralty  pro- 
ceedings, in  reniy  were  immediately  (on  the  next  day),  bad 
against  the  ship  and  cargo  for  salvage ;  the  cargo  was  unlivered ; 
a  survey  thereof  was  directed  by  the  order  of  the  Court ;  and 
the  surveyor  having  reported,  that  a  large  part  thereof  was  in  a 
perishable  condition,  it  was  ordered  by  the  Court,  that  all  the 
damaged  sugars  should  be  sold ;  and  they  were  accordingly 
sold  on  the  17th  of  July,  by  the  Marshal  of  the  District.     On 
the  17th  of  July,  upon  the  claim  and  petition  of  the  owners 
of  the  ship,  she  was  ordered  to  be  delivered  up  to  them  upon 
stipulation  to  pay  the  salvage.     The  ship  being  so  delivered 
up,  and  Broughton,  who  had  procured  insurance  on  the  freight 
and  half  profits,  having  abandoned  his  right   thereto  to  the 
underwriters,  they  refused  to  accept  the   abandonment,  but 
authorized  him  to  go  on  and  repair  the  ship.     Messrs.  Bates 
b  Co.,  to  whom  the  ship  was  consigned  at  Boston  for  entry  and 
despatch,  (meaning  for  the  purpose  of  obtaining  a  clean  bill  of 
health),  were  the  agents  of  Messrs.  Cramer,  Brothers,  in  many 
commercial   transactions,  but  were  not  their  general  agents. 
They  had  procured  insurance  on  the  one-third  of  the  cargo  con- 
signed to  Messrs.  Cramer,  from  certain  Insurance  Companies  ia 
Boston,  and  on  the  10th  of  July,  abandoned  the  same  to  those 
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companies,  who  accepted  the  same,  and,  within  sixty  days  after- 
guards, paid  a  total  loss  thereon. 

On  the  30th  of  July,  the  ship  being  fully  repaired,  Brougb* 
ton,  with  the  consent  of  the  underwriters,  gave  notice  to  Messrs. 
Bates  &  Co.,  of  Boston,  that  the  ship  was  repaired  and  in  rea- 
diness to  receive  the  cargo  of  sugars  to  be  carried  forward  to  St. 
Petersburg.  Messrs.  Bates  &  Co.  replied  by  stating,  that  they 
had  no  knowledge  of  the  cargo  of  sugars,  and  had  taken  no 
cognizance  thereof,  except  under  the  direction  of  the  Marshal. 
On  the  7th  of  August,  Messrs.  Broughton  and  Bogardus  seve- 
rally filed  in  the  District  Court  the  claim  •and  petition  tot  freight, 
upon  which  the  present  controversy  turned,  in  wfaicb  the  fore- 
going facts  were  in  substance  stated.  On  the  8th  of  August, 
the  libellants  petitioned  for  an  appraisement  and  sale  of  the  re- 
sidue of  the  cargo  unsold,  (the  same  being  in  the  custody  of  the 
Court),  upon  which  an  order  was  passed,  on  the  9th  of  Octo- 
ber, by  the  Court,  to  sell  so  much  thereof  as  should  be  sufficient 
to  pay  the  duties  and  charges  due  tliereon  ;  and  it  was  accord- 
ingly sold  by  the  Marshal  on  the  524th  of  October.  On  the 
10th  of  August,  Broughton  addressed  letters  to  the  Suffolk  In- 
surance Company,  the  Columbian  Insurance  Company,  and  to 
William  S.  Skinner,  agent  for  certain  foreign  underwriters,  of  a 
similar  purport  to  his  letter  of  the  SOth  of  July  to  Messrs.  Bates 
&  Co.  At  this  time  the  companies  had  not  accepted  the  aban- 
tionment  made  to  them  respectively.  On  the  7th  of  Septem- 
ber, one  half  of  the  ship  was  sold  by  the  owners,  and  the  other 
half  on  the  26th  of  the  same  month.  It  is  a  fact,  also  stated  in 
the  case,  that  Broughton  was  the  owner  of  the  brig  General 
Crlover,  which  arrived  in  Boston  on  the  27th  of  July,  wfaicb 
was  a  good  coppered  vessel,  and  could  faave  carried  on  the  car- 
go to  St.  Petersburg,  the  harbor  of  which  port  closes  with  ice 
in  October  or  November,  and  opens  again  in  April  or  May  of 
«very  year. 

But  to  proceed  with  the  historical  facts.    On  the  2d  of  No- 
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▼ember,  the  Suffolk  Insurance  Company,  the  Columbian  Insur- 
ance Company,  and  the  Tremont  Insurance  Company,  of  Bos- 
ton, to  whom  the  one  third  of  the  sugars  bad  been  abaDdoned, 
and  the  abandonment  bad  been  accepted,  and  the  loss  paid  as 
above-mentioned,  applied  by  claim  and  petition,  to  have  the 
same  appraised  and  delivered  to  them  upon  stipulation,  wtuch 
was  accordingly  granted  by  the  Court,  no  objection  appearing 
to  have  been  made  thereto  by  any  of  the  parties  iu  interest  be- 
fere  the  Court.  On  the  26th  of  February,  1839,  Messrs. 
Bates  &  Co.  addressed  a  letter  to  Broughton,  for  the  owners 
of  the  ship,  slating,  that  they  had  received  advices  firom  Messrs. 
Holford  &  Co.,  of  London,  to  have  the  sound  remaining  sugars 
shipped  to  St.  Petersburg  without  delay,  asking  him  to  decide 
either  to  send  them  forward,  or  not,  so  that  application  might 
be  made  to  the  Court  accordingly  for  a  delivery  on  appraise- 
ment for  that  purpose  ;  to  which  Broughton  refdied  on  the  1st 
of  March,  declining  to  have  any  thing  farther  done  on  his  part 
in  the  business.  On  the  same  day,  Messrs.  Bates  &  Co.  made 
application  to  the  Court  for  a  delivery  to  them  of  the  residue  of 
the  sugars  in  the  custody  of  the  Court,  belonging  to  Messrs. 
Holford  &L  Co.,  and  the  underwriters  on  their  account ;  which 
application  was  refused  by  the  Court ;  and  the  sugars  still  re- 
mained in  the  custody  of  the  Court.  On  the  15th  of  the  same 
month,  the  Insurance  Companies,  which  bad  underwritten  upon 
the  cargo,  and  Messrs.  Bates  b  Co.  for  Holford  &;  Co.,  inter- 
vened and  made  claim  thereto,  and  answer  to  the  libels,  in  or- 
der to  contest  the  claim  to  salvage.  The  final  decree  of  the 
Distrkrt  Court  in  the  premises  was  made  on  the  11th  of  May, 
1839,  from  which  the  present  appeal  was  taken.  The  answer 
to  the  claim  for  freight  was  not  put  in  in  the  District  Court,  the 
parties  intending  to  appeal  from  the  decree,  and  it  was  filed  in 
this  court  by  consent  of  all  parties.  It  contested  the  general 
claim  to  freight,  and  insisted,  that,  if  any  whatever  is  due,  it  * 
ought  to  contribute  to  the  jettiaon  as  a  general  average,  and 
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ought  to  coQtribute  towards  tbe  salvage,  the  latter  having  been 
apportioned  by  the  decree  on  ship  and  cargo  only. 

Choate,  and  Riley  for  the  claimants  ;  Blair,  Parsons,  and 
J7.  jR.  Curtis,  for  the  respondents.  The  points  and  arguments 
of  the  counsel  are  fully  considered  in  the  opinion  of  the  Court. 

Stoky  J.,  [after  going  over  the  facts  of  the  case].  Such  are 
the  most  material  facts,  in  the  present  case,  which  are  some- 
what complicated,  but  all  of  which  have  been  deemed  impor- 
tant to  be  brought  to  the  view  of  the  Court  upon  the  present 
occasion.  The  question  of  freight  has  been  accordingly  argued 
under  two  aspects ;  1 .  Whether  a  full  freight  is  due  upon  any, 
and,  if  any,  upon  what  part  of  the  cargo ;  2.  If  a  full  freight  is 
DOt  due,  whether  a  pro  rata  freight  is  due  upon  auy^  and  if 
upon  any,  upon  what  part  of  the  cargo. 

There  is  certainly  a  great  deal  of  novelty  in  some  of  the  cir- 
cumstances, under  which  tbe  claim  is  presented  ;  and  the  law, 
which  ought  to  govern  it,  is  by  no  means  satisfectorily  estab- 
lished in  any  of  tbe  authorities.  To  a  certain  extent,  however, 
there  are  principles,  which  may  safely  conduct  us  to  the  correct 
conclusion. 

There  are  one  or  two  considerations  presented  by  tbe  case, 
which  may  be  dismissed  in  a  few  words.  In  respect  to  tbe  jet- 
tison of  the  cargo,  it  is  clear,  that  it  constitutes  a  case  of  general 
average,  to  be  borne  by  the  ship,  freight,  and  cargo,  ultimately 
saved  ;  and  of  course  in  that  contribution  tbe  entire  freight  of 
the  cargo  thrown  overboard  is  to  be  added  to  the  loss,  as  a  part 
of  the  sacrifice,  and  is  to  be  allowed  to  the  ship-owners.  This 
is  the  settled  course  in  the  adjustment  of  general  average,  and 
is  so  laid  down  in  Lord  Tenterden's  work  on  the  Law  of  Ship- 
ping. (Abbott  on  Shipp.  P.  3,  ch.  8,  s.  16,  Amer.  ed.,  18^, 
pp.  368,  359,  360).  In  respect  to  tbe  sugars,  which  were 
damaged,  and  brought  in  and  sold  on  account  of  their  perisha* 
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ble  nature,  they  are  not  liable  to  pay  any  freight  whatsoever. 
As  to  them  the  entire  voyage  neither  was,  nor  in  fact  could  have 
been,  performed,  but  it  was  defeated  by  an  overwhelming  ca- 
lamity, common  to  the  whole  adventure,  which  made  the  sale  a 
sale  from  necessity  at  an  intermediate  port.  In  such  a  case  I 
conceive  it  to  be  now  well  settled,  that  no  freight  whatever  is 
due.  Many  of  the  cases  will  be  found  collected  in  the  text  and 
the  notes  to  the  American  edition  of  Abbott  on  Shipping,  in 
1829,  P.  3,  ch.  7,  s.  9  to  s.  17,  f.,  and  notes,  pp.  300  to  329. 
But  the  cases  on  which  I  mainly  rely,  are  Armroyd  v.  T%e 
Union  Insurance  Company,  (3  Binn.  R.  437)  ;  Hurton  v.  The 
Union  Insurance  Company y  (1  Wash.  Cir.  R.  530)  ;  Callender 
V.  Insurance  Company  of  North  America,  (5  Binn.  R.  525)  ; 
Grey  v.  Wain,  (2  Serg.  &  R.  229)  ;  Marine  Insurance  Com- 
pany V.  United  Insurance  Company,  (9  John.  R.  186)  ;  Citze 
V.  The  Baltimore  Insurance  Company,  (7  Cranch  R.  358)  ; 
fAddiard  v.  Lopez,  (10  East  R.  526)  ;  and  Hunter  v.  Prin- 
seps,  (10  East  R.  378)  ;  and  the  learned  Commentaries  of  Mr. 
Chancellor  Kent,  (2  Kent  Comm.  Lect.  47,  pp.  228,  229,  3d 
edit.)  There  has  here  been  no  voluntary  acceptance  of  the 
damaged  sugars  at  an  intermediate  port,  dispensing  with  the 
farther  carriage  of  them,  but  an  involuntary  sale  from  necessity, 
to  prevent  them  from  there  perishing  by  a  total  loss.  There  is 
no  principle,  which  would  justify  a  pro  rata  freight  under  such 
circumstances.  1  am  aware  of  the  decision  of  Lord  Stowell, 
(then  Sir  William  Scott)  in  the  case  of  TTie  Friends,  (Edwards 
R.  243),  the  circumstances  of  which  case  are  not  very  fully 
stated  ;  and  it  does  not  appear,  whether  the  sale  of  the  ship 
and  cargo,  to  pay  salvage  on  a  recapture,,  was  involuntary,  or 
with  the  consent  of  the  parties  interested.  Certainly  it  does 
not  appear,  that  the  goods  were  perishable  and  sold  from  neces- 
sity. It  is  fair,  however,  to  state,  that  his  Lordship  does  not 
appear  to  have  decided  the  case  upon  any  such  distinction ;  but 
upon  the  broad  principle,  that  as  the  loss  arose  from  the  com- 
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mon  incapacity  both  of  the  ship  and  the  cargo  to  perfonn  the 
voyage  by  reason  of  the  blockade  of  the  port  of  destination, 
equity  suggested,  that  the  loss  should  be  divided  ;  and  he  ac- 
cordingly directed  the  ship  and  cargo  to  be  restored  upon  pay- 
ment of  a  moiety  of  the  freight  for  the  voyage.  The  case, 
therefore,  was  disposed  of  upon  circumstances  not  strictly  applica- 
ble to  the  present ;  for  the  sale  of  the  ship  and  cargo  seems  not 
to  have  been  held  lawful  or  justifiable.  1  must  also  say,  with 
all  deference  to  so  great  a  judge,  that  the  case  does  not  stand 
upon  principles  entirely  satisfactory.  Certainly  it  is  not  con- 
sistent with  the  doctrine  of  the  Supreme  Court,  in  Caze  v.  The 
Baltimore  Insurance  Company,  (7  Cranch  R.  358) ;  and  its 
authority,  as  far  as  applies  to  the  present  case,  is  overcome  by 
hb  subsequent  judgment  in  The  Louisa,  (1  Dodson  R.  317). 

In  regard  to  the  goods  sold  to  pay  the  duties,  it  seems  to  me, 
that  they  fall  under  the  like  predicament.  The  sale  was  a 
natural,  if  not  a  necessary,  consequence,  of  the  common  calamity, 
and  the  unlading  and  other  proceedings  at  the  intermediate 
port,  where  the  salvage  was  decreed  ;  and  therefore  it  was  in  a 
just  sense  proximate  to  the  original  cause  of  the  loss.  The 
owners  were  in  no  default  for  the  sale,  and  were  compelled  to 
submit  to  it,  as  an  involuntary,  and  not  as  a  voluntary  act — ^to 
discbarge  the  superior  claim  of  the  government.  Under  such 
circumstances,  as  they  have  not  cooperated  in  the  sale,  they  are 
not  liable  for  any  freight ;  not  for  a  full  freight,  for  the  goods 
never  were  in  a  condition  to  be  carried  to  St.  Petersburg ;  and 
not  for  a  pro  rata  freight,  for  the  owners  have  not  accepted 
them  at  an  intermediate  port,  or  dispensed  with  their  farther 
carriage.  We  cannot  presume,  that  they  have  derived  any 
advantage  from  the  sale  here ;  and  if  they  have,  it  cannot  found 
a  right  to  a  pro  rata  freight,  but  was  accidental,  and  without 
volition  or  election  on  their  part.  They  were  not  bound  to 
pay  the  duties  out  of  other  funds ;  and,  indeed,  it  does  not 
appear,  that  they  had  any  other  means  on  the  spot  to  pay  them. 
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In  regard  to  the  goods  sold  to  pay  the  salvage,  or  moDejs 
advanced  to  relieve  the  cargo  from  the  salvage,  to  the  extent  of 
the  salvage,  they  are  to  be  treated  exactly,  as  if  they  had  been 
lost  on  the  voyage ;  for  in  the  eye  of  the  law  it  is  a  loss  of  them 
pro  taniOy  to  the  extent  of  the  salvage  ;  and  therefore  no  freight 
whatsoever  is  due  thereon.  This  doctrine  was  clearly  settled 
in  Lufre  v.  Lyde^  (2  Burr.  R.  882),  where  the  owner  had  re* 
ceived  his  whole  cargo,  paying  a  moiety  of  their  value  as  sal- 
vage ;  and  Lord  Mansfield  expressly  held,  that,  to  the  extent  of 
that  moiety,  the  cargo  was  to  be  considered  as  lost ;  so  that 
half  of  the  goods  were  considered  as  lost,  and  half  saved. 
Whateiier  may  have  been  the  doubts,  entertained  upon  other 
points  decided  in  that  case,  upon  this  point  it  has  never  been 
doubted  or  denied,  at  least  to  my  knowledge.  Lord  Mansfield 
there  took  notice  of  a  doctrine,  not  improper  to  be  brought  under 
review  in  the  present  case,  that  the  salvors,  (in  that  case  they 
were  recaptors)  are  not  bound  to  agree  to  a  valuation,  but 
might  insist  upon  having  the  goods  actually  sold,  if  they  bad 
pleased,  and  taken  their  share  of  the  produce  of  the  sale,  and 
thereby  there  would  have  been  a  total  loss  to  that  extent. 
What  he  thus  states  is  ordinarily  true ;  and  probably  is  rarely 
or  never  departed  from  in  the  practice  of  courts  of  Admiralty, 
unless  by  consent  of  the  parties,  where  from  the  circumstances 
of  the  case,  the  court  clearly  see  that  a  proportion,  and  not  a 
specific  sum  ought  to  be  allowed  as  salvage. 

In  regard  to  the  claim  for  half  profits,  it  is  wholly  inadmissi- 
ble upon  general  principles.  The  half  profits,  which  were  to 
be  allowed,  were  the  half  profits  upon  a  sale  at  St.  Petersburg. 
The  goods  never  have  arrived  there  ;  and  non  constat^  even 
independent  of  this  calamity,  that  they  ever  could  have  arrived 
there,  or  when  they  had  arrived  there,  if  ever,  what  would 
hav«  been  the  profits,  if  any.  The  whole  claim,  therefore, 
rests  in  mere  possibilities  and  contingencies,  which  are  incapa- 
ble of  being  appreciated  by  a  court  of  justice.     The  Supreme 
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Court  of  the  United  States  have  on  this  account  rejected  the 
claim  of  profits,  as  an  item  of  damages,  even  for  a  manifest  tort 
committed  on  property,  going  on  a  foreign  voyage,  and  inter- 
cepted by  the  wrongful  act  of  the  captors/ 

A  suggestion  has  also  been  made  at  the  argument,  that  if  the 
petitioners  have  any  claim  to  freight,  the  claim  cannot  be  en- 
forced by  this  Court,  because  the  lien  for  the  freight  has  been 
displaced  by  the  superior  right  of  the  salvors,  and  by  the 
property  having  been  transferred,  by  the  possession  of  the  mar- 
shal, to  the  custody  of  the  Court ;  and  besides,  as  to  Brough- 
too's  share,  it  has  been  transferred  by  the  abandonment  to  the 
underwriters  on  freight.  This  last  consideration  is  disposed  of 
by  the  fact,  that  at  the  time,  when  the  petition  was  entered, 
the  underwriters  on  the  freight  had  not  accepted  the  abandon- 
ment. It  was,  therefore,  rightfully  filed  to  avail  for  the  benefit 
of  whom  it  might  ultimately  concern,  like  the  claim  of  a  trustee 
for  bis  cestui  que  trust,  or  an  assignor  of  a  bond  for  the  benefit 
of  bis  assignee.  The  other  grounds  are  equally  untenable. 
The  lien  for  freight,  if  any  is  due,  is  not  displaced  by  the  supe- 
rior lien  for  salvage  ;  but,  subordinate  to  that,  it  has  full  validity 
and  operation.  The  possessron  of  the  property  by  the  Court 
through  its  officers,  is  a  possession  protective  of  the  interests  of 
all  concerned,  and  not  displacing  the  rights  or  lien  of  any  party. 
Nothing  in  point  of  jurisdiction  is  better  founded,  or  in  point  of 
practice  more  extensively  acted  upon,  than  the  rights  of  courts 
of  admiralty  to  recognise  and  enforce  all  claims  to  freight,  and, 
indeed,  all  other  liens  attached  to  property  in  their  custody. 
In  such  cases  the  Court  considers  itself  as  bound,  as  matter  of 
duty,  to  act  in  rem  for  the  benefit  of  all  concerned.' 

The  case,  then,  in  the  view,  which  I.  take  of  the  matter,  is 
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The  Amiable  Nancy,  (3  Wheat.  R.  546,  560.) 
*  See  T^  Racehorse,  (3  Rob.  R.  101);  The  Martha,  (3  Rob.  R.  106); 
The  Angerona,  (1  Dodson  R.  382.) 
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reduced  to  the  simple  consideration,  whether  any  freight  is  due 
upon  the  portion  of  the  goods  delivered  to  the  underwriters^  and 
on  that,  which  is  still  retained  in  the  custody  of  the  Court,  or 
on  either.  And  let  us  first  consider,  whether  full  freight  is  due. 
The  general  principle  of  the  maritime  law  certainly  is,  that  the 
contract  for  the  conveyance  of  merchandise  on  a  voyage  is  in 
its  nature  an  entire  contract,  and  unless  it  be  completely  per- 
formed by  the  delivery  of  the  goods  at  the  place  of  destination, 
no  freight  whatsoever  is  due ;  for  a  partial  conveyance  is  not 
within  the  terms  or  the  intent  of  the  contract ;  and  unless  it  be 
completely  performed  by  the  delivery  of  the  goods  at  the  place 
of  destination,  no  freight  whatsoever  is  due,  and  the  merchant 
may  well  say  ;  Non  in  hac  fcedera  venu  For  this  proposition 
DO  authorities  need  in  the  present  state  of  the  law  be  cited ;  for 
it  is  established,  as  well  upon  principle^  as  authority.  In  Lord 
Tenterden's  Treatise  on  Shipping  (Abbott  on  Shipp.  P.  3, 
ch.  7,  s.  1,  p.  273,  Araer.  edit.  1829)  ;  and  in  Mr.  Chancellor 
Kent's  Commentaries,  (3  Kent  Comm.  Lect.  47,  pp.  227, 
228,  3d  edit.),  it  is  laid  down  in  broad  terms  ;  and  in  Caze  v. 
The  Baltimore  Insurance  Company,  (7  C  ranch  R.  358,  362), 
the  Supreme  Court  fully  recognised  it,  saying ;  "  Freight  in 
general  is  not  due,  unless  the  voyage  be  performed."  Such, 
then,  being  the  general  rule,  and  the  voyage  not  having  in  the 
present  case  been  performed  by  the  transportation  of  the  goods 
to  St.  Petersburg,  it  is  certainly  incumbent  upon  those,  who 
assert  the  claim,  to  shew,  that  it  falls  within  the  spirit  or  sense 
of  some  exception.  There  are  certainly  exceptions  to  the  gen- 
eral rule  ;  but  they  all  stand  upon  special  and  peculiar  grounds. 
There  are  cas6s,  where  full  freight  is  due,  notwithstanding  the 
goods  have  not  arrived  at  the  port  of  destination ;  and  there 
are  cases,  where  a  pro  rata  freight  is  due,  notwithstanding  the 
like  non-arrival.  The  latter  will  presently  come  under  consid- 
eration. The  former  is  properly  before  us  in  the  view  of  the 
case,  which  1  propose  now  to  discuss. 
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And  I  think  the  whole  of  the  cases,  in  which  the  full  freight 
IS  upon  the  ordinary  principles  of  commercial  law  due,  notwith- 
standing the  non-arrival  of  the  goods  at  the  port  of  destination, 
may  be  reduced  to  the  single  statement,  that  the  non-arrival 
has  been  occasioned  by  no  default  or  inability  of  the  carrier 
ship,  but  has  been  occasioned  by  the  default  or  waiver  of  the 
merchant-shipper.  In  the  former  case,  the  merchant-shipper 
cannot  avail  himself  of  his  own  default  to  escape  from  the  pay- 
ment of  freight ;  in  the  latter  case  he  dispenses  with  the  entire 
fulfilment  of  the  original  contract  for  his  own  interest  and  pur- 
poses. Thus,  for  example,  if  the  goods  be  seized  or  detained 
at  an  intermediate  port  for  the  illegal  conduct,  or  wrongful  act, 
of  the  shipper,  or  if,  at  such  intermediate  port,  he  voluntarily 
insists  upon  receiving,  and  does  receive  bis  goods,  the  carrier 
ship  being  ready  and  able  to  carry  them  to  their  destination, 
there  can  be  no  doubt,  that  full  freight  is  due  for  the  whole 
voyage. 

I  have  said,  that  this  is  the  result  of  the  exceptions  so  far  as 
they  stand  upon  the  ordinary  principles  of  commercial  law;  and 
no  case  has  been  cited,  where  any  of  our  courts  of  common 
law  or  equity  have  held  any  different  doctrine.  In  the  inter- 
pretation of  commercial  contracts,  the  decisions  of  these  courts 
are  entitled  to  the  fullest  consideration  and  weight ;  for,  in  gen- 
eral, they  guide,  although  they  do  not  always  control.  Courts  of 
Admiralty  in  the  exercise  of  their  own  judgment  in  the  interpre- 
tation of  such  contracts.^  I  am  aware,  that  in  cases  of  prize 
and  cases  of  capture  and  recapture.  Courts  of  Admiralty  have 
adopted  some  doctrines  not  seemingly  in  exact  accordance  with 
the  doctrine  above  stated.  But  it  is  not  safe  or  correct  in  many 
•cases  to  reason  from  the  peculiar  doctrines  arising  out  of  the  ad- 
ministration of  international  law  and  policy  in  courts  of  prize,  to 


>  See  The  Louisa,  (1  Dodson  R.  317,  319) ;  The  Isabella  Jacohina,  (4 
Rob.  R.  77.) 
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the  ordinary  exigencies  of  comnierce)  or  the  ordinary  interpreta- 
tion of  common  civil  contracts.  Courts  of  prize  exercise  a 
very  peculiar  and  extensive  jurisdiction  stii  generis^  upon  very- 
enlarged  views,  and  a  sort  of  international  discretion,  which 
do  not  belong  to  the  common  functions  of  other  courts,  or 
even  of  Courts  of  Admiralty  in  the  exercise  of  their  jurisdiction, 
as  instance  courts. 

With  these  principles  in  view,  let  us  consider  the  cases  cited 
at  the  bar  on  the  subject  of  full  freight.  The  first  is  the  case 
of  The  Racehorse y  (3  Rob.  R.  101),  where  a  British  ship  was 
freighted  from  Liverpool  in  ballast  to  St.  Martin's  and  Lisbon,  to 
bring  a  cargo  of  fruit  to  Ireland  ;  and  was  taken  on  her  return 
voyage  by  a  French  privateer  oflf  Falmouth,  and  afterwards  re- 
captured and  brought  in  to  Falmouth.  Upon  the  capture  the 
master^ was  taken  out;  and,  owing  to  that  fact,  no  claim  was 
given  mto  the  Court  of  Admiralty  for  the  cargo  until  the  17th 
of  July,  the  ship  having  been  restored  by  consent  on  the  2d  of 
July ;  and  restitution  of  the  cargo  was  not  decreed  until  the 
16th  of  November.  A  claim  was  made  for  the  full  freight  of 
the  voyage,  although  the  vessel  refused  to  wait  until  the  restitu- 
tion of  the  cargo,  the  owner  of  the  ship  being  dead,  and  bis  ad- 
ministrator declining  to  interfere.  Lord  Stowell  (then  Sir  Wil- 
liam Scott)  allowed  the  full  freight,  upon  the  ground,  that  the 
ship  was  not  bound  to  wait.  On  that  occasion  be  said ; ''  Some- 
thing is  to  be  conceded  by  way  of  accommodation ;  a  reasonable 
time  is  to  be  allowed ;  and,  if  it  is  not  allowed,  a  proportion  of 
the  freight  is  to  be  deducted.  But  I  cannot  say,  that  a  ship 
shall  wait  all  this  time  for  the  mere  chance  of  taking  on  the  car- 
go, if  eventually  it  shall  be  restored.  It  is  said,  that  the  con- 
tract was  totally  dissolved ;  but  by  whose  means  happened  it, 
that  it  was  so  dissolved  ?  It  was  in  no  degree  owing  to  the 
owner  of  the  ship  ;  but  that  the  owner  of  the  cargo  was  not 
ready  to  proceed.  Though  he  acted  as  discharged  from  his 
contract,  he  is  substantially  entitled  to  the  benefit  of  it.     Upon 
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these  grounds,  I  am  of  opinion,  that  the  ship  is  entitled  to  the 
\irhole  freight."  But  he  deducted  therefrom  the  contributory 
share  of  the  freight  for  the  salvage  on  the  recapture. 

Now,  with  all  possible  respect  for  this  eminent  Judge,  I  can- 
not accede  to  the  doctrine  here  promulgated,  under  any  of  its 
aspects,  at  least  as  applicable  to  ordinary  cases  of  civil  salvage. 
And  I  must  also  say,  that  the  reasoning  itself  is  not  quite  con- 
sistent throughout.     In  the  first  place,  it  is  an  inadmissible  as- 
sumption, that  the  capture  dissolved  the  contract  of  afifreight- 
ment.     At  most,  it  only  suspended  it ;  and  it  reattached  upon 
the  recapture.     Recapture  confers  a  title  to  salvage  only,  and 
restores,  and  does  not  extinguish,  the  rights  of  neutrals,  and, 
afortioriy  not  the  rights  of  fellow-subjects  upon  the  admitted 
principles  of  the  British  laws.     But  if  the  contract  were  dissolv- 
ed by  the  common  calamity  of  capture  and  recapUire,  the 
voyage  being  unperformed,  how  does  that  give  any  rights  to  the 
ship-owner,  beyond  those  of  the  owner  of  the  cargo  ?    The  dis- 
solutipn  takes  place,  without  any  default  on  either  side,  by  mere 
operation  of  law ;  and  then  the  parties,  as  it  seems  to  me,  are 
entitled  to  stand  in  pari  jure  upon  their  contract.     If  the  whole 
voyage  is  not  performed,  the  freight  is  not  due.     Lord  Stowell 
himself  admits,  that  the  ship  was  bound  to  wait  a  reasonable 
time,  after  she  was  restored,  or,  otherwise,  a  pro  rata  freight 
only  would  be  due.     But,  if  the  contract  was  positively  dissolv- 
ed, and  the  cargo  was  not  ready  to  proceed,  what  ground  is 
there  to  say,  that  the  ship-owner,  being  discharged  from  his 
contract,  is  bound  to  wait  an  hour  ?  His  rights,  if  any,  are  com- 
plete at  the  time  of  the  dissolution  of  the  contract.     Surely  he 
is  not  bound  to  wait  to  fulfil  a  duty,  firom  which  he  is  discharg- 
ed.    And,  indeed,  it  does  not  strike  me,  that  there  is  the  least 
difiference,  upon  the  principle  stated  by  his  Lordship,  whether 
the  cargo  was  ready  to  proceed  or  not.     If  the  ship  was  ready, 
and  the  contract  was  dissolved,  upon  what  grounds  can  the 
master  be  required  to  do  an  act,  from  which,  as  a  matter  of  con- 
tract, he  is  released  ? 
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In  the  case  of  The  Martha^  (3  Robinson  R.  106,  note),  the 
same  learned  judge  granted  full  freight  under  the  following  cir- 
cumstances. An  American  ship,  bound  from  America  to  Am- 
sterdam, was  captured  in  the  Channel  by  a  British  cruiser,  and 
brought  in  on  the  20th  of  December,  1800;  and  the  ship  was 
restored  on  the  10th  of  January,  1801.  On  the  15th  of  Janu- 
ary, a  commission  of  unlivery  passed ;  and  on  the  16th,  one 
fourth  of  the  goods  composing  the  cargo  was  restored.  It  being 
necessary,  in  order  to  get  at  these  goods,  to  unliver  the  rest  of 
the  cargo,  the  whole  was  accordingly  unlivered.  The  claim- 
ant of  the  goods  insisted  on  the  ship's  taking  them  on  board 
again,  offering  to  be  at  the  expense  of  the  reshipment,  and  to 
have  them  carried  on  to  their  destination  upon  the  original 
freight.  This  was  refused  by  the  master;  and  the  question 
was,  whether  be  was  entitled  to  full  freight  on  these  goods  or 
not.  Lord  Stowell  gave  the  full  freight  upon  the  mere  dry 
authority  of  a  decision  of  Sir  James  Marriott,  which  be  thought 
himself  bound  to  follow.  For  myself,  I  feel  bound  to  say,  that 
I  should  have  been  better  pleased,  if  the  learned  judge  had  ap- 
plied his  great  mind  to  examine  the  case  upon  principle,  and 
instructed  us  as  to  the  grounds,  upon  which  such  a  doctrine  is 
maintainable.  I  am  unable  to  perceive  any,  either  of  law,  or  of 
reason,  or  even  of  common  justice. 

Then  came  the  case  of  The  Hoffnung,  (6  Rob.  R.  231 ),  before 
the  same  learned  judge.  It  was  the  case  of  a  capture  of  a  neu- 
tral ship  and  cargo  in  August,  1805,  made  by  a  British  cruiser. 
On  the  1st  of  September,  a  decree  of  restitution  of  the  ship  was 
passed,  and  a  commission  of  unlivery  of  the  cargo  was  on  the 
same  day  taken  out  by  the  captors,  and  the  unlivery  was  com- 
pleted on  the  26th  of  September.  Notice  was  given  to  the 
master  before  the  unlivery  of  the  whole  of  the  cargo,  that  he 
would  be  required  to  carry  it  on  the  voyage.  The  claim  for 
the  cargo  was  given  in  on  the  24th  September,  and  on  the  28th 
of  the  same  month  the  cargo  was  restored.     The  master  was 
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then  required  to  take  it  on  board  again  ;  but  be  refused,  and 
made  a  claim  for  full  freight.  Lord  Stowell,  upon  the  footing 
of  the  case  of  The  Martha^  already  cited,  held  the  ship  entitled 
to  full  freight,  and  said ;  ''  The  contract  between  them  (the 
parties)  ceased  by  the  act  of  unlading.  At  the  moment  of  sep- 
aration the  vessel  acquires  a  right  to  proceed  ;  and  it  is  by  ac- 
cident only,  that  she  continues  here.  That  accident  cannot,  I 
think,  have  the  effect  of  reviving  the  contract,  which  had  been 
before  dissolved."  To  this  case,  as  to  the  former,  the  same 
substantial  objection  applies.  The  capture  of  a  neutral  ship 
has  never  been  admitted  by  the  courts  of  the  United  States  to 
operate  a  dissolution  of  the  contract  of  affreightment.  At  most 
it  only  suspends  it ;  and  when  restitution  takes  place,  the  par- 
ties are  also  restored  to  their  antecedent  rights.  The  t^t^  major 
having  ceased,  the  jus  posiliminii  operates  upon  the  case.  In 
my  bumble  judgment,  it  would  be  a  most  mischievous  doctrine 
to  the  great  interests  of  commerce  and  navigation,  that  a  mere 
unlivery  of  cargo  by  superior  force,  or  by  the  order  of  a 
court  of  prize,  should  operate  to  dissolve  a  contract  made 
between  mere  neutrals.  How  is  it  in  relation  to  other  cases, 
arising  in  the  common  course  of  navigation?  Suppose  a 
ship  meets  with  a  calamity  in  the  course  of  a  voyage,  and  is 
compelled  to  put  into  a  port  to  repair,  and  there  the  cargo  is 
required  to  be  unlivered,  in  order  to  make  the  repairs,  or  to  in- 
sure its  safety,  or  ascertain  and  repair  the  damage  done  to  it ; 
would  such  an  unlivery  dissolve  the  contract  for  the  voyage  ? 
Certainly  not.  An3  if  the  contract  is  dissolved,  by  operation 
of  law,  how  happens  it,  that  the  ship-owner  can  entitle  himself 
to  assert  a  right  to  freight,  when  he  has  not  performed  the 
voyage  ;  and  the  owner  of  the  cargo,  who  has  been  in  no 
default,  and  is  prevented  by  the  peril  or  the  loss,  or  by  an  un- 
lawful capture,  from  receiving  it,  is  to  be  treated,  as  if  he  had 
violated  bis  contract  ?  If  dissolved,  it  seems  to  me,  that  the 
contract  roust  be  treated,  as  dissolved  by  an  overwlielming  ca- 
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lamity,  which  absolves  both  parties  from  all  obligations  under  it. 
Neither  party  has  contracted  with  reference  to  such  a  state  of 
circumstances;  and  the  law  would  seem  to  be  manifestly  unjust/ 
if,  in  such  a  case,  it  threw  the  whole  burthen  on  one  side. 

The  case  of  The  Angerona,  (1  Dodson  R.  382),  on  the  in- 
stance side  of  the  Court,  requires  but  a  single  remark.  The 
full  freight  was  there  given,  avowedly  upon  the  ground,  that 
the  owner  of  the  cargo  was  in  default,  and  that  the  sale  of  a 
part  of  the  cargo  at  an  intermediate  port,  for  which  freight  was 
demanded,  was  occasioned  by  that  default.  Whether  the  facts 
of  the  case,  which  are  very  imperfectly  stated,  justi6ed  that 
conclusion  or  not,  it  is  not  for  this  Court  to  say.  But  the  deci- 
sion proceeds  upon  a  very  clear  principle  of  law,  that  the  whole 
freight  is  due,  if  the  whole  would  have  been  earned  but  fm*  the 
default  of  the  owner  of  the  cargo. 

In  the  case  of  The  Isabella  JacobinOy  (4  Robin.  R.  77),  an 
application  was  made,  on  the  part  of  a  Swedish  ship,  for  freight 
under  a  charter-party  to  go  from  Plymouth  to  Radstow,  there 
to  take  in  a  cargo  of  pilchards  for  Venice.  The  ship  bad  sailed 
to  Radstow,  and  taken  in  her  cargo  there,  and  had  proceeded  a 
few  days  on  her  voyage,  when  she  met  with  bad  weather,  and 
returned  to  Falmouth.  A  few  days  afterwards  an  embargo  was 
laid  on  Swedish  vessels ;  the  cargo  was  unloaded,  and  restored  to 
the  owners,  who  were  British  merchants.  Lord  Stowell  held, 
that  no  freight  whatever  was  due,  upon  the  ground,  that  the 
ship  had  performed  but  a  small  part  of  her  voyage,  and  the 
Swedish  embargo  having  taken  place,  it  rendered  the  fulfilment 
of  the  contract  impossible.  The  cargo  could  not  wait  till  the 
embargo  might  be  taken  off,  and,  being  British  property,  it  was 
restored.  Now,  this  case  seems  to  proceed  upon  true  princi- 
ples. As  an  unlivery  of  the  cargo  had  taken  place  under  the 
authority  of  the  British  government,  it  seems  not  distinguishable 
from  the  cases  already  cited,  except  that  the  ship  was  not  ready 
to  go  on,  but  the  cargo  was.     If  the  contract  was  dissolved  by 
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the  embargo  and  unlivery,  which  was  of  a  hostile  nature,  there 
might  have  been  room  for  the  suggestion,  that  the  rights  of  the 
ship-owner  ought  not  to  be  affected  thereby.  In  truth,  how- 
ever, if  so  dissolved,  without  any  default  on  either  side,  the 
true  doctrine  applicable  to  such  a  case  would  seem  to  be,  that 
neither  party  could  claim  any  thing  under  the  contract  of 
affreightment. 

The  case  of  The  LouisOy  (1  Dodson  R.  317),  approaches 
somewhat  nearer  to  the  present.  There,  the  ship  and  cargo, 
bound  on  a  voyage  from  Quebec  to  the  Island  of  Madeira,  was 
captured  in  December,  1813,  by  an  American  privateer,  and 
recaptured  on  the  11th  of  January,  1813,  by  a  British  ship  of 
war.  At  the  time  of  the  recapture,  the  ship  was  in  a  distressed 
state,  having  had  some  of  her  masts  carried  away  in  a  gale. 
A  prize-master  was  put  on  board  with  orders  to  proceed  to  the 
first  port  in  England  ;  but  the  ship  having  twenty-four  feet  of 
water  in  the  hold,  and  the  crew  being  exhausted,  it  was  found 
impossible  to  proceed  to  England ;  and  the  ship  put  into  Co- 
runna,  where  the  cargo  was  disposed  of  under  the  authority  of 
the  British  consul.  On  a  suit  for  civil  salvage  in  addition  to 
military  salvage  for  the  recapture,  the  Court  sustained  the  claim 
for  both ;  and  a  claim  was  made  for  freight.  Lord  Stowell 
refused  the  claim,  saying ;  ^*  With  respect  to  freight  I  am  of 
opinion,  as  well  upon  the  equity  of  the  case  as  upon  the  au- 
thority, which  has  been  cited,  {Hunter  v.  Prinsepf  10  East  R. 
378),  that  none  is  due,  the  voyage  having  been  totally  defeated 
by  the  sale  of  the  goods  at  Corunna."  That  is  precisely  in 
coincidence  with  the  doctrine,  which  I  have  already  had  occa- 
sion to  assert  in  the  present  opinion.* 

The  cases  in  the  Admiralty,  therefore,  do  not,  in  my  judg- 
ment, in  any  manner  shake  the  proper  doctrine,  which  is  dedu- 

J — - 

*  See,  also,  The  Wahelmina  Leonora^  (3  Rob.  R.  234.) 
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cibie  from  the  common  law  authorities  upon   the   subject  of 
freight  in  ordinary  commercial  adventures. 

Then,  do  the  circumstances  of  the  present  case  furnish  any 
distinct  ground  for  the  claim  of  a  full  freight  ?  It  has  been 
suggested,  that  the  owners  of  the  cargo  have  been  guilty  of 
some  default  in  not  obtaining  a  delivery  of  the  cargo  at  an  ear- 
lier period,  when  the  ship  was  restored  and  repaired,  and  ready 
to  receive  it.  It  has  been  said  in  reply,  that  there  was  no  de- 
fault on  any  side  ;  but  if  there  was  any,  it  certainly  was  a  prior 
default  of  the  master  and  crew  of  the  ship  in  deserting  her, 
when  she  struck  on  the  South  Shoal,  and  leaving  her  to  float 
off  as  a  derelict ;  and  that  all  the  subsequent  detention  and  loss 
have  arisen  from  that  cause.  My  opinion  is,  that  there  has 
been  no  default  on  either  side.  The  striking  on  the  shoal  was 
a  peril  of  the  sea,  and  the  desertion  of  the  ship  was  an  act  jus- 
tified by  the  necessities  of  the  case.  I  agree,  that  the  subse- 
quent occupation  of  the  ship  by  the  salvors  was  a  common  and 
most  valuable  service  consequent  upon  the  abandonment  of  her ; 
and  that  all  the  detention  has  arisen  from  that  source.  Still  it 
is  but  an  incident  to  a  common  calamity.  It  is  said,  that  the 
ship  being  ready  on  the  30th  of  July  to  receive  the  cargo,  and 
due  notice  being  given  thereof,  she  was  entitled  to  her  full 
freight,  because  the  cargo  was  not  then  ready  to  go  on  the 
voyage.  That  it  was  not  ready,  is  admitted.  But  was  this 
owing  to  any  default  of  the  owners,  or  was  it  a  natural,  if  not  a 
necessary,  consequence  of  the  common  calamity  ?  My  opinion 
is,  that  it  was  the  latter.  What  were  the  circumstances  of  the 
case  at  that  time  ?  The  owners  of  the  cargo  were  not  upon 
the  spot ;  but  resided  in  a  distant  country.  The  Messrs.  Hol- 
ford  and  Company  bad  no  agent  here,  authorized  to  act  for 
them,  and  to  stipulate  for  their  part  of  the  goods  on  bail,  if  a 
delivery  could  have  been  obtained  of  them  from  the  Court. 
In  cases  of  salvage  I  do  not  know,  that  the  owners  of  either 
ship  or  cargo  have,  as  a  matter  of  right,  any  claim  to  have 
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either  of  them  delivered  on  bail  at  an  appraisement.  If  either 
of  them  be  perishable,  or  may  sustain  injury  from  the  delay  of 
the  salvage  proceedings,  a  sale  may  be,  and  usually  is,  au- 
thorized by  the  Court.  But,  unless  the  salvors  assent  to  a  de- 
livery on  bail,  it  is  not  the  usual  practice  of  the  Court  to  direct 
a  delivery  on  appraisement.  The  salvors  have  quite  as  strong 
a  right  to  insist  upon  having  their  claims  fixed  by  a  sale.  And 
where  the  Court  clearly  sees  from  the  nature  of  the  case,  that 
the  salvage  ought  to  be,  not  a  gross  sum,  but  a  proportion,  I 
think  it  would  be  difficult  tq  find  any  duty  of  the  Court  to  de- 
liver on  an  appraisement.  At  least  such  a  case  would  present 
a  ground  for  the  exercise  of  sound  discretion  on  the  part  of  the 
Court  in  refusing  it. 

But  here  the  owners  were  not  only  not  upon  the  spot,  but 
one-third  of  the  cargo  was  abandoned  by  the  agent  of  Messrs. 
Cramer  to  the  underwriters  on  that  part  of  the  cargo  on  the 
10th  of  July,  long  before  the  ship  w&s  repaired.  The  agents, 
therefore,  could  take  no  steps  for  the  delivery  on  bail.  The 
underwriters,  if  any  persons,  were  bound  to  make  the  applica- 
tion. They  did  make  it  on  the  2d  of  November,  and  with  the 
consent  of  the  salvors  obtained  a  delivery  on  bail  of  the  re- 
maining sugars  abandoned  to  them.  But  it  was  certainly  then 
too  late  to  carry  them  on  to  St.  Petersburg  that  season.  It  is 
said,  that  they  could  by  an  application  at  an  earlier  period  have 
obtained  a  delivery  in  time  to  have  been  sent  on  that  season. 
I  do  not  know,  that  there  is  any  proof  of  that ;  and  if  there 
were,  it  would  still  remain  to  inquire,  whether  there  was  any 
duty  on  their  part  to  submit  to  an  appraisement  and  delivery  on 
stipulation.  My  opinion  is,  that  there  was  no  such  duty.  It 
was  an  afiair  of  discretion  to  be  exercised  by  them  or  not  at 
their  own  pleasure.  They  were  in  no  default ;  for  the  property 
being  brought  into  a  Court  of  Admiralty  by  a  claim  of  salvage, 
they  had  a  right  to  wait  the  regular  course  of  proceedings  on 
such  a  claim,  without  being  treated  as  wrong  doers  or  defaulters. 
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If  ihe  roaster  and  owner  of  the  skip  were  so  solicitous  to  pro- 
ceed at  once  on  the  voyage,  why  did  they  not  offer  to  procure 
such  delivery  on  bail,  and  become  themselves  the  stipulators 
for  the  underwriters  ? 

But  what  is  most  material  in  this  posture  of  the  case  is,  that 
in  the  intermediate  time,  between  the  30th  of  July,  when  the 
notice  was  given,  and  the  2d  o(  November,  when  the  delivery 
was  obtained,  the  owners  of  the  ship  had,  in  fact,  sold  her ;  one 
half  on  the  7th  September,  and  the  other  half  on  the  26th  of 
September.  Now,  this  sale,  in  my  judgment,  was  a  complete 
discontinuance  of  the  offer,  admitting  it  to  be  a  continuing  offer 
up  to  that  time,  to  receive  the  cargo  on  board,  and  carry  it  to 
St.  Petersburg.  They  had  then  parted  with  their  power  and 
control  over  the  ship ;  and  they  had  no  right  to  substitute  any 
other  ship  or  vehicle  of  conveyance  in  her  stead.  It  was  not  a 
change  of  ship  required  or  justified  by  necessity ;  but  it  was  a 
sale  from  choice.  So  that  it  seems  to  me,  that  the  sale  of  the 
ship  was  a  withdrawal  of  the  offer  to  carry  the  cargo  to  St. 
Petersburg,  on  the  part  of  the  owners  of  the  ship ;  and  the 
obtaining  of  the  one-third  from  the  custody  of  the  Court,  on 
stipulation,  without  any  notice  or  request  to  carry  on  that  part 
of  the  cargo  to  St.  Petersburg,  was  a  voluntary  acceptance 
thereof  by  the  underwriters  at  Boston,  and  a  dispensation  of  the 
ship-owners  from  the  duty  of  carrying  them  farther. 

In  respect  to  the  other  part  of  the  cargo  belonging  to  Messrs. 
Holford  and  Company,  there  was,  as  has  been  stated,  no  agent 
here,  who  was  authorized  to  require  a  delivery  of  them  from 
the  Court ;  and  certainly  there  was  no  duty  on  any  party  to 
require  it ;  or  if  there  was  any  such  duty,  it  was  a  duty  falling 
on  the  master  of  the  ship.  These  goods  still  remain  in  the 
custody  of  the  Court.  They  have  never  been  delivered  to  any 
party,  and  the  Court  has  refused  to  deliver  them.  But  Messrs. 
Bates  and  Company,  as  agents  of  Messrs.  Holford  and  Com- 
pany, in  February,  1839,  gave  notice  to  the  ship-owners,  that 
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they  wished  tbein  carried  on  to  St.  Petersburg;  and  the  latter 
then  declined  to  do  so.  From  this  period,  therefore,  there  was 
a  relinquishment  of  all  attempts  on  either  side  to  enforce  a  strict 
performance  of  the  original  contract. 

My  opinion,  upon  these  circumstances,  is,  that  no  claim  is 
made  out  in  law,  or  in  equity,  or  in  general  justice,  for  a  full 
freight.  I  think,  that  no  party  has  been  in  default ;  and  each 
has  stood  upon  his  rights,  and  has  awaited,  and  had  a  right  to 
await,  the  regular  determination  of  the  Admiralty  proceedings. 
If  the.  ship-owners  would  have  earned  their  entire  freight,  they 
were  bound  to  perform  their  whole  contract.  The  progress  of 
the  voyage  was  interrupted  by  a  common  calamity ;  and  hitherto 
there  has  been  no  opportunity  for  the  ship  and  cargo  to  resume 
the  voyage,  as  the  Admiralty  proceedings  have  not  yet  termi- 
nated. Adhuc  sub  judice  lis  est.  If  the  ship-owners  would 
have  entitled  themselves  to  an  entire  freight  on  the  property 
saved  from  the  salvage,  and  capable  of  being  carried  on,  they 
should  have  waited,  until  the  whole  adventure  could  be  re- 
sumed ;  and  then  have  required  the  owners  of  the  cargo  to 
allow  them  to  carry  it  forward,  when  it  was  released  from  the 
Admiralty  proceedings.  They  have  elected  a  different  course ; 
and  they  are,  in  my  judgment,  bound  by  their  election.  They 
ask  the  Court  to  give  them  full  freight,  although  it  has  not  been 
earned  by  a  completion  of  the  voyage,  and  although  the  other 
side  has  been  guilty  of  no  default,  and  has  not  freed  them  from 
the  obligation.  They  sold  their  ship  within  a  short  period  after 
she  was  repaired  for  the  voyage ;  and  yet  they  ask  a  compensa- 
tion, as  if  they  had  borne  all  the  expenses,  and  burthens  and 
perils  of  the  subsequent  part  of  the  voyage.  I  repeat  it,  I  can 
find  no  law,  or  equity,  or  justice,  in  such  a  claim,  and  therefore 
I  do  not  hesitate  to  reject  it. 

The  next  question  is,  whether  there  is  any  just  claim  to  a 
pro  rata  freight.  I  think  there  is.  Taking  all  the  circumstan- 
ces together,  I  think  the  farther  prosecution  of  the  voyage  has 
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been  abandoned  or  waived  by  both  parties.  The  ship-owners 
have  sold  their  ship,  and  can  no  longer  complete  it.  The  un- 
derwriters on  the  one-third  of  the  cargo  have  not  asked  to  have 
the  voyage  prosecuted.  The  owners  of  the  other  two-thirds 
have  asked  it ;  but  under  circumstances,  in  which  it  became 
impossible  for  them  to  ship  it.  The  parties  have,  therefore, 
withdrawn  from  the  contest,  without  having  been  able  to  prose- 
cute the  voyage,  or  effectually  to  seek  its  prosecution  beyond 
the  port  of  Boston.  The  just  operation  of  law  upon  this  state 
of  things,  in  my  judgment,  is  that,  which  I  have  indicated. 
The  owners  of  the  cargo  are  content  to  take  their  goods  here, 
and  the  ship-owners  to  leave  them  here.  It  is,  if  1  may  so  say, 
a  reluctant  acquiescence,  forced  upon  them  by  an  overruling 
necessity.  I  shall,  therefore,  decree  a  pro  rata  freight,  leaving 
the  amount  to  be  ascertained  by  the  auditor  to  be  appointed  by 
the  Court,  according  to  the  agreement  of  the  parties. 

There  is  another  point  suggested  at  the  argument,  and  that 
is,  whether  the  freight  pro  rata  ought  to  contribute  either  to  the 
general  average,  or  to  the  salvage,  or  to  both.  My  opinion  is, 
that  it  ought  to  contribute  to  both.  To  the  general  average, 
because  it  is  one  of  the  interests  saved  by  the  jettison  ;  to  the 
salvage,  because  it  is  an  expense  incurred,  like  the  general 
average,  for  the  benefit  of  all  concerned.' 


After  the  delivery  of  the  foregoing  opinion  another  question 
was  presented  to  the  Court.  One  of  the  salvor  vessels  was  the 
brig  Olive  Chamberlain,  of  which  Samuel  C.  Hunt  was  owner, 
and  Zacheus  Holmes  was  master.  Salvage  was  awarded  to 
the  master  and  owner  of  the  brig  by  the  decree ;  and  now  a 
claim  was  interposed  by  John  Dyer  for  a  moiety  of  the  salvage 
decreed  to  Hunt,  upon  the  ground,  that  he  was  joint-owner  of 

'  See  Mr  Phillips's  edition  of  Stevens  and  Renecke  on  Average,  page 
220,  and  note  (a),  and  (i);  The  Dorothy  Foster,  6  Rob.  R.  88;  The 
Progress,  Edw.  R.  210 ;  Th€  Racehorsef  3  Rob.  R.  101. 
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the  brig  with  Hunt  for  the  voyage,  under  a  charter-party  exe- 
cuted by  Hunt  on  the  one  part,  and  Hunt  and  Dyer  on  the 
other  part.  He  also  claimed  salvage  as  joint-owner  of  the  cargo 
for  the  voyage  with  Hunt. 

The  charter-party  was  in  substance  as  follows : 

'^  This  charter-party,  made  and  concluded  upon  in  the  city 
of  Boston,  the  twenty-fifth  day  of  April,  in  the  year  one  thou- 
sand eight  hundred  and  thirty-eight,  between  Samuel  C.  Hunt, 
owner  of  the  brig  Olive  Chamberlain,  of  Boston,  of  the  burthen 
of  two  hundred  and  six  tons,  or  thereabouts,  register  measure- 
ment, now  lying  in  the  harbor  of  Boston,  of  the  first  part,  and 
John  Dyer  and  Samuel  C.  Hunt  of  the  second  part,  Witnesseth, 
that  the  said  party  of  the  first  part,  for  and  in  consideration  of 
the  covenants  and  agreements  hereinafter  mentioned,  to  be 
kept  and  performed  by  the  said  party  of  the  second  part,  doth 
covenant  and  agree  on  the  freighting  and  chartering  of  the  said 
vessel  unto  the  said  party  of  the  second  part,  for  a  voyage  from 
Boston  to  the  Havana,  in  the  island  of  Cuba,  and  back  to 
Boston,  on  the  terms  as  following,  that  is  to  say: 

'*  First. — ^The  said  party  of  the  first  part  doth  engage,  that 
the  said  vessel  in  and  during  the  said  voyage  shall  be  kept 
tight,  stanch,  well  fitted,  tackled,  and  provided  with  every  re- 
quisite, and  with  men  and  provisions  necessary  for  such  voyage. 

"  Second. — The  said  party  of  the  first  part  doth  further 
engage,  that  the  whole  of  said  vessel,  (with  the  exception  of  the 
cabin,  and  the  necessary  room  for  the  accommodation  of  the 
crew,  and  the  stowage  of  the  sails,  cables  and  provisions),  shall 
be  at  the  sole  use  and  disposal  of  the  said  party  of  the  second 
part  during  the  voyage  aforesaid ;  and  that  no  goods  or  mer- 
chandise whatever  shall  be  laden  on  board,  otherwise  than  from 
the  said  party  of  the  secon<J  part,  or  their  agent,  without  their 
consent,  on  pain  of  forfeiture  of  the  amount  of  freight  agreed 
upon  for  the  same. 

''Third. — ^The  said  party  of  the  first  part  doth  further  en- 
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gage  to  take  and  receive  od  board  the  said  vessel,  during  the 
aforesaid  voyage,  all  such  lawful  goods  and  merchandise  as  the 
said  party  of  the  second  part,  or  their  agents,  may  think  proper 
to  ship. 

'^  And  the  said  party  of  the  second  part,  for  and  in  consider- 
ation of  the  covenants  and  agreements  to  be  kept  and  performed 
by  the  said  party  of  the  first  part,  doth  covenant  and  agree,  with 
the  said  party  of  the  first  part,  to  charter  and  hire  the  said  ves- 
sel as  aforesaid,  on  the  terms  following,  that  is  to  say : 

''  First. — The  said  party  of  the  second  part  doth  engage  to 
provide  and  furnish  to  the  said  vessel,  cargoes  or  ballast  suffi- 
cient to  proceed  to  sea, 

'^  Second. — Tiie  said  party  of  the  second  part  doth  further 
engage  to  pay  to  the  said  party  of  the  Grst  part  or  his  agent  for 
the  charter  or  freight  of  the  said  vessel  during  the  voyage  afore- 
said, in  manner  following,  that  is  to  say :  fifteen  hundred  dol- 
lars for  the  voyage  out  and  home,  one  half  to  be  considered  as 
earned  on  arrival  in  Havana;  together  with  all  foreign  port 
charges  and  pilotage.  The  remaining  half  to  be  earned  on  de- 
livery of  a  cargo  in  the  United  States ;  the  whole  payable  in 
Boston,  the  port  charges  in  the  Island  of  Cuba  to  be  paid  there 
free  of  commission. 

'^  It  is  further  agreed  between  the  parties  to  this  instrument, 
that  the  said  party  of  the  second  part  shall  be  allowed  for  the 
loading  and  discharging  of  the  vessel  at  the  respective  ports 
aforesaid,  lay  days  as  follows,  that  is  to  say  :  twenty-five  run- 
ning lay  days  from  her  entry  in  Havana,  and  in  case  the  vessel 
is  longer  detained,  the  said  party  of  the  3econd  part  agrees  to 
pay,  to  the  said  party  of  the  first  part,  demurrage  at  the  rate  of 
twenty  Spanish  milled  dollars  per  day,  for  every  day  so  detain- 
ed, provided  such  detention  shall  happen  by  default  of  the  said 
party  of  the  second  part,  or  his  agent. 

'^  It  is  also  further  understood,  and  agreed,  that  the  cargo  or 
cargoes  shall  be  received  and  delivered  alongside  of  the  vessel, 
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within  reach  of  her  tackles,  or  according  to  the  custom  and 
usages  at  the  ports  of  loading  and  discharging. 

'^  It  is  also  further  understood  and  agreed,  that  this  charter 
shall  commence  when  the  vessel  is  ready  to  receive  cargo  at 
ber  place  of  loading,  and  notice  thereof  is  given  to  the  party  of 
the  second  part,  or  his  agent.  It  is  further  understood  and 
agreed  that  the  party  of  the  second  part  may  send  the  brig  to 
one  or  more  ports  in  the  Island  of  Cuba,  by  paying  demurrage  as 
aforesaid  from  and  after  the  twenty-five  lay  days  aforesaid  have 
expired  ;  and  should  the  brig  proceed  to  a  southern  port  of  dis- 
charge the  vessel  will  receive  demurrage  from  the  delivery  of 
her  cargo  at  a  southern  port  until  her  final  discharge  in  Boston. 
Should  the  brig  take  freight  to  Europe  according  to  instructions 
this  charter-party  to  be  considered  null  and  void." 

The  master's  deposition  was  taken  and  used  in  the  cause. 
From  that  deposition  it  appeared,  that  he  commanded  the  brig 
on  the  voyage  from  Boston  to  the  Havana  and  back  again  in 
the  summer  of  1838,  on  which  the  salvage  was  earned,  by 
bringing  the  ship  Nathaniel  Hooper,  which  was  found  derelict 
at  sea,  into  the  port  of  Boston.  He  sailed  the  brig  under  a 
Ferbal  contract  with  Hunt,  similar  to  a  contract  reduced  to 
writing,  which  had  been  made  between  him  and  Hunt  in  the 
next  preceding  voyage,  and  of  which  he  annexed  a  copy  as 
follows — ^*' Boston,  January  10,  1838.  It  is  agreed  between 
S.  C.  Hunt,  and  Zacheus  Holmes,  that  the  said  Zacheus 
Holmes  shall  receive  from  S.  C.  Hunt  the  sum  of  seven  hun- 
dred and  fifty  dollars,  being  one  half  the  charter  for  said  brig 
fcMT  a  voyage  from  Boston  to  the  Havana  and  back,  with  the 
demurrage  for  sailing,  victualling  and  manning  the  brig  Olive 
Chamberlain,  together  with  half  cabin  freight  and  all  passage 
money,  after  deducting  half  port  charges  in  Boston,  as  is  cus- 
tomaxy.  (Signed)  Samuel  C.  Hunt."  He  also  received  orders 
fixr  the  voyage  signed  by  Hunt  and  Dyer  as  follows : 

VOL.  III.  72 
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"  Charlestown,  April  24,  1838. 

"  Capt.  Zacheus  Holmes.  Sir — You  being  master  of  the 
brig  Olive  Chamberlain,  now  loaded  for  Havana  in  Cuba,  we 
wish  you,  on  your  arrival  at  that  place,  to  advise  with  John 
Morland,  Esq.  as  to  the  state  of  that  market.  We  also  wish 
you  to  dispose  of  our  shipment  to  the  best  advantage  ;  first  ob- 
taining the  assistance  of  Mr.  Morland,  if  his  services  can  be  had 
to  our  interests.  We  further  wish  you  to  obtain  a  cargo  of 
molasses  on  the  account  of  us  or  the  brig,  provided  you  can, 
without  paying  more  than  3  1-2  rials  for  a  good  sweet  article. 
In  case  you  do  not  get  a  cargo,  as  aforesaid,  you  are  at  liberty 
to  take  freight  for  the  United  States.  We  also  give  you  further 
liberty  to  draw  on  us  at  sixty  days  for  an  amount  sufficient  to 
pay  the  balance,  which  you  may  need  for  a  cargo  of  molasses, 
after  paying  in  the  net  proceeds  of  your  outward  cargo.  In 
such  case,  you  will  sign  your  bills  of  lading  in  favor  of  Samuel 
C.  Hunt,  and  draw  on  the  same,  which  draft  we  both  agree  to 
protect.  You  will  please  be  particular  in  stowing  your  cargo 
and  have  it  well  fastened  under  deck. 

"  In  case  of  no  cargo  or  freight  to  the  United  States,  you  are 
at  liberty  to  take  freight  to  Europe,  providing  one  offers  at  a 
high  rate.  We  also  give  liberty  to  go  to  Mariel  or  other  places 
of  about  equal  distance,  if  for  our  interests. 

^^  Wish  for  you  to  advise  us  of  your  doings  as  often  as  con- 
venient. 

Sam'l  C.  Hunt. 
John  Dyer." 

The  Brig  went  on  the  voyage,  and  took  on  board,  at  Havana, 
a  return  cargo  for  Boston  on  the  joint  account  of  Hunt  and 
Dyer  ;  and  the  salvage  was  earned  on  the  return  voyage.  The 
master  also  testified,  that  his  contract  to  sail  and  victual  and  man 
the  brig,  was  wholly  with  Hunt,  and  he  looked  to  him  alone  for 
pay ;  and  that  he  acted  for  Hunt  and  Dyer  only  as  to  the  cargo. 
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The  return  cargo  was  purchased  with  funds  sent  out  on  the  out- 
ward voyage. 

Upon  this  state  of  facts,  Betton,  of  counsel  for  Dyer,  argued. 
1st.  That  Dyer  was,  under  the  charter-party,  joint  owner  of  the 
brig  for  the  voyage,  and  entitled  to  share  in  the  salvage. 

In  tht  case  ofHooe  v.  Groverman,  (1  Cranch  R.  214)  the  ques- 
tion turned  upon  the  fact,  as  to  the  ownership  for  the  time  being, 
that  the  vessel  itself  was  not  let,  but  only  the  tonnage.  In  the 
present  case,  there  was  a  letting  of  the  vessel  itself  by  Hunt,  or 
an  agreement,  that  he  and  Dyer  would  have  the  whole  use  for 
all  beneficial  purposes,  and  Holmes  was  let  in  under  a  special 
contract ;  Hunt  thereby  divesting  himself  of  the  character  of 
owner,  and  assuming  the  character  of  joint  charterer.  Hunt  is 
not  in  possession  as  owner.  The  distinction  between  letting  the 
vessel  and  taking  the  freight  will  be  found  in  Abbott  on  Ship- 
ping, 253;  in  Coggs  v.  Barnard,  and  in  Cushing^s  Pothier  on 
Contracts^  Art.  1,  sect.  25,  pp.  14, 15  and  16.  hex  Mercatoria 
AmericanOy  103,  remarks  on  the  case  of  Parish  v.  Crawford. 
The  general  rule  is,  that  in  a  freighting  ship,  that  is,  where 
freight  is  taken  by  the  ton,  or  by  measurement,  or  by  the  piece, 
the  owners  of  the  freight,  as  such,  are  not  entitled  to  salvage. 
One  reason  is,  the  owner  of  the  vessel  is  in  possession  as  owner, 
with  all  the  responsibilities  of  owner,  and  the  captain  is  his  ser- 
vant, put  in  by  him,  and  liable  at  any  moment  to  be  dismissed 
by  bim^  and  the  owner  is  liable  for  any  deviation  or  other  mis- 
conduct of  the  captain.     But  such  was  not  the  case  here. 

Another  reason  is,  that  it  might  bring,  unnecessarily,  too  many 
parties  before  the  court.  But  the  court  say,  that  this  rule  is  not 
absolute,  but  is  in  the  discretion  of  the  court.  In  Bond  v.  The 
Coray  (2  Washington  R.  85),  and  here.  Hunt  and  Dyer  claim 
in  the  libel  salvage,  as  joint  charterers  of  the  Olive  Chamber- 
lain and  joint  owners  of  the  cargo.  Here,  the  owner  of  the 
vessel  would  not  be  liable  for  supplies  furnished  the  vessel,  ac- 
cording to  Holmes'  deposition  and  the  other  papers.     Cutler  v. 
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Winsor,  (6  Pick.  R.  335),  Thompson  y.  Hamilton^  (12  Pick. 
R.  425).  And  as  to  freight  taken,  there  was  no  privity  of  con- 
tract between  Hunt,  as  owner,  and  the  shippers.  The  contract 
was  between  Hunt  and  Dyer,  as  charterers,  owners  pro  hac  fnce^ 
by  Captain  Holmes,  their  agent  and  supercargo,  and  the  ship- 
pers. James  v.  JoneSy  (Abbott  on  Shipping,  27  and  28 ;  Jacob- 
sen's  Sea  Laws,  213  and  214).  Hunt,  therefore,  was  not  in 
possession  as  owner ;  was  not  liable  for  supplies  as  owner,  and 
was  not  responsible,  at  least  to  Dyer,  for  the  misconduct  of 
the  captain,  as  owner. 

ir,  then,  upon  the  evidence  of  the  agreement,  called  a 
charter-party,  and  the  joint  letter  of  instructions,  and  Captain 
Holmes'  deposition,  Hunt  has  divested  himself  of  the  character 
and  responsibilities  of  owner,  as  it  respects  Dyer,  and  stands 
only  as  joint  charterer,  the  salvage,  awarded  to  the  owners  of 
the  Olive  Chamberlain  and  cargo,  is  to  be  equally  divided  be- 
tween Hunt  and  Dyer. 

2d.  But  if  the  court  should  be  of  the  opinion,  that  upon  the 
legal  construction  of  the  evidence,  Hunt  remained  owner  of  the 
vessel,  pro  hac  vice,  then  the  share  of  the  brig,  (x  the  ratio, 
which  the  value  of  the  brig  bears  to  the  value  of  the  brig  and 
cargo,  will  belong  exclusively  to  Hunt.  And  the  next  question 
is,  to  whom  the  salvage  allowed  for  tbe  value  of  the  cargo 
will  belong.  Of  the  cargo.  Hunt  and  Dyer  are  stated  in  tbe 
libel  to  be  joint  owners,  (and  this  is  proved  by  Holmes),  except 
the  segars,  which  they  carried  on  freight.  Salvage  is  allowed 
to  the  property  put  at  risk.  Tbe  Court  never  allow  tbe  cap- 
tain salvage  ibr  property  by  him  put  at  risk.  They  do  not 
allow  him  to  become  insurer.  They  do  not  encourage  bim  to 
jeopard  his  owner's  cargo,  and  go  a  wrecking.  His  depoai- 
tion  is  not  evidence  for  himself,  but  only  between  Hunt  and 
Dyer.  He  is  allowed  something  for  personal  services,  &c. 
Those  positions  are  so  universal  in  the  books,  as  to  need  no 
citation  of  cases.     Here  tbe  property  was   put  in   iniaiinent 
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hazard.  The  brig  was  leaky,  and  was  left  very  short-handed.  It 
appears  by  the  letter  of  instructions,  and  the  deposition  of  cap- 
tain Holmes,  that  in  every  thing  relating  to  cargo  and  freight 
he  was  agent  of  the  charterers.  Hunt  and  Dyer,  In  navi- 
gating, S^c,  he  was  his  own  agent  under  his  contract.  In 
committing  the  deviation,  and  saving  the  Nathaniel  Hooper 
and  cargo,  and  jeoparding  the  cargo  of  the  Olive  Chamberlain, 
he  acted  as  agent  of  Hunt  and  Dyer :  and  Hunt  would  not  be 
liable  in  case  of  loss,  as  owner,  to  Dyer.  The  Blaireau, 
(2  Crahch  R.  240).  Holmes  held  the  capacity  of  supercargo. 
For  his  powers,  we  cite  Lawes  on  Charter  Parties,  78  and  319 ; 
Oliver's  Law  Summary,  321  and  343,  and  the  case  of  The 
Blair eau,  (2  Cranch  R.  248). 

The  case  of  The  Blaireau  goes  farther.  Salvage  was  there 
given  to  one  of  the  owners  of  the  cargo,  because  his  partner 
was  on  board  the  saving  vessel,  and  assented,  or  was  presumed 
to  have  assented  to  the  attempt  at  salvage,  and  had  thereby 
discharged  the  owner  of  the  vessel  from  liability  in  case  of  loss. 
Now^  a  partner  in  a  mercantile  adventure  could  not  as  general 
copartner,  bind  his  partner  in  a  wrecking  adventure  without  his 
knowledge  and  consent,  it  not  being  within  the  scope  of  the 
copartnership  business  ;  but  yet  the  absent  partner,  as  well  as 
the  present  one,  drew  salvage  in  proportion  to  the  value  of  hb 
interest  in  the  cargo. 

Choate,  for  Hunt,  argued  e  contra,  as  follows  : 
We  resist  the  application  of  Dyer,  on  the  general  ground, 
that,  upon  the  proofs  supplied  and  relied  on  by  him,  he  is,  in 
point  of  law,  a  mtre  shipper  of  goods,  on  board  a  vessel  navi- 
gated by  Hunt's  agent,  for  whose  acts,  in  the  course  of  naviga- 
tion, Hunt  is  responsible  to  Dyer.  In  cases,  where  a  party 
ships  goods  in  another's  vessel,  and  has  a  claim  upon  the  owner^ 
for  the  deviation  of  the  captain,  if  injured  by  it,  he  is  not  entitled 
to  salvage.     This  never  was  doubted.  Bond  y.   The  Cora, 
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(Pet.  Ad.  R.  377),  also  Taylor  et  al  v.  The  Ship  CatOy  (Pet. 
Ad.  R.  67).  The  sole  question  is,  therefore,  whether  in  this 
case,  the  captain  was  so  far  the  agent  of  Dyer,  that  Dyer  could 
not  claim  of  Hunt  for  the  deviation  of  the  captain.  The  gen- 
eral rule,  or  prevailing  practice  in  the  Admiralty,  seems  to  have 
been  to  hold,  as  between  owners  of  ships,  and  those  who  take 
them  for  freight  or  charter,  that  the  latter  are  not  entitled  to 
salvage.     So  expressly  declared,  in  1  Pet.  77,  tM  supra. 

An  inspection,  of  what  is  called  the  charter-party  in  this 
case,  conclusively  evinces,  that  according  to  settled  distinctions 
upon  the  subject.  Dyer  is  not  owner  of  the  vessel,  nor  joint 
owner  j^ro  hoc  vice,  and  that  the  captain,  in  the  specific  matter 
of  navigating  the  vessel,  is  not  his  agent — ^but  the  general 
owner's.  The  general  owner.  Hunt,  is  to  transport  the  cargo 
by  bis  own  men,  hired,  paid,  and  provisioned  by  himself.  For 
this,  he  is  to  be  compensated  by  the  freight,  or  in  freight. 

In  so  far  as  the  sale  of  outward,  or  purchase  of  homeward 
cargo  is  concerned,  he  and  Dyer  are  jointly  interested.  But 
the  matter  of  transportation  and  navigation  is  wholly  Hunt's. 
He  furnishes  a  vessel,  keeps  her  in  repair,  hires  her  officers  and 
men,  may  hire  any  captain  he  pleases,  and  any  crew,  and  pays 
and  provisions  them.  It  is  plain,  that,  on  this  contract,  Hunt  is 
required  to  hire  no  particular  individual.  He  may  put  any 
body  on  board,  and  Dyer  cannot  interpose. 

A  comparison  of  the  charter  party  and  the  proofs  with  ilfar- 
cardier  v.  Ches.  Ins.  Co.,  (8  Cranch  R.  39)  ;  Mclntyre  v. 
Bourne,  (1  John.  R.  229)  ;  kaUet  v.  Col.  Ins.  Co.,  (8  John. 
R.  272)  ;  Cheriot  v.  Barker,  (2  John.  R.  346)  ;  Fletcher  v. 
BraddicJc,  (5  B.  &  P.  182)  ;  The  Schooner  Volunteer,  (1  Sumn. 
R.  556) ;  and  Certain  Logs  of  Mahogany,  (2  Sumn.  R.  589), 
seems  to  leave  no  doubt,  that  the  general  owner  remains  the 
owner  for  the  voyage ;  that  the  captain  is  his  agent,  and  that 
he  is  responsible  for  his  acts. 

Even  as  between  Hunt  and  Holmes,  Holmes  is  not  so  far 
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owner  as  to  exempt  Hunt  from  responsibleness  for  his  acts,  or 
from  his  general  responsibleness  as  owner.  The  case,  between 
those  parties,,  is  no  more  than  this  ;  Hunt  has  made  a  contract 
of  afieightment  with  Dyer,  by  which  he  is  to  man,  provision, 
and  sail  a  vessel,  on  a  given  voyage,  for  a  given  freight.  He 
then  hires  Holmes  for  that  specific  adventure,  and  agrees  to  pay 
him  a  specific  sum  for  supplying  the  men  and  provisions,  and 
taking  command.  This  contract  is  made  subsequently  to  the 
charter-party,  and  the  operation  is  to  leave  Hunt  in  possession, 
and  navigating  his  own  vessel  by  a  master  hired  for  the  speci- 
fic enterprise.  As  to  the  world,  but  certainly  as  to  Dyer,  Hunt 
remains  the  owner,  acting  by  an  agent. 

Story  J.  The  first  question,  which  arises,  is,  who  was 
owner  for  the  voyage  ?  It  has  been  suggested,  that,  perhaps, 
Holmes  might,  under  the  special  agreement,  be  deemed  owner 
for  the.  voyage,  .upon  the  authority  of  Cutlery.  W?w*or,  (6 
Pick.  R.  335),  ^nd. Thompson  v.  Hamilton,  (12  Pick.  R.  425), 
although  the  point  was  rather  hinted  at,  than  made.  Without 
meaning  in  the  slightest  degree  to  doubt  or  impugn  the  decision 
in  these  cases,  I  think,  that  I  may  say,  that  they  go  to  the  very 
verge  of  the  law  on  this  subject.  Perhaps  they  will  be  found 
not  easily  reconcilable  with  some  of  the  English  authorities, 
where  a  sharing  in  the  profits,  or  in  the  net  earnings  of  the  ves- 
sel, has  been  thought  to  make  the  voyage  a  partnership  adven- 
ture, and  the  master  and  owner  of  the  ship  to  be  joint  owners 
thereof  for  the  voyage.'  But  the  present  case  is  clearly  distin- 
guishable from  those  cases,  as  the  owner  contracted  to  pay  the 
master  a  specific  sum  for  the  voyage,  for  sailing,  victualling,  and 
manning  the  brig,  with  demurrage,  and  half  cabin  fireight,  &cc., 
subject  to  certain  deductions.  It  was,  therefore,  a  mere  mode 
of  compensation  of  the  master,  like  a  contract  for  a  share  of  the 


^  See  Drif  v.  BoawtU^  1  Camp.  R.  329. 
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gross  earnings  of  the  voyage,  the  owner  retaining  the  sole  con- 
trol and  direction  of  the  voyage  for  his  own  purposes.  The 
point,  however,  is  not  material  to  the  decision  of  the  claim  of 
Dyer ;  for  whether  the  master,  or  Hunt,  were  owner  for  the 
voyage,  unless  he,  Dyer,  was  also  owner,  he  could  not  partici- 
pate in  the  salvage  awarded  to  the  brig. 

The  question  then  arises  directly  in  judgipent,  whether  Dyer 
was  a  part  owner  of  the  brig  for  the  voyage  under  the  charter- 
party.  It  appears  to  me  clearly,  that  he  was  not.  In  what- 
ever light  that  instrument  is  viewed,  it  is  but  a  contract  for 
freighting  and  chartering  the  brig  for  the  voyage  to  Havana  and 
back  again  to  Boston,  to  carry  cargoes  for  the  joint  account  of 
Hunt  and  Dyer.  Hunt  was  to  equip,  man,  and  provision  the 
vessel  for  the  voyage ;  and  the  whole  of  the  vessel  was  not  let 
for  the  voyage ;  but  the  whole,  with  the  exception  of  the  cabin 
and  necessary  accommodations  for  the  crew  and  the  stowage  of 
the  sails,  cables,  and  provisions,  was  to  be  ^'  at  the  sole  use  and 
disposal ''  of  Hunt  and  Dyer  jointly  ;  and  Hunt  engaged  to  take 
and  receive  on  board  all  lawful  goods,  which  Hunt  and  Dyer, 
or  their  agents,  should  think  proper  to  ship.  Hunt  and  Dyer 
covenant  (and  although  at  law,  the  covenant,  being  with  Hunt, 
would  be  incapable  of  being  enforced,  yet  in  a  Court  of  Equity 
it  would  be  held  valid  and  binding,)  to  furnish  cargoes,  and  to 
pay  fifteen  hundred  dollars  for  the  voyage  out  and  home,  with 
the  port  charges  and  pilotage.  It  seems  to  me,  that  the  whole 
structure  of  the  charter-party  manifestly  contemplates,  that,  as 
between  Hunt  and  Dyer,  Hunt  is  to  remain  sole  owner  for  the 
voyage,  and  that  all  his  covenants  require,  that  be  should  be  so 
treated.  He  is  to  appoint  and  pay  the  master  and  crew,  and 
provision  the  vessel ;  he  is  to  retain  possession  of  her,  and  to 
have  an  exclusive  possession  and  right  to  her  cabin  and  other 
parts  for  the  accommodation  of  the  crew  and  equipage ;  and  he 
is  to  receive  and  deliver  the  cargoes.  The  case,  therefore,  falls 
entirely  within  the  reasoning  of  the  Supreme  Court  of  the  Uni- 
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ted  States  in  Hooe  v.  Groverman,  (1  Cranch  R.  224),  and 
Marcardier  v.  The  Chesapeake  Insurance  Company ,  (8  Crancb 
R.  39),  and  must  be  governed  by  the  authority  of  those  cases, 
I  bad  occasion  to  consider  the  bearing  of  those  cases  in  The 
Volunteer,  (1  Sumner  R.  566) ;  and  to  that  decision  I  deliber- 
ately adhere.  I  am  aware  of  the  decision  in  the  King's  Bench 
and  .the  House  of  Lords  in  Calvin  v.  Newbury ,  (8  Bam.  & 
Cresw.  R.  166,  and  6  Bligh  R.  137, 189),  which  is  distinguish- 
able  from  the  present.  But,  if  it  were  not,  I  should,  upon  rea- 
son, as  well  as  the  authority  of  the  Supreme  Court,  follow  out 
die  doctrines  in  1  Cranch  R.  214,  and  8  Cranch  R.  39.  The 
mere  fact,  that  the  vessel  sails  under  a  charter-party,  does  not 
divest  the  absolute  owner  of  bis  right  to  salvage,  or  entitle  the 
charterer  to  salvage,  unless  he  thereby  becomes  owner  for  the 
voyage.  The  case  of  The  Blaireau,  (2  Cranch  R,  240),  suffi- 
ciently establishes  this  position. 

The  next  question  is,  whether  Dyer,  as  joint  owner  of  the 
cargo  with  Hunt,  is  entitled  to  share  in  the  salvage.  And  here 
we  must  meet  the  case,  exactly  as  if  Hunt  were  a  stranger,  and 
had  no  interest  in  the  cargo.  The  question,  therefore,  resolves 
itself  into  this,  whether  the  owner  of  the  cargo,  whose  property 
is  thus  put  at  risk,  without  his  own  consent,  by  a  stoppage  or 
deviation  from  the  voyage  for  the  purpose  of  earning  salvage,  is 
entitled  to  share  in  that  salvage.  In  the  present  case.  Hunt 
was  not  on  board  of  the  brig  at  the  time  of  the  stoppage  or  de- 
viation, or  assenting  thereto ;  and,  therefore,  Dyer  cannot  claim 

• 

any  title  to  share  in  the  salvage,  upon  the  ground,  that  he,  by 
hb  partner,  assented  thereto ;  and  so  he  would  be  in  the  same  pre- 
dicament with  the  joint  charterers  and  owners  of  cargo  (Christie 
and  Young,)  in  the  case  of  The  Blaireau.  As  to  Dyer,  there- 
fore, the  stoppage  was  a  clear  deviation,  and  if  the  cargo  had 
been  subsequently  lost,  Hunt,  in  a  Court  of  Equity,  if  not  at 
kw,  would  have  been  responsible,  as  ship-owner,  to  Dyer,  for 
the  full  amount  of  that  loss. 
VOL.  III.  73 
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Has  he,  then,  any  title  to  share  in  the  salvage  ?  In  the 
case  of  the  ship-owner,  we  all  know,  that  he  is  now  uni- 
yersally  held  entitled  to  share  in  the  salvage,  upon  the  gene- 
ral ground,  that,  by  the  stoppage  and  deviation,  the  ship  and 
the  cargo  (whether  the  cargo  belong  to  the  ship-owner  or  not) 
are  put  completely  at  the  risk  of  the  ship-owner :  and,  there- 
fore, as  he  runs  the  risk,  he  ought  to  share  in  the  salvage.  If 
this  were  the  sole  ground  of  the  maritime  rule  on  this  subject,  it 
would  be  difficult  to  distinguish  the  case  of  the  owner  of  the 
ship  from  that  of  the  owner  of  the  cargo.  In  each  case  the 
property  of  the  owner  is  put  at  his  own  risk,  and  (it  is  said) 
without  his  consent.  In  each  case  (it  is  also  said)  there  is  a 
remedy  over  against  the  master  by  the  owner  of  the  ship  for  the 
deviation  ;  and  against  both  of  them  by  the  owner  of  the  cargo 
for  the  same  wrongful  act.  If  this  be  true,  and  there  be  noth- 
ing further,  the  distinction  between  the  owner  of  ship  and  the 
owner  of  cargo  would  seem  to  be  almost,  if  not  entirely,  evan- 
escent. 

But  I  apprehend,  that  there  is  a  foundation  for  a  distinction, 
established  upon  maritime  policy,  as  well  as  general  reasoning. 
In  the  first  place,  it  is  by  no  means  clear  in  the  case  of  a  devia- 
tion by  the  master  for  salvage,  that  although  the  underwriters 
are  discharged,  yet  that  the  master,  if  he  has  acted  in  good 
faith,  and  in  the  exercise  of  a  sound  discretion,  is  responsible  to 
the  ship-owner  for  any  subsequent  loss  occasioned  thereby.  It 
is  the  universal  custom,  I  believe,  of  all  maritime  nations,  to 
encourage  salvage  services  and  to  give  suitable  rewards  therefor, 
for  the  very  purpose  of  protecting  commerce  and  navigation 
upon  the  high  seas,  against  the  extraordinary  perils  incident 
thereto.  Every  merchant  has  a  deep  interest  in  maintaining 
this  doctrine  in  its  fullest  extent,  if  I  may  so  say,  in  the  lan- 
guage of  the  Admiralty  upon  another  subject,  sub  mutua  vicisi- 
iudinii  obtentu,    1  have  not  supposed,  that  the  master  of  a 
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ship  VfSiSy  by  the  nature  and  duties  of  bis  office,  precluded  from 
rendering  such  services ;  or  that  any  thing  short  of  a  positive  pro- 
hibition of  the  owner  could  take  away  or  control  his  discretion, 
as  to  the  time,  and  the  manner,  and  the  circumstances,  under 
which  such  salvage  services  ought  to  be  undertaken.  On  the 
contrary,  I  have  always  supposed,  that  the  master  had  an  im- 
plied authority,  from  the  nature  of  bis  office,  to  rendeiS  such  serr 
vices,  giving  a  proportionate  share  and  benefit  to  his  owner,  in 
all  cases,  where  he  should  deem  it  to  be  for  the  interest  of  his 
owner.  It  is  upon  this  ground,  and  this  ground  only,  in  mjr 
judgment,  that  the  owner  of  the  ship  can  ever  entitle  himself^ 
in  an  equitable  view,  to  any  salvage  whatever,  at  least,  to  any 
salvage  beyond  the  mere  compensation  for  the  risk,  or  the  pre- 
mium of  insurance  lost.  And  if  ever  a  case  should  occur, 
(which  I  can  hardly  suppose)  in  which  a  ship-owner  should 
prohibit  his  master  from  rendering  salvage  services,  I,  for  one, 
should  hold  him^bound  to  this  limited  compensation,  and  leave 
him  to  the  scanty  fruits  of  his  own  selfishness,  and  illiberality* 
The  salvage,  ordinarily  due  to  the  owner,  would,  in  such  a  case 
most  properly  be  awarded  to  the  master,  since  he  would  then 
have  borne  the  whole  risk  and  burthen  of  the  enterprise. 

There  is,  doubtless,  another  auxiliary  ground,  upon  which 
the  maritime  law  proceeds,  as  a  matter  of  policy.  It  is,  that  by 
•the  owner's  becoming  entitled  to  share  liberally  in  the  salvage^ 
the  master  is  under  no  temptation  to  deviate  from  his  proper 
duty  to  his  owner  by  any  undue  hopes  of  selfish  gain,  or  by 
assuming  unreasonable  or  unjustifiable  risks.  The  maritime 
policy,  therefore,  which  thus  links  his  own  interests  to  those  of 
his  owner,  is  as  wise,  as  it  is' beneficent.  It  gives  a  security 
to  the  owner  against  any  abuse  of  the  master's  authority,  by 
making  the  interest  of  the  latter  subordinate  to  that  of  the  for- 
mer. 

Now,  in  respect  to  both  of  these  considerations,  the  case  of 
the  owner  of  the  ship  differs  from  that  of  the  owner  of  the 
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cargo.  The  master  is  the  general  agent  of  the  owner  of  the 
ship  ;  but  he  is  the  special  agent  only  of  the  owner  of  the  car- 
go^ to  carry  the  same  to  the  port  of  destination.  He  has, 
therefore,  no  implied  authority  from  the  latter  to  deviate  from 
the  voyage  for  salvage  purposes ;  and  the  general  contract  of 
the  ship-owner  and  master  is  to  deliver  the  goods  at  the  port  of 
destination,  the  perils  of  the  seas,  and  the  acts  of  God,  only 
excepted.  The  salvage  service  falls  within  neither  predica- 
ment, if  it  is  to  save  property,  and  not  merely  to  save  life.  Id 
the  latter  case,  Christianity  imposes  a  higher  duty,  the  duty  of 
saving  life,  if  practicable,  by  any  reasonable  sacrifice.  It  is 
impossible,  therefore,  to  infer  any  consent  of  the  owner  of  the 
cargo  to  the  salvage  service,  which  alone  would  furnish  a  saffi- 
cient  ground  for  him  to  share  in  the  reward. 

Neither  does  the  maritime  policy,  as  to  temptation  of  the 
master  to  deviate  for  his  own  selfish  objects,  apply  to  the  ship- 
per of  goods,  as  it  does  to  the  owner  of  the  ship.  The  fonner 
has  the  double  security  of  the  ship-owner  and  the  master,  to 
compensate  him  for  any  unjustifiable  deviation ;  the  latter  must 
rely  solely  on  the  pecuniary  ability  of  the  master,  and  the  just 
confidence  reposed  in  him,  as  his  security  and  indemnity.  The 
master  is  under  little  temptation  to  deviate  from  his  duty  against 
the  shipper,  unless  he  may  thereby  promote  the  interest  of  the 
ship-owner,  as  well  as  of  himself.  But,  at  all  events,  the  shipper 
is  content,  from  the  very  nature  of  his  contract  for  the  shipment, 
to  rest  satisfied  with  the  ordinary  responsibility  of  the  owner 
and  master  of  the  carrier  ship  for  his  indemnity  against  losses, 
occasioned  by  the  misconduct  of  either. 

Thus  far,  the  point  has  been  considered  upon  principle.  But 
how  stands  the  case  upon  practice  and  authority  ?  In  the  first 
place,  although  the  case  must  be  of  frequent  occurrence  in  suits 
for  salvage,  yet  it  does  not  appear,  that  any  such  general  claim 
has  ever  been  allowed  in  practice,  or  by  courts  of  justice.  The 
omission  to  make  any  such  general  claim,  under  such  circum- 
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Stances,  cannot  but  be  very  significant,  and  expressive  of  the 
general  sense  of  the  community.  In  the  next  place,  not  only 
b  there  no  authority  in  favor  of  such  a  general  claim,  but  there 
are  authorities  directly  against  it.  In  the  case  of  Bond  v.  Brig 
Cora,  (2  Peters  Adm.  Rep.  361),  the  learned  Judge  of  the 
District  Court,  and  afterwards  on  appeal  my  late  brother,  Mr. 
Justice  Washington,  whose  judgments  upon  all  subjects  are  en- 
titled to  very  great  weight,  from  his  patience  of  research,  and 
sound  discriminating  learning,  decreed  upon  full  argument 
against  the  claim.^  I  follow  his  reasoning  with  an  undoubting 
approbation  ;  and  think,  that  it  satisfactorily  establishes  the  doc* 
trine,  that  in  ordinary  cases  the  shipper  of  cargo  is  not  entitled 
to  share  in  the  salvage,  unless  indeed,  he  has  expressly  assented 
to  the  deviation,  and  thereby  released  the  owner  of  the  ship 
from  his  responsibility  therefor.  My  opinion,  therefore,  is,  that 
Dyer  is  not  in  the  present  case  entitled  to  any  share  in  the  sal- 
Tage,  and  his  claim  ought  to  be  dismissed. 


The  merits  of  the  case  having  been  disposed  of  by  the  former 
decrees  of  the  Court,  a  question  arose  as  to  the  apportionment 
of  a  part  of  the  costs.  In  the  course  of  the  admiralty  proceed- 
ings all  the  cargo  bad  been  delivered  on  bail  and  appraisement 
to  the  various  claimants,  except  the  sugars  claimed  on  behalf  of 
Messrs.  Holford  and  Company,  London,  by  their  agents,  Messrs. 
Bates  and  Company,  of  Boston.  These  goods  remained  in  the 
custody  of  the  Court  up  to  the  final  decree.  AH  the  other  costs 
and  charges  had  been  made  a  charge  on  the  whole  property  in 
controversy;  and  the  question  now  put  to  the  Court  was, 
whether  the  charges  of  the  custody  of  these  goods  should  be 
borne  exclusively  by  Messrs.  Holford  and  Company,  or  should 


'  In  J^oflor  V.  The  Ship  Cato,  (1  Peters  Adm.  R.  48, 66;  67.)    Judge 
Peters  also  rejected  the  claim  of  the  shippers  of  goods. 
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be  apportioned,  like  the  other  costs  and   charges^  upon  the 
whole  property. 

The  question  was  briefly  spoken  to  by  Blair,  for  Messrs. 
Holford  and  Company,  and  by  Parsons,  for  the  parties  having 
an  adverse  interest. 

Stort  J.  I  do  not  think  there  is  any  real  ground  for  con- 
troversy in  the  present  case.  The  charges  for  the  custody  of 
these  goods  ought,  like  the  other  costs  and  charges  in  the  case, 
to  be  borne  by,  and  apportioned  upon,  the  whole  property 
saved.  In  salvage  cases  the  general  rule  is,  that  the  costs  and 
charges  are  to  be  paid  out  of  the  property  saved,  and  to  be 
charged  and  apportioned  upon  the  respective  claimants  thereof 
accordingly.  The  only  exceptions,  as  far  as  I  recollect,  which 
have  been  admitted,  are,  where  the  charges  have  been  occa- 
sioned by  the  gross  neglect,  or  laches,  or  improper  conduct  of 
the  claimant  himself,  in  which  case  they  are  to  be  borne  by 
himself  alone ;  or  where  the  right  has  been  forfeited  by  some 
gross  misconduct  of  the  salvors  in  the  salvage  service,  in  wbicb 
case  the  Court  constantly  refuse  any  allowance  to  them,  and 
compel  the  guilty  parties  to  bear  their  own  costs,  charges,  and 
expenses,  as  a  suitable  punishment  ex  delicto.  This  is  espe- 
cially true  in  all  cases  of  embezzlements  and  of  losses  by  the 
gross  negligence  of  salvors.  In  the  present  case  there  is  not 
the  slightest  ground  to  impute  any  negligence,  laches,  or  impror 
priety  to  Messrs.  Holford  and  Company,  and  therefore  the 
general  rule  must  prevail. 
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William  Sydney  Smith 

V, 

Samuel  H.  Babcock,  Joseph  Noble,  be. 

In  matiera  of  form,  or  mistakes  of  dates,  or  verbal  inaccuracies,  Courts  of 
Equity  are  very  indulgent  in  allowing  amendments  of  answers. 

But  they  are  slow  to  allow  amendments  in  material  facts,  or  to  change  essen- 
tially the  grounds  taken  in  the  original  answer. 

Where  the  object  is  to  let  in  new  facts  and  defences,  wholly  dependent  upon 
parol  evidence,  the  reluctance  of  the  Court  to  allow  amendments  is  greatly 
increased,  since  it  would  encourage  carelessness  and  indifierence  in  making 
answers,  and  open  the  door  to  the  introduction  of  testimony  manufactured 
for  the  occasion. 

But  where  the  facts  sought  to  be  introduced  are  written  papers  or  documents, 
which  have  been  omitted  by  accident  or  mistake,  there  the  common  reason 
does  not  apply  in  its  full  force ;  for  such  papers  and  documents  cannot  be 
made  to  speak  a  different  language  from  that,  which  originally  belonged  to 
them. 

The  whole  matter  is  in  the  discretion  of  the  Court ;  but,  before  the  amend- 
ments to  the  answer  are  allowed,  the  Court  should  be  satisfied,  that  the 
reasons  assigned  for  the  application  are  cogent  and  satisfactory ;  that  the 
mistakes  to  be  corrected,  or  the  facts  to  be  added,  are  made  highly  proba- 
ble, if  not  certain ;  that  they  are  material  to  the  merits  of  the  case  in  con- 
troversy ;  that  the  party  has  not  been  guilty  of  gross  negligence  ;  and  that 
the  mistakes  have  been  ascertained,  and  the  new  facts  have  come  to  the 
knowledge  of  the  party,  since  the  original  answer  was  put  in  and  sworn  to. 

Where  a  party  sought  to  amend  his  answer,  by  showing,  that  the  instrument 
annexed  to  the  answer  was  not  the  original  instrimient  executed  at  the 
time  of  the  conveyance,  or  a  copy  thereof;  but  that  it  varied  from  that  in- 
strument in  some  important  particulars  material  to  the  present  controver- 
sies ;  that  the  original  was  lost  or  mislaid  by  the  party  (not  the  defendant) 
to  whom  it  belonged ;  that  the  contents,  so  far  as  they  were  material  in  this 
application,  as  well  as  the  existence  and  genuineness  of  the  paper,  could  be 
established  by  satisfactory  evidence ;  and  that  the  mistake  in  the  answer 
was  not  discovered,  until  long  afler  the  answer  was  sworn  to  and  filed  \  and 
that  its  materiality  was  wholly  unsuspected,  until  it  was  recently  brought  as 
a  point  of  objection  by  the  other  side.  Heldj  that  under  the  circumstances, 
a  supplementary  answer  might  be  filed,  which  should  fully,  positively,  and 
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accurately  state  all  the  attendant  circumstanceB,  and  the  aubstantial  con- 
tents of  the  lost  instrament,  and  in  what  particulars,  as  ftr  as  may  be  prac- 
ticable, it  differs  from  that  annexed  to  the  ori^nal  answer  in  the  case. 

Bill  in  Equity.  An  application  was  made  by  Joseph  Noble, 
by  motion  in  this  case  for  leave  to  file  an  amended  answer  upon 
certain  circumstances  stated  in  the  accompanying  affidavit, 
which  was  in  substance  as  follows ; 

^'  That  since  making  and  swearing  to  bis  said  answer^  the 
said  Noble  has  seen  and  conversed  with  Cross^  and  with  John 
D.  Kinsman,  the  attorney  of  said  Cross,  and  by  whom  was 
written  the  agreement  between  the  said  Noble  and  Cross,  set- 
ting forth  the  purposes  and  objects  for  which  the  said  Noble 
was  to  hold  the  property  conveyed  to  him  by  said  Cross,  and 
has  been  furnished  with  the  original  draft  of  said  agreement,  as 
said  agreement  was  first  written  ;  and  he  says,  that  the  paper 
annexed  to  his  answer  to  the  original  bill  of  complaint  of  the 
plaintiff,  marked  C,  is  not  a  true  copy  of  the  agreement  afore- 
said, and  all  its  parts  and  provisions,  as  the  same  was  finally 
concluded  and  completed  by  him,  and  delivered  to  the  said 
Cross  ;  that  the  paper  so  annexed  to  said  answer,  and  marked 
C,  originated  in  this  manner,  that  is  to  say  ;  gn  the  19th  day  of 
October,  1835,  said  Kinsman  prepared  a  paper  as  and  for  the 
agreement,  which  said  Noble  was  to  execute,  and  dated  it  as  of 
that  date  ;  that  the  said  Noble  carried  it  to  his  house  and  had  it 
copied,  but  on  the  copy  the  date  was  omitted  ;  that  he  signed 
the  said  paper ;  but  on  the  22d  day  of  October,  1835,  when  he 
met  the  said  Cross  for  the  purpose  of  completing  the  said  agree- 
ment by  delivery,  it  was  not  satisfactory  and  was  not  delivered, 
and  a  new  agreement  under  date  of  22d  October  was  written, 
signed,  and  delivered,  and  was  the  agreement  under  and  on 
which  the  said  Noble  took  and  held  the  property  conveyed  to 
him  by  the  said  Cross  ;  and  the  said  Noble,  finding  among  his 
papers  the  copy  of  the  first  draft,  so  as  aforesaid  taken  by  him, 
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supposed  it  to  have,  probably,  been  a  copy  of  the  agreement 
actually  concluded,  with  the  exception  of  the  date.  And  the 
said  Noble  says,  that  the  tenms,  substance,  and  objects  of  the 
said  agreement,  as  6nally  concluded  and  completed,  were  such 
as  are  set  forth  and  stated  in  his  answer  to  the  plaintiff's 
amended  bill ;  and  he  asks  to  be  permitted  to  prove  on  the 
hearing,  the  reasons  why  the  first  draft  thereof  was  not  satisfac- 
tory ;  and  that  one  principal  purpose  and  object,  for  which  that, 
which  was  finally  executed,  was  prepared,  was  to  express,  with 
more  distinctness  and  certainty,  the  intention  of  the  parties  to 
be,  that  the  property  conveyed  by  the  said  Cross  was  to  be 
held  for,  and  applied  to  the  then  existing  debts  and  liabilities 
from  and  on  account  of  said  Cross,  J.  B.  Cross  &  Co.,  and 
renewals  thereof.** 

Certain  other  affidavits  of  Messrs.  Kinsman,  Mellen,  and  Da« 
veis,  and  Cross  and  Poor,  were  also  filed  in  corroboration. 

The  motion  was  argued  by  Choate  and  Oreenhqf  (or  Noble, 
and  it  was  resisted  by  Fletcher  and  E.  H.  Derby  for  the  plain- 
tiff. 

Story  J.  The  general  rules  of  Courts  of  Equity  in  the 
amendment  of  answers  are  well  known.  In  mere  matters  of 
form,  or  mistakes  of  dates,  or  verbal  inaccuracies,  Courts  of 
Equity  are  very  indulgent  in  allowing  amendments.  But  when 
application  is  made  to  amend  an  answer  in  material  facts,  or  to 
change  essentially  the  grounds  taken  in  the  original  answer. 
Courts  of  Equity  are  exceedingly  slow  and  reluctant  in  acced- 
ing to  It.  To  support  such  applications,  they  require  very  co- 
gent circumstances,  and  such  as  repel  the  notion  of  any  attempt 
of  the  party  to  evade  the  justice  of  the  case,  or  to  set  up  new 
and  ingeniously  contrived  defences  or  subterfuges.  Where  the 
object  is  to  let  in  new  facts  and  defences  wholly  dependent 
upon  parol  evidence,  the  reluctance  of  tbe  Court  is  greatly  in- 
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creased  ;  since  it  has  a  natural  tendency  to  encourage  carelessness 
and  indifference  in  making  answers,  and  leaves  much  room  open 
for  the  introduction  of  testimony  manufactured  for  the  occasion. 
But  where  the  new  facts,  sought  to  be  introduced,  are  writtea 
papers  or  documents,  which  have  been  omitted  by  accident  or 
mistake,  there  the  same  reason  does  not  apply  in  its  full  force ; 
for  such  papers  and  documents  cannot  be  made  to  speak  a  dif- 
ferent language  from  that,  which  originally  belonged  to  them. 

The  whole  matter  rests  in  the  sound  discretion  of  the  Court. 
I  should  be  sorry,  that  it  should  be  supposed,  that  the  Court  had 
no  authority  to  grant  leave  to  61e  an  amended  answer,  wherever 
it  was  manifest,  that  the  purposes  of  substantial  justice  required 
it.  On  the  other  hand,  considering  the  solemnity  of  answers,  I 
should  be  sorry  to  see  any  practice  introduced,  which  should 
in  any,  the  slightest  degree,  encourage  negligence,  indifference, 
or  inattention  to  the  duties  imposed  by  law  upon  parties,  who 
are  called  upon  to  make  statements  under  oath.  And  it  seems 
to  me,  that,  before  any  Court  of  Equity  should  allow  such 
amended  answers,  it  should  be  perfectly  satisfied,  that  the  rea- 
sons assigned  for  the  application  are  cogent  and  satisfactory ; 
that  the  mistakes  to  be  corrected,  or  the  facts  to  be  added,  are 
made  highly  probable,  if  not  certain  ;  that  they  are  material  to 
the  merits  of  the  case  in  controversy  ;  that  the  party  has  not 
been  guilty  of  gross  negligence  ;  and  that  the  mistakes  |bave 
been  ascertained,  and  the  new  facts  have  come  to  the  knowledge 
of  the  party,  since  the  original  answer  was  put  in  and  sworn  to. 
Where  the  party  relies  upon  new  facts,  which  have  come  to 
his  knowledge,  since  the  answer  was  put  in  ;  or  where  it  is  man- 
ifest, that  he  has  been  taken  by  surprise,  or  where  the  mistake 
or  omission  is  manifestly  a  mere  inadvertence  and  oversight, 
there  is  generally  less  reason  to  object  to  the  amendment,  than 
there  is,  where  the  whole  bearing  of  the  facts  and  evidence 
must  have  been  well  known  before  the  answer  was  put  in. 
The  present  case  is  not  an  application  to  substitute  one  written 
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document  for  another,  which  was  annexed  to  the  original  answer 
by  mistake,  the  mistake  having  been  subsequently  ascertained, 
if  it  were,  the  Court  would  not  hesitate  to  allow  it ;  for  the  dan- 
ger of  perjury,  or  of  a  corrupt  manufacture  of  an  instrument  to 
suit  a  new  purpose,  would  not  ordinarily  occur.  And,  indeed, 
the  Court,  before  allowing  the  amendment,  would  require  plena- 
ry  proof  of  the  antecedent  existence,  ad  well  as  of  the  genuine- 
ness, of  the  instrument.  Nor  can  this  be  said  to  be  a  case,  ia 
which  the  rmendment  proposes  to  ofier  parol  evidence  to  mere 
facts  in  pais.  It  is  an  intermediate  case,  where  the  proposed 
amendment  seeks  to  show,  that  the  instrument  annexed  to  the 
answer  is  not  the  original  instrument,  executed  at  the  time  of 
the  conveyance,  or  a  copy  thereof;  but  that  it  varies  from  that 
instrument  in  some  important  particulars,  material  to  the  present 
controversy  ;  that  the  original  has  been  lost  or  mislaid  by  the 
party  (not  the  defendant)  to  whom  it  belonged  ;  that  the  con- 
tents, so  far  as  they  are  material  in  this  application,  as  well  as 
the  existence  and  genuineness  of  the  paper,  can  be  established 
by  satisfactory  evidence  of  disinterested  persons,  who  were  pre- 
sent at  its  execution  and  knew  its  contents  ;  and  that  the  mis- 
take in  the  answer  was  not  discovered  until  long  after  the  an- 
swer was  sworn  to  and  filed,  upon  a  conference  with  the  parties, 
who  were  connected  with  the  original  transaction  ;  and  that  the 
materiality  of  the  mistake  was  wholly  unsuspected,  until  it  was 
recently  brought  out,  as  a  point  of  objection,  by  the  other  side. 
Now,  upon  the  present  application,  it  is  not  necessary,  nor 
would  it  be  proper  finally  to  decide,  whether  the  fact  of  such  a 
mistake  is  positively  and  absolutely  made  out,  or  the  existence 
and  genuineness  of  such  an  original  established  beyond  all  con- 
troversy by  the  evidence.  That  would  be  more  proper  for 
consideration  upon  the  final  hearing  of  the  cause  upon  the  whole 
evidence,  when  all  these  and  the  other  matters  are  put  in  issue 
before  the  Court  by  the  whole  evidence  in  the  cause.  All  that 
is  required  on  the  present  ex  parte  applicationi  is  that  the  Court 
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should  be  satisfied,  that  the  defendant,  Noble,  has  not  beeo 
guilty  of  gross  or  inexcusable  negligence  in  not  before  ascertain* 
ing  the  facts,  or  instituting  inquiries  respecting  tbera  ;  that  there 
19  a  high  probability,  that  there  was  such  a  genuine,  original 
instrument,  different  from  that  annexed  to  the  answer ;  that 
there  has  been  entire  good  faith  on  the  part  of  the  defendant, 
Noble ;  and  that  there  has  been  a  real  and  inadvertent  mistake, 
I  must  say,  that,  upon  all  these  points,  the  evidence  is  clear 
and  cogent.  I  do  not  say,  that  it  is  conclusive  or  irresistible. 
That  there  was  such  an  original,  genuine  instrument,  differing 
from  that  annexed  to  the  answer,  is  made  out  by  the  affidavits 
of  Mr.  Cross  and  Mr.  Kinsman,  in  a  manner,  which  I  can 
scarcely  deem  open  to  serious  doubt.  At  least  I  cannot,  in  the 
present  state  of  the  evidence,  overcome  it  without  believing 
both  those  gentlemen  have  made  very  gross  misstatements, 
and  deliberately  affirmed  matters  absolutely  false.  Certainly  I 
can  come  to  no  such  conclusion.  Their  narratives  carry  with 
them  an  intrinsic  probability ;  and  I  may  say,  that  Mr.  Kins* 
man's  known  character  at  the  Portland  Bar  forbids  such  an  im- 
putation. 

I  have  paused  a  good  deal  upon  this  matter,  because  I  am 
exceedingly  unwilling  to  encourage  any  rashness,  or  negligence, 
or  indifference  in  drawing  up  answers.  But  I  deem  it  indis* 
pensable  to  the  purposes  of  the  administration  of  public  justice, 
to  hold  to  a  strict  course  against  allowing  parties,  upon  after- 
thoughts, and  new  suggestions,  and  new  aspects  of  a  cause,  to 
change  the  posture  of  the  case  from  that  in  which  they  deliber* 
ately  chose  originally  to  present  it  to  the.  Court.  Still,  we 
must  make  allowances  for  human  error  and  infirmity  ;  and  the 
object  of  all  courts  must  be  substantially  the  same,  not  to  shut 
out  truth,  where  it  is  clearly  seen,  but  rather  to  invite  its  ad- 
mission, if  it  may  be  done  without  the  introduction  of  other 
mischiefs.  I  believe,  that  my  duty  requires  me  on  this  occasion 
to  allow  a  supplemental  answer  to  be  filed.    But  certainly  I 
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ougbc  not  to  accede  to  the  introduction  into  the  cause  of  that 
annexed  to  the  motion  of  the  defendant.  It  would  be  injustice 
to  him,  and  not  justice  to  the  other  side.  The  proposed  sup- 
plemental answer  contains  no  explanations  of  the  supposed 
mistake,  and  no  statement  of  the  circumstances,  under  which  it 
originated ;  and  no  positive  allegations  of  the  contents  of  the 
lost  original  instrument.  It  amounts  to  a  positive  naked  denial, 
that  the  paper  annexed  to  the  original  answer  is  that,  which  was 
executed,  when  the  conveyances  referred  to  were  made.  So 
that,  upon  this  naked  statement,  the  two  answers  would  directly 
and  flatly  contradict 'each  other  ;  and  the  answers,  being  with- 
out any  circumstances  to  explain  the  contradiction,  would,  as 
evidence,  become  mere  nullities,  and  could,  neither  of  them,  be 
entitled  to  any  credit.  What  I  shall  do,  therefore,  is  to  grant 
the  motion  sub  modoy  allowing  a  supplementary  answer  to  be 
put  in,  which  shall  fully,  and  positively,  and  accurately  state  all 
the  attendant  circumstances  and  the  substantial  contents  of  tbo 
lost  instrument. 

I  have  examined  the  authorities  with  some  care  and  solicitude, 
to  assist  my  own  judgment  upon  the  present  occasion.  The 
known  caution  and  scrupulous  hesitation  of  Lord  Eldon  make 
his  decisions  on  such  a  subject  of  peculiar  value.  He  has  not 
hesitated  to  go  as  far,  as  I  have  gone.  Nay,  he  and  other 
judges  have  gone  somewhat  further.  In  Livefay  v.  Wilson^  (I 
Yes.  &  Beam.  R.  149),  Lord  Eldon  was  asked  to  allow  a  de- 
fendant to  amend  bis  original  answer,  which  had  stated,  that  be 
took  possession  of  the  whole  of  certain  real  estate,  under  a  con- 
tract, of  which  a  specific  performance  was  sought,  so  far  as  to 
9how,  that  he  had  taken  possession  of  a  part  only.  He  refused 
it,  unless  the  defendant  would  swear,  that  when  he  swore  to  the 
original  answer,  be  meant  to  swear  in  the  sense,  in  which  be  now 
desired  to  be  at  liberty  to  swear  to  the  fact.  This  seems  to  con- 
vey a  manifest  implication,  that  if  be  would  so  swear,  he  might 
file  an  amendmeDt  of  the  answer,  although  it  was  merely  evi- 
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dence  of  a  fact  in  pais,  and  resting  in  the  knowledge  of  the  de- 
fendant.   In  Strange  v.  Collins,  (2  Ves.  &  Beam.  R.  163),  the 
defendant  had  sworn  in  his  answer  (April,  1813),  that  be  had 
obtained  letters  of  administration  on  his  father's  estate,  in  which 
character  he  was  sued  for  a  legacy.     He  now  moved  to  file  a 
further  answer,  stating  (among  other  things)  by  his  affidavit, 
that  upon  looking  over  papers  and  deeds,  since  putting  in  his 
answer,  he  found,  that  an  administration  was  granted  to  him  of 
his  father's  effects  in  the  year  1797,  at  which  time  the  defend- 
ant was  just  of  age,  and  but  little  acquainted  with  business,  and 
entirely  ignorant  of  law,  and  considering,  that  he  was  only  doiog 
some  formal  act,  to  make  out  a  title  to  some  leasehold  property 
of  his  father,  which  he  had  sold.     Lord  Eldon,  upon  the  whole 
circumstances,  which  were  detailed  at  large  in  the  affidavit, 
allowed  the  amendment  to  be  filed.     Upon  this  occasion  his 
Lordship  said  ;  '^  This  is  a  motion  of  considerable  importance, 
for  leave  to  file  a  supplemental  answer ;  the  object  of  which  is 
to  admit,  that  the  defendant  is  administrator  of  his  father;  and,  as 
such,  has  effects  sufficient  to  satisfy  this  legacy ;  which  the  an* 
swer  denies.     There  is  no  suggestion  by  affidavit,  that  this  ap- 
plication is  made  in  consequence  of  any  knowledge,  or  threat  of 
an  indictment  for  peijury.    The  application  is  supported  by  an 
affidavit,  stating  positively,  that,  when  the  defendant  gave  in- 
structions for,  and  swore  to,  his  answer,  he  had  no  recollection  of 
the  letters  of  administration ;  or  that  they  in  any  way  related  to 
the  matters  in  the  bill ;  and  that  he  never  considered  himself, 
but  considered  his  mother  as  altogether  in  possession,  she  keep- 
ing the  accounts ;  a  representation  not  unnatural  by  an  ignorant 
man.    It  is  obvious,  that,  unless  there  is  some  general  ground, 
upon  which  the  defendant  ought  not  to  be  permitted  to  put  in  a 
supplemental  answer,  it  is  for  the  benefit  of  the  plaintiff,  that  be 
should  do  so.     But,  whether  the  plaintiff  may  choose  t6  except 
to  it,  or  not,  care  must  be  taken,  that  public  principle  is  not  in- 
fringed ;  and  the  objection,  that  has  been  made,  justifies  me  in 
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requiring  commissioners  to  pay  more  attention  to  transactions  of 
so  solemn  a  nature  as  taking  answers  upon  oath,  than  has  been 
applied  in  this  instance ;  in  which  there  is  a  degree  of  careless- 
ness, which  is  shocking  in  moral  consideration  ;  the  answer 
twice  positively  denying,  that  the  defendant  is  the  administra- 
tor, and  that  he  ever  possessed  any  part  of  his  father's  effects  ; 
the  former  a  pure  denial  of  a  matter  of  fact ;  the  other  a  fact, 
upon  which  an  ignorant  farmer  might  make  a  mistake,  but  com- 
missioners, or  the  attorney,  could  not."  In  Edwards  v.  MLtay^ 
(2  Ves.  &  Beam.  R.  256),  a  motion  was  made  to  file  a  sup- 
plementary answer  upon  an  allegation  of  the  discovery  of  an 
entry  or  minute  in  a  parish  book,  after  the  answer  had  been 
sworn  to  and  filed,  the  defendant  by  his  affidavit  stating,  that  at 
the  time  of  filing  his  answer  he  had  no  recollection  of  such  en- 
try. Lord  Eldon  granted  the  application,  and  said  ;  ^<  There 
are  many  cases,  in  which  Lord  Thurlow  refused  leave  to  amend 
an  answer ;  and  that  is  obviously  right  upon  this  reason,  that 
the  Court,  permitting  the  destruction  of  the  answer  upon  the 
record,  and  the  substitution  of  another,  has  no  security  as  to  the 
propriety,  with  which  the  first  answer  was  sworn.  The  course 
since  has  therefore  been  to  permit  an  additional  answer  to  be 
filed,  which  has  been  done  in  many  instances ;  always  with 
great  difficulty,  where  an  addition  is  to  be  put  upon  the  record, 
prejudicial  to  the  plaintiff;  though  the  Court  would  be  inclined 
to  yield  to  the  application,  if  the  object  was  to  remove  out 
of  the  plaintiff's  way  the  effect  of  a  denial,  or  to  give  him  the 
benefit  of  an  admission,  material,  perhaps  conclusive,  to  enable 
him  to  obtain  a  decree.  Where,  therefore,  the  opposition  to 
such  application  is  not  upon  the  ground,  that  it  is  against  the 
plaintiff's  interest,  that  such  supplemental  answer  should  be  put 
in,  that,  with  reference  to  his  interest  in  that  cause  or  property, 
any  mischief  can  arise  to  the  plaintiff,  the  only  ground  for  hesi- 
tation is  the  public  interest,  upon  the  circumstance,  that  the  de- 
fendant might  have  been  guilty  of  perjury,  and  a  prosecution 
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for  that  offence  may  be  required  by  the  public  interest.  In 
several  instances,  though  that  has  been  alleged,  the  Court  has 
permitted  such  supplemental  answers.  On  the  one  hand,  it  has 
been  constantly  argued,  that,  permitting  it,  the  Court  decides 
against  the  prosecution  ;  on  the  other,  it  is  frequently  urged  with 
weight,  that  the  Court,  refusing  this,  goes  a  great  way  towards 
convicting  the  defendant.  The  truth  is,  this  permission  ought 
to  have  no  influence  either  way  upon  such  prosecution.  But  a 
case  was  mentioned  by  Mr.  Spranger,  which  throws  much  diffi* 
culty  in  the  way.  The  King  v.  Carr,  (1  Sid.  R.  418 ;  2  Keb- 
R.  516).  Upon  an  indictment  for  peijury  in  an  answer,  to 
which  exceptions  were  taken,  and  a  second  answer  put  in,  giv* 
ing  an  explanation,  it  was  resolved,  that  nothing  shall  be  assign*- 
ed  as  perjury,  which  is  explained  by  the  second  answer ;  be- 
cause the  second  answer  makes  that,  which  was  at  first  a  per'» 
jury,  no  perjury.  Whether  that  would  be  held  now,  or  not, 
there  is  a  material  distinction  from  this  case.  The  habit  of  the 
Court  now  is,  to  consider  an  insufficient  answer  as  no  answer. 
If  the  exceptions  produce  an  explanation,  the  two  are  taken  as 
one  answer ;  and  perhaps,  in  favor  of  a  person  accused,  the 
Court  might  bold  them  to  be  one  answer,  containing  the  expla- 
nation with  the  assertion  constituting  the  charge.  I  should 
have  had  considerable  difficulty  in  acceding  to  that.  Upon  this 
application  for  leave  to  put  in  a  supplemental  answer,  consider- 
ing all  the  consequences,  and  professing  not  to  hold,  that  the 
explanation  by  such  other  answer  takes  away  the  opportunity 
of  indicting  upon  the  former  answer,  I  think  I  ought  to  permit 
a  supplemental  or  other  answer  to  be  filed  in  this  case  on  pay- 
ment of  costs."  There  are  other  cases  to  the  same  effect  ;*  but 
I  think,  that  these  sufficiently  show  the  practice. 


*  See  Wells  v.  ffood,  10  Ves.  R.  401 ;  Bowm  v.  Cross,  4  John.  Chanc, 
Rep.  375,  and  the  cases  there  cited,  and  those  collected  in  the  Reporter's 
note  (a)  to  iMuag  v.  WStwn^  1  Ves.  &  Beam.  R.  149, 150. 
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I  shallj  therefore,  make  an  order  allowing  a  supplementary 
answer  to  be  filed  ;  but  I  shall  expect  it  to  contain  a  full  and 
positive  statement  of  all  the  circumstances,  and  of  the  substance 
of  the  original  instrument,  and  in  what  particulars  (as  far  as 
may  be  practicable)  it  differs  from  that  annexed  to  the  original 
answer  in  this  case.  Order  accordingly. 


Wildes,  and  Others  v.  Parker,  and  Another. 

The  national  character  of  persons,  for  the  purposes  of  trade  and  commerce, 
depends,  not  upon  the  country  of  their  nativity,  but  upon  the  place  of  their 
actual  domicil,  both  in  peace  and  in  war. 

Q^ttrtf  Whether  a  native-born  American  citizen,  domiciled  in  a  foreign  coun- 
try, and  carrying  on  business  in  a  house  of  trade  established  there,  but 
never  naturalized  there,  is  to  be  deemed  an  alien  merchant,  and,  as  such,  is 
entitled  to  maintain  a  suit,  at  law  or  equity,  in  the  Circuit  courts  of  the 
United  States,  touching  the  business  or  trade  of  the  said  house,  against  a 
citizen  of  the  State  of  his  birth,  and  of  the  State  where  the  suit  is  brought. 

This  was  a  bill  in  Equity,  brought  by  the  plaintiffs,  who  are 
domiciled  merchants  in  the  city  of  London  and  kingdom  of 
Great  Britain,  and  who  were  described  in  the  bill  as  aliens,  and 
partners  in  trade  there,  under  the  firm  of  George  Wildes  &  Co. 

The  firm  is  composed  of  George  Wildes,  John  Pickersgill, 
and  William  C.  Pickersgill,  all  of  whom,  for  the  purposes  of 
this  suit,  are  admitted  by  the  defendants  to  be  subjects  of 
Great  Britain,  and  aliens  to  the  United  States, — and  of  Thomas 
Searle,  who  is  a  native  of  Massachusetts,  and  was  a  citizen  of 
that  State  until  the  time  of  his  removal  to  England,  in  the  year 
1834,  when  he  entered  the  firm  aforesaid  as  a  partner,  and  be- 
came, and  ever  since  has  remained,  domiciled  in  London.  Mr. 
Searle  has  never  been  naturalized  in  Great  Britain,  nor  in  any 
way  given  up  his  citizenship  in  Massachusetts^  other^'ise  than 
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by  bis  removal  to^  and  domicil  Id  London,  wbere  be  is  subject, 
like  other  domiciled  mercbants,  to  its  laws. 

The  defendants  are  inhabitants  and  citizens  of  Massachusetts. 

The  bill  set  forth  certain  commercial  dealings  between  the 
plaintiffs  and  the  defendant^  Parker,  occurring  while  all  the 
plaintiffit  were  resident,  and  domiciled  in  London ;  upon  which 
a  judgment,  asserted  by  the  bill  to  be  erroneous  and  inequita- 
ble, has  been  obtained  in  a  suit  at  law  in  this  Circuit  Court, 
brought  by  the  defendant,  Parker,  against  the  present  plaintifis, 
in  which  suit  they  were  described  by  the  said  Parker  as  aliens 
to  each  and  every  of  these  United  Slates.  The  other  defend- 
ant in  equity,  William  Dehon,  who  is  the  assignee  of  the  said 
Parker,  he  having,  since  the  said  suit  at  law,  but  previous  to  the 
judgment  therein,  became  insolvent,  was  not  a  party  to  the  said 
suit ;  but  an  action  was  brought  in  his  name,  on  the  judgment 
obtained  as  aforesaid,  against  one  of  the  defendants  In  the  State 
^f  New  York,  where,  at  the  time  of  the  suit,  be  resided,  and 
the  amoont  of  the  same  was  recovered  therein,  and  is  now  held 
by  him,  for  the  benefit  of  the  several  creditors  of  the  said  Par- 
ker, who  have  become  parties  to  his  assignment.  The  bill 
sought  to  recover  back  the  amount  so  received  by  the  said 
Pebon. 

The  case  came  on  before  the  Court  at  the  present  term,  upoa 
a  plea  interposed  by  Dehon,  averring^  that  Searle  is  a  citizeR  of 
Massachuaetts,  and  not  an  alien,  and  not  entitled  to  mamtaia 
the  present  suit  against  the  defendants,  or  either  of  them,  in  this 
Court. 

Issue  having  been  taken  on  the  plea,  the  foregoing  fiicU  ap- 
peared in  evidence*  And  thereupon,  at  the  hearing,  the  fol- 
lowing questions  occurred,  upon  which  the  judges  of  this  Ccwrt 
were  opposed  in  opinion. 

1.  Whether  a  native-born  American  citizen,  resident  and  do- 
mictled  in  a  foreign  country,  and  carrymg  on  business  as  a  mer- 
Qbiot  and  partner  ia  a  house  of  trade  established  there^-^biil 
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never  naturalized  in  such  foreign  country, — is  to  be  deemed  an 
alien  merchant,  and,  as  such,  is  entitled  to  maintain  a  suit  at 
law  or  in  equity  in  tlie  Circuit  Courts  of  the  United  Slates, 
touching  the  business  and  trade  of  the  said  house,  against  a  citi" 
zen  of  the  State  of  his  birth,  and  of  the  State  where  the  suit  is 
brought,  according  to  the  constitution  and  laws  of  the  United 
States. 

2.  Whether  under  the  special  circumstances  and  facts  in  this 
case,  as  above  stated,  the  present  bill  is  maintainable  in  point  of 
jurisdiction,  in  this  Court. 

And,  thereupon,  upon  motion  of  the  plaintiff,  the  foregoing 
questions  were  stated  and  ordered  to  be  certified  under  the  di" 
rection  of  the  said  judges  to  the  Supreme  Court  of  the  United 
States  for  a  final  decision. 

Dehon  for  the  plaintifis ;  Ivers  J.  Auiiin  for  the  defendants. 

Stokt  J.,  in  referring  to  the  division  of  the  Courts  upon  tbe 
questions  stated  in  this  case,  said  ;  When  this  cause  was  first 
argued  before  me  at  chambers,  I  intimated  ao  opioioni  that,  if 
any  serious  doubts  occurred  to  my  mind  upon  the  points  made 
at  the  argument,  I  should,  with  the  assent  of  the  oouASel,  pro- 
pose,  that  they  should  be  carried,  upon  a  fro  forma  division  of 
opinion  of  the  judges  of  this  Court,  when  it  was  next  id  sesaioiit 
for  a  final  adjudication  in  the  Supreme  Court.  That  suggestion 
was  acceded  to ;  and  the  statement  of  facts  and  points  of  divi^* 
fion  have  been  accordingly  drawn  up,  to  be  certified  to  tba 
Supreme  Court. 

At  the  argument,  I  confess,  that  the  inclination  of  my  own 
opinion  was,  that  this  Court  iiad  no  jurisdiction  of  \be  cause^  as 
it  was  not  a  suit  between  aliens  on  one  side  as  phiatifis,  and 
eitizeos  of  this  State  on  the  other  side  as  defendants.  It  ap« 
peared  to  me,  then,  that  Mr.  Searle,  being  a  native  cifizeD  Hf 
Massachusetts,  and  never  having  been  naturalized  in  Englaud, 
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ought  to  be  deemed  still  to  remain  a  citizen  of  this  State.  In 
this  view  of  the  matter,  the  case  would  fall  directly  within  the 
authority  of  Strawhridge  v.  Curtiss^  (3  Cranch  R.  267).  Upon 
further  reflection,  I  entertain  very  serious  doubts,  whether  this 
opinion  is  correct ;  and  as  the  point  is  one  of  frequent  occur- 
rence, and  materially  affects,  or  may  affect  the  interests  and 
rights  of  many  of  our  citizens,  who  are  domiciled  in  foreign 
countries,  it  appeared  to  me  desirable  to  have  the  opinion  of 
the  Supreme  Court  upon  the  point. 

We  all  know,  that  the  national  character  of  parties,  for  the 
purposes  of  trade  and  commerce,  depends,  not  upon  the  coun- 
try of  their  nativity,  but  upon  the  place  of  their  actual  domicil, 
both  in  peace  and  in  war.  Thus,  for  example,  if  this  country 
were  now  at  war  with  Great  Britain,  Mr.  Searle  would  be 
deemed  an  alien  enemy,  and  his  property  captured  on  the  high 
seas,  or  elsewhere,  would  be  liable  to  condemnation  in  our 
courts,  as  the  property  of  an  alien  enemy,  ^ure  bellu  In  Eng- 
land, he  would  be  deemed,  in  virtue  of  his  commercial  domicile 
to  be  a  subject,  owing  temporary  allegiance  to  the  crown  as 
such,  and  entitled  to  the  protection  and  support  of  the  govern- 
ment  as  a  British  merchant  and  subject.  The  same  doctrine  is 
applicable  to  a  state  of  peace.  Thus,  for  example,  if  Mr. 
Searle  were  now  the  owner  of  a  ship,  trading  with  the  United 
States,  the  ship  would  be  treated  as  a  foreign  ship,  liable  to  pay 
foreign  duties.  And  if,  in  the  importation  of  goods  into  the 
United  States,  any  discrimination  in  duties  were  allowed  be- 
tween importations  by  citizens  and  by  foreigners,  Mr.  Searle 
would,  from  his  foreign  domicil,  be  obliged  to  pay  foreign  du- 
ties, as  a  foreign  or  British  merchant.  In  virtue  of  bis  domicil, 
Mr.  Searle  now  enjoys  in  England  all  the  privileges  of  a  British 
subject  and  British  merchant,  for  commercial  purposes.  In 
short,  by  the  general  principles  of  law,  Mr.  Searle  is,  from  bis 
domicil,  now  treated,  for  all  commercial  purposes,  as  an  alien 
merchant  of  Great  Britain. 


MAT  TERM,  1839.  597 


Wildes,  tt  4il.  V.  Parker,  et  al. 


There  is  nothing  new  in  this  doctrine.  The  very  question 
arose  and  was  decided  in  Wilson  v.  Marryat,  (8  Term  R.  31). 
By  the  laws  o(  Great  Britain  and  the  charter  of  the  East  India 
Company,  British  subjects  were  not  at  that  time  allowed  to 
carry  on  trade  with  the  East  Indies.  By  the  American  treaty 
with  Great  Britain,  in  1794,  art.  13,  ^'  vessels  belonging  to  citi- 
zens of  the  United  States  of  America,"  (such  are  the  very  de- 
scriptive words  of  the  treaty,)  were  allowed  to  carry  on  that 
trade.  The  suit  was  on  a  policy  of  insurance,  on  a  ship  owned 
ID  part  by  one  Collet,  who  was  a  native  subject  of  Great  Brit- 
ain, on  a  voyage  to  the  East,  and  back  to  Americ3.  The  case 
found,  that  Collet  was  domiciled  in  America,  and  there  became 
and  was  received  as  a  naturalis^ed  citizen  of  the  United  States. 
It  was  held  by  the  Court,  that  be  was  to  be  deemed,  for  the 
purposes  of  commerce,  a  citizen  and  merchant  of  the  United 
States;  and  so  within  the  protection  of  the  treaty.  Now,  we 
know  it  to  be  a  settled  doctrine  of  the  laws  of  England,  that 
allegiance  is  perpetual,  and  that  no  native  subject  can  throw  off 
his  allegiance,  (whether  naturalized  abroad  or  not,)  so  as  to 
cease  to  be  a  British  subject ;  so  that  he  is  completely  bound 
by  the  British  laws.  Yet  here,  notwithstanding  this  well-es- 
tablished rule.  Collet  was  held  to  be  an  American  merchant^ 
entitled  to  the  benefits  of  the  treaty.  Lcrd  Kenyon,  on  that 
occasion,  said  ;  "  Collet  is  a  citizen  of  this  country  by  birth,  so 
that  he  cannot  throw  off  his  allegiance  to  this  country.  He  is 
also  a  citizen  of  America  for  the  purposes  of  commerce,  it  being 
found  by  the  special  verdict,  that  he  had  been  adopted  as  a  cit- 
izen of  that  country.'^'  This  case  was  afterwards  affirmed  in 
the  Exchequer  Chamber,  (1  Bos.  &  Pull.  R.  430). 

In  McConnell  v.  Hector,  (3  Bos.  &  Pull.  R.  113),  a  ques- 
tion arose,  whether  persons,  who  were  British-bom  subjects,  but 
were  domiciled  (not  naturalized)  as  merchants  in  an  enemy's 
country,  could  sue  as  British  subjects  in  the  British  courts.  It 
was  held,  that  they  could  not.     On  that  occasion  Lord  Alvan- 
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ley  said  ;  "  The  question  is,  whether  a  man,  who  resides  under 
the  allegiance  and  protection  of  a  hostile  state,  for  all  commer- 
cial purposes,  is  not  to  be  considered  for  all  civil  purposes  as 
much  an  alien  enemy,  as  if  he  were  born  there.  If  we  were  to 
hold,  that  he  was  not,  we  must  contradict  all  the  modem  author- 
ities upon  this  subject.  While  an  Englishman  resides  in  a  hos- 
tile country,  he  is  a  subject  of  that  country  ;  and  it  has  been 
held,  that  he  is  entitled  to  all  the  privileges  of  a  neutral  country, 
while  resident  in  a  neutral  country." 

These  are  decisions  of  the  courts  of  common  law.  But  the 
doctrine  is  still  more  forcibly  and  conclusively  established  in  the 
Court  of  Admiralty,  where  questions  of  this  sort  are  of  daily 
occurrence.  It  is  there  held,  and  the  doctrine  has  been  fully 
recognised  in  the  Supreme  Court  of  the  United  States,  that^  for 
the  purposes  of  trade  and  commerce,  the  party  acquires  the 
national  character  of  the  country  of  his  domicil,  whether  it  is,  in 
war,  that  of  an  enemy,  or  of  a  neutral ;  or  in  peace,  that  of  any 
alien  friend.  The  whole  subject  was  very  much  considered  by 
Mr.  Justice  Washington,  in  delivering  the  opinion  of  the  Court 
in  the  case  of  The  Venus,  (8  Cranch  R.  253,  278  to  286). 

The  Constitution  of  the  United  States  declares,  among  other 
things,  that  the  judicial  power  shall  extend  to  controversies 
*^  between  a  state  or  the  citizens  thereof,  and  foreign  states,  dt- 
izens,  or  subjects."  The  Judiciary  Act  of  1789,  ch.  20,  ^11, 
declares,  that  the  Circuit  courts  shall  have  jurisdiction  of  suits 
of  a  civil  nature,  where  ^^  an  alien  is  a  party."  The  main  ques- 
tion, therefore,  in  this  case,  is,  whether  by  ^'  alien,"  in  the  act 
of  1789,  and  by  "  foreign  citizens  or  subjects,"  in  the  constita* 
tion,  is  meant  such  persons  as  are,  either  by  nativity  or  by  natu- 
ralization, aliens,  or  foreign  citizens  or  subjects,  or  whether  it 
applies  to  those,  who  are  temporarily  and  at  the  time  aliens,  or 
foreign  subjects  for  commercial  purposes.  It  would  be  strange, 
if,  in  respect  to  all  commercial  transactions,  an  American  citizeo^ 
domiciled  ra  a  fi)reign  country,  is  to  be  treated  as  a  foreign  mer- 
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chant  and  foreign  subject,  and  yet  if  he  sues  on  a  commercial 
transaction,  arising  during  his  domicil  abroad,  he  is  to  be  deem- 
ed an  American  citizen.  That  would  be  to  say,  that  he  was  a 
foreigner,  as  to  all  purposes,  except  of  suits  in  the  courts  of  the 
United  States.  Now,  this  is  the  point,  on  which  my  doubts 
hinge  ;  and  I  am,  therefore,  desirous  of  having  the  opinion  of 
the  Supreme  Court  thereon.  I  am  aware  of  the  qase  oi Breed- 
love  v.  Nicoletj  (7  Peters  R.  413)  ;  but  it  does  not  seem  to  me, 
under  all  the  circumstances,  decisive  of  the  present. 

Memorandum.  This  case  was  certified  on  division  to  the 
Supreme  Court  of  the  United  States,  who  were  also  divided  in 
opinion  upon  it.  It  was  afterwards  proceeded  with  in  the  Cir- 
cuit Court. 


CIRCUIT  COURT  OF  THE  UNITED  STATES- 
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n  C  Hon.  JOSEPH  STORY,  Associate  Justice  of  the  Supreme  Court. 

isxFOiUE  ^  jj^jj  j^ju j^  DAVIS,  District  Judge. 

Simon  Bradstreet  and  Others 
Neptune  Insurance  Company. 

Where  the  proceedings  in  a  foreign  tribunal  are  in  all  respects  unexceptiona- 
ble, the  allegations  of  facts,  as  occurring  in  those  proceedings,  are,  in  gen- 
eral, conclusive  on  the  parties.  But  if  the  defence  be,  that  the  proceedings 
were  not  merely  irregular  and  illegal,  but  were  founded  in  a  positive  fraud, 
they  are  not  conclusive  on  the  parties ;  but  they  may  be  disproved  by  evi- 
dence aliunde. 

The  sentence  of  a  foreign  Court  of  Admiralty  and  Prize  in  rem  is,  in  genera], 
entirely  conclusive  on  all  parties  in  interest,  and  for  collateral  purposes. 

SembUf  that  no  sound  distinction  can  be  made  between  a  sentence  pronounced 
in  rem  by  a  Court  of  Admiralty  and  Prize,  and  a  lilie  sentence  pronounced 
by  a  Municipal  Court  upon  a  seizure  or  other  proceedings  in  rem. 

But  this  role  proceeds  on  the  ground,  that  the  Court,  pronouncing  the  decree, 
had  jurisdiction  over  the  cause,  and  that  the  thing  was  either  positively  or 
constructively  in  its  possession,  and  submitted  to  its  jurisdiction. 

In  respect  to  the  jurisdiction  of  Courts  of  Prize,  acting  in  remf  the  courts  of 
other  nations  are  competent  to  inquire  into  and  ascertain,  whether  there  has 
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been  any  ezceaB  of  jariadicUon ;  but  the  judgments  of  Municipal  Courta, 
when  the  res  is  in  poasession  of  the  aovereign,  must,  ordinarily ,  be  concln- 
sive  upon  all  foreign  tribunals. 

But  in  all  eases,  where  the  sentence  of  a  foreign  tooi^t  m  rem  is  sought  to  be 
held  conclusive  on  the  parties,  it  must  appear,  that  there  have  been  proper 
judicial  proceedings,  upon  which  to  found  the  decree,  and  that  there  was 
some  personal  or  public  notice  of  the  proceedings  to  the  parties  in  interest. 

Therefore,  where  a  vessel  was  seized  and  confiscated  by  the  courts  of  Mezico> 
and  it  appeared  by  the  record  of  the  proceedings,  that  there  was  no  suitable 
allegation  of  the  offence,  in  the  nature  of  a  libel,  and  there  was  no  state- 
ment of  facts  ex  directo,  upon  which  the  sentence  professed  to  be  founded  ; 
Hddf  that  the  proceedings  were  not  conclusive  as  to  the  existence  of  the 
laws  of  Mexico,  the  jurisdiction  of  the  Court,  and  the  cause  of  seizure  and 
condemnation. 

Where  a  policy  of  insurance  contained  a  clause  that  the  "  insurers  shall  not 
be  liable  for  any  charge,  damage,  or  loss,  which  may  arise  in  consequence 
of  seizure  or  detention  for  or  on  account  of  illicit  or  prohibited  trade,  or 
trade  in  articles  contraband  of  war;"  Hdd^  that  a  seizure  made  InmA  fidt^ 
(however  unfounded  in  fact),  upon  reasonable  grotmds,  would  be  a  legal 
and  justifiable  cause  of  seizure  and  detention,  within  the  purview  of  the 
clause. 

Xms  was  an  action'  on  a  policy  of  insurance  on  the  schooner 
Gardiner  of  Gardiner,  and  the  declaration  alleged  a  loss  bj 
seizure,  &c. 

The  defendants  admitting,  that  the  vessel  was  seized  by  the 
Mexican  government,  averred,  that  she  was  so  seized,  and  was 
detained  and  finally  condemned  on  account  of  a  violation  of  the 
levenue  laws  of  Mexico,  and  to  prove  this  averment,  they  pro- 
duced a  transcript  of  the  record  of  the  proceedings  of  the  Court 
against  the  vessel. 

The  plaintiffii  denied  the  existence  of  any  such  alleged  law, 
or  that  any  breach  of  any  law  was  committed,  or  that  the  Court 
bad  jurisdiction ;  and  insisted,  that  the  record  was  false,  and  that 
the  vessel  was  confiscated  and  condemned  arbitrarily  and  un- 
justly, and  without  a  trial  or  an  opportunity  on  the  part  of  the 
master  to  make  a  defence  or  to  examine  witnesses. 

VOL.  III.  76 
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The  questions  submitted  to  the  Court  were : — 

First.  Does  the  record  conclusively  prove  the  existence  of 
a  law,  or  the  jurisdiction  of  the  Court;  or  that  the  seizure,  de- 
tention, and  condemnation  aforesaid,  were  on  account  of  the 
violation  of  the  revenue  laws  of  Mexico,  so  that  the  plainti£ 
are  estopped  from  shewing,  that  no  such  violation  of  law  took 
place  ? 

Second.  Can  the  plaintiffi  by  law  traverse  the  allegations 
in  the  record,  that  the  master  of  the  vessel  was  summoned  to 
appear  and  defend  his  rights,  and  that  the  condemnation  took 
place,  after  he  had  appeared  in  Court,  and  been  heard  ;  and,  if 
he  can  by  law  traverse  these  allegations,  is  the  record  still 
sufficient  conclusively  to  prove  such  a  seizure,  as  will  discharge 
the  underwriters  ? 

It  was  agreed  by  the  parties  that  the  case  might,  under  the 
direction  of  the  Court,  be  sent  to  a  jury  to  settle  any  facts,  which 
might  be  in  controversy,  in  regard  to  which  the  record  was  not 
conclusive,  on  motion  of  either  party. 

The  policy,  transcript  of  the  record,  and  certain  depositions 
were  in  the  case,  and  were  submitted  to  the  Court.  The  record 
of  the  proceedings  in  the  Mexican  tribunals  consisted  of  a  letter 
from  the  commissioner  of  the  custom  house  to  the  administrator 
of  the  custom  house  of  the  department  of  Tobasco,  dated  Fron- 
tera,  April  18,  1837 ;  a  letter  from  the  latter  to  the  District 
Judge  of  that  department ;  an  order  to  summon  the  captain  of 
the  schooner,  the  attorney  general,  and  the  administrator  of  the 
custom  house,  to  appear  at  a  hearing  at  St.  Juan  Baptista  on 
the  23th  of  April,  1837 ;  a  return,  that  the  citation  had  been 
served  on  these  individuals ;  a  record  of  the  sentence,  con- 
demning the  schooner;  a  statement  of  the  refusal  of  the  captain 
to  sign  the  proceedings,  and  the  proceedings  respecting  the 
sale  of  the  vessel.  The  more  important  of  these  documents  are 
refected  to  at  length  in  the  opinion  of  the  Court. 
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The  case  was  argued  by  F.  C.  Loring  for  the  plaintiffs,  and 
hj  B.  JR.  CariU  for  the  defendants. 

Stort  J.  This  is  the  case  of  an  action  on  a  policy  of  insur- 
ance underwritten  by  the  Neptune  Insurance  Company  '^  for 
three  thousand  dollars  on  the  schooner  Gardiner  of  Gardiner,  at 
sea  or  in  port,  for  and  during  the  term  of  one  year,  commencing 
the  risk  on  the  twenty-eighth  day  of  September,  1836,  at 
Doon."  There  is  a  clause  in  the  policy  as  follows :  "  It  is 
agreed,  that  the  insurers  shall  not  be  answerable  for  any  charge, 
damage  or  loss,  which  may  arise  in  consequence  of  seizure  or 
detention  for  or  on  account  of  illicit  or  prohibited  trade,  or  trade 
in  articles  contraband  of  war.  But  the  judgment  of  a  foreign 
consular  or  colonial  court  shall  not  be  conclusive  upon  the  par- 
ties, as  to  the  fact  of  there  having  been  articles  contraband  of 
war  on  board,  or  as  to  the  fact  of  an  attempt  to  trade  in  viola- 
tion of  the  law  of  nations."  The  declaration  alleges  a  loss  by 
seizure  of  the  government  of  Mexico  during  the  term,  for  which 
the  schooner  was  insured.  The  statement  of  facts,  upon  which 
the  cause  has  been  argued,  admits  the  seizure  ;  and  the  defend- 
ants contend,  that  the  seizure  and  the  subsequent  condemnation 
of  the  schooner  were  on  account  of  a  violation  of  the  revenue 
laws  of  Mexico.  And  to  establish  this  defence,  they  produce 
an  authenticated  transcript  of  the  proceedings  of  the  Mexican 
court  against  the  vessel,  and  of  the  decree  of  condemnation. 
The  plaintiffs  deny  the  existence  of  any  such  alleged  laws  of 
Mexico,  or  that  any  breach  thereof  was  committed,  or  that  the 
court  passing  the  decree  had  any  jurisdiction  ;  and  they  insist, 
that  the  vessel  was  con6scated  and  condemned  arbitrarily  and 
unjustly,  and  without  any  trial,  or  any  opportunity  on  the  part 
of  the  master  to  make  any  defence,  or  to  examine  any  witnesses. 

The  questions  submitted  to  the  Court  are :  First ;  whether 
the  record  of  the  proceedings  is  conclusive  as  to  the  existence 
of  the  laws  of  Mexico,  the  jurisdiction  of  the  Court,  and  the 
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cause  of  seizure  and  condemnatioo ;  so  that  the  plaintifis  are 
estopped  from  controverting  them,  and  shewing^  that  there  bes 
been  no  violation  of  the  revenue  laws  of  Mexico.  Secondly ; 
Can  tbe  plaintifis  by  law  traverse  the  allegations  of  the  record, 
that  the  master  of  the  vessel  was  summoned  to  appear  and  de- 
fend his  rights,  and  that  the  condemnation  took  place  after  he 
had  appeared  in  Court  and  been  beard.  And  if  by  law  they 
can  traverse  these  allegations,  then  is  tlie  record  still  sufficiently 
conclusive  to  establish,  that  the  seizure  was  such  as  will  dis- 
charge the  underwriters. 

Supposing  the  proceedings  before  the  Mexican  tribunal  to  be 
in  all  respects  unexceptionable,  my  opinion  is,  that  the  allega- 
tions in  those  proceedings,  as  to  tbe  appearance  of  the  master 
before  the  Court,  and  his  being  heard  before  the  decree  of  con- 
demnation, would  be  conclusive  on  the  parties,  and  would  not 
be  traversable  or  re-examinable  in  the  present  cause.  But  if  tbe 
defence  be,  that  the  proceedings  were  not  merely  irregular  and 
illegal,  but  were  founded  in  a  positive  fraud  ;  and  that  in  point 
of  fact,  the  whole  record  was  but  a  tissue  of  false  accusations 
and  false  statements  and  false  proo/s,  made  up  to  cover  the 
fraud,  in  which  the  'seizing  and  prosecuting  parties  were  aR 
confederate,  I  should  think,  that  evidence  was  admissible  to 
shew,  that  the  master  never  was  summoned,  never  did  appear, 
and  never  was  heard  before  the  condemnation,  in  order  to  estab- 
I'lsh  pro  tanio  the  fraud.  I  know  of  no  case,  where  fraud,  if 
established  by  competent  proofs,  is  not  sufficient  to  overthrow 
any  judgment  or  decree,  however  solemn  may  be  its  form  and 
promulgation.  But  it  would  require  the  strongest  evidence  to 
establish  such  a  defence,  by  testimony,  not  only  of  the  highest 
order,  but  also  free  from  any,  the  slightest  suspicion,  of  interest 
or  bias. 

But  to  pass  to  the  consideration  of  the  first  pdnt  made  at 
the  bar.  I  do  not  meddle  with  the  question,  what  is  or  ougbl 
to  be  the  ^ect  of  a  foreign  sentence  in  personam;  for  that  may 
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be  thought  to  be  governed  by  some  considerations  not  applica- 
ble to  proceedings  in  rem.^  That  the  sentence  of  a  foreign 
court  of  admiralty  and  priae  in  rem  is  in  general  conclusire,  not 
only  in  respect  to  the  parties  in  interest,  but  also  for  collateral 
purposes  and  in  collateral  suits,  not  only  as  to  the  direct  matter 
of  title  and  propeny  in  judgment,  but  also  as  to  the  facts,  on 
which  the  sentence  professes  to  proceed,  although  formerly  sub- 
ject to  much  doubt  and  controversy,  is  now  a  point  fully  estab- 
lished in  the  courts  of  England  and  the  courts  of  the  United 
States.  It  is  sufficient  on  this  subject  to  refer  to  the  cases  of 
Croudon  v.  Leonard,  (4  Cranch  R.  434) ;  Rose  v.  Himely, 
(4  Cranch  R.  241)  ;  and  Hudson  v.  Guestier,  (4  Cranch  R. 
861).  It  does  not  strike  me,  that  any  sound  distinction  can  be 
made  between  a  sentence  pronounced  in  rem  by  a  court  of  ad- 
miralty and  prize,  and  a  like  sentence  pronounced  by  a  muni- 
cipal court  upon  a  seizure  or  other  proceeding  in  rem*  In  each 
case  the  sentence  is  conclusive,  as  to  the  title  and  property,  and 
it  seems  to  me,  that  it  must  be  equally  conclusive  as  to  the 
£icts,  on  which  the  sentence  professes  to  be  founded.  This  1 
think  is  the  settled  doctrine  in  England  and  in  the  courts  of  the 
United  States.  It  is  a  just  result  from  the  whole  reasoning  in 
Rose  V.  Himelyy  (4  Cranch  R.  241)  ;  TTie  Mary,  (9  Cranch 
R.  126,  142  to  146) ;  and  Gebton  v.  Hoyt,  (3  Wheat  R. 
846). 

Such  IS  the  general  rule.  But  still  it  proceeds  upon  the 
ground,  that  the  Court,  pronouncing  the  decree,  had  jurisdiction 
over  the  cause,  and  that  the  thing  was  either  positively  or  con- 
structively in  its  possession,  and  submitted  to  its  jurisdiction. 
Even  in  cases  of  prize,  if  the  vessel  has  never  been  captured  at 
all,  or  if  after  capture  she  is  rescued  or  recaptured,  so  that  she 
is  no  longer  under  the  dominion  or  possession  of  the  captors. 


^  See,  among  other  cases,  HoundUch  v.  Donegal,  8  Bligb  R.  301. 


606  MASSACHUSETTa 


Bradstreet,  et  al.  v.  Neptune  Iniurance  Company. 

the  sentence  of  a  court  of  prize,  professing  to  condemn  her^ 
would  be  a  mere  nullity.     In  respect  to  municipal  seizures,  the 
same  rule  must  apply.     The  property  roust  either  be  seized  or 
be  brought  within  the  territorial  jurisdiction,  or  at  all  events 
must  be  in  the  possession  or  under  the  control  of  the  seizors, 
so  as  to  be  positively  or  constructively  subjected  to  the  domin- 
ion of  the  seizing  sovereign,  and  his  tribunals ;  otherwise  the 
sentence  pronounced  will  be  a  mere  nuUity,  founded  in  usurpa- 
tion.    In  respect  to  the  jurisdiction  of  courts  of  prize  acting  in 
rem,  as  they  are  courts  sitting  under  the  law  of  nations,  the 
courts  of  other  nations  are  competent  of  themselves  to  inquire 
into  and  ascertain  whether  there  has  been  any  excess  of  juris- 
diction, or  not,  without  any  resort  to  the  laws  of  the  particular 
country,  where  the  tribunal  is  established.     But  in  respect  to 
municipal  courts,  acting  in  remy  but  deriving  their  authority 
solely  from  the  territorial  laws  of  the  sovereign,  they  are  and 
must,  from  the  nature  of  the  case,  be  presumed  to  be  the  best 
judges  of  the  nature  and  extent  of  their  own  jurisdiction,  and  of 
its  just  and  legitimate  exercise.     Their  judgment,  therefore,  af- 
firming that  jurisdiction,  must  ordinarily  be  conclusive  upon  all 
foreign  tribunals,  subject,  however,  to  this  reserve,  that  the  res 
is  either  within  the  territory,  or  is  positively  or  constnicUvely  in 
the  possession  of  the  sovereign  or  his  officers,  so  that  the  juris- 
diction can,  according  to  the  law  of  nations,  rightfully  attach  in 
such  tribunals.     I  say  ordinarily  conclusive,  because  no  foreign 
court  can  be  permitted  to  sit  as  a  court  of  errors  to  revise  the 
decisions  of  municipal  courts  in  the  exercise  of  the  jurisdiction 
conferred  on  them  by  the  municipal  laws.     That  would  be  to 
assume  the  final  interpretation  of  those  laws.     But  this  doctrine 
again  must  be  understood  with  its  proper  limitations,  that  the 
tribunal  is  recognised  by  the  sovereign  of  the  country  as  com- 
petent to  act  in   the  premises;    which  competency  may  be 
conclusively  established  from  the  express  recognition  of  the 
sovereign,  or  his  silent  acquiescence  in  its  decrees. 
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There  is  another  element,  which,  it  seems  to  me,  constitutes 
an  essential  ingredient  in  every  case,  where  the  sentence  of  a 
foreign  court  in  rem  is  sought  to  be  held  conclusive,  as  to  the 
title  to  the  property,  and  as  to  the  facts,  upon  which  it  pro- 
fesses to  be  founded.  That  element  is,  that  there  have  been 
proper  judicial  proceedings,  upon  which  to  found  the  decree ; 
by  which  I  mean,  not  that  there  should  be  regular  proceed- 
ings according  to  the  forms  of  our  law,  or  even  of  the 
foreign  law ;  but  that  there  should  be  some  certain  written 
allegation  of  the  offence,  or  statement  of  the  charge,  for  which 
the  seizure  is  made,  and  upon  which  the  forfeiture  is  sought  to 
be  enforced ;  and  that  there  should  be  some  personal  or  public 
notice  of  the  proceedings,  so  that  the  parties  in  interest,  or  their 
representatives  or  agents  may  know,  what  is  the  offence,  with 
which  they  are  charged,  and  may  have  an  opportunity  to  defend 
themselves,  and  to  disprove  the  charge.  It  is  a  rule,  founded  in 
the  first  principles  of  natural  justice,  that  a  party  shall  have  an 
opportunity  to  be  heard  in  his  defence  before  his  property  is 
condemned,  and  that  the  charges,  on  which  the  condemnation  is 
sought,  shall  be  specific,  determinate  and  clear.  If  a  seizure 
is  made  and  condemnation  is  passed  without  the  allegation  of 
any  specific  cause  of  forfeiture  or  offence,  and  without  any  pub- 
lic notice  of  the  proceedings,  so  that  the  parties  in  interest  have 
no  opportunity  of  appearing  and  making  a  defence,  the  sentence 
is  not  so  much  a  judicial  sentence,  as  an  arbitrary  sovereign 
edict.  It  has  none  of  the  elements  of  a  judicial  proceeding,  and 
tieserves  not  the  respect  of  any  foreign  nation.  It  ought  to 
have  no  intrinsic  credit  given  to  it,  either  for  its  justice  or  its 
truth,  by  any  foreign  tribunal.  It  amounts  to  little  more  in 
common  sense  and  common  honesty  than  the  sentence  of  the 
tribunal,  which  first  punishes,  and  then  hears  the  party — Casti^ 
gatqiiey  audiique.  It  may  be  binding  upon  the  subjects  of  that 
particular  nation.  But  upon  the  eternal  principles  of  justice  it 
ought  to  have  no  binding  obligation  upon  the  rights  or  property 
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of  the  subjects  of  other  nations ;  for  it  tramples  under  fixxt  all 
the  doctrines  of  international  law ;  and  is  but  a  solemn  fraud,  if 
it  is  clothed  with  all  the  forms  of  a  judicial  proceeding.  I  hold, 
therefore,  that  if  it  does  not  appear  upon  the  face  of  the  record 
of  the  proceedings  in  rem^  that  some  specific  offence  is  charged, 
for  which  the  forfeiture  in  rem  b  sought,  and  that  due  notice  of 
the  proceedings  has  been  given,  either  personally,  or  by  some 
public  proclamation,  or  by  some  notification  or  monition,  acting 
in  rem,  or  attaching  to  the  thing,  so  that  the  parties  in  interest 

■ 

may  appear  and  make  defence,  and  in  point  of  fact  the  sentence 
of  condemnation  has  passed  upon  ex  parte  statements  without 
their  appearance,  it  is  not  a  judicial  sentence,  conclusive  upon 
the  rights  of  foreigners,  or  to  be  treated  in  the  tribunals  of 
foreign  nations,  as  importing  verity  in  its  statements  or  proois. 

The  opinion  of  Lord  Ellenborougb  in  Buchanan  v.  RxickeVy 
(9  East  R.  192),  contains  much  doctrine  applicable  to  cases  of 
this  soirt,  although  that  case  was  a  pioceediiig  in  pemnuimj 
agamst  a  person,  who  had  never  been  within  the  jurisdiction. 
But  the  case  of  Sawyer  v.  T%e  Maine  F,  and  M.  Luuraftce 
Companyj  (12  Mass.  R.  291,  295),  b  diirectly  in  point.  The 
Supreme  Court  of  Massachusetts  there  held,  that  as  it  £d  not 
appear,  that  any  libel  was  filed,  any  monition  issued^  any  hearing 
bad,  or  that  any  of  the  formalities  had  taken  place,,  whicb  aro 
necessary  to  give  a  cooclusrve  operation  to  the  decrees  of  foreign 
courts,  the  sentence  in  that  case  (by  a  court  of  Admiralty)  was 
niot  to<  be  deemed  conclusive,  even  if  it  were  admitted  to  be  any 
evidence  at  alL  The  Court  added,  that  for  aught,  that  appeatf- 
«d  froitt  the  copy  of  the  proceedings,  the  forfeiture  was  decreed 
by  mere  arbitrary  power,  without  any  trial;  and  that  some  of 
the  forms  of  justice,  used  in  civilised  countries,  bad  been  a&- 
snmed  without  any  regard  to  the  substantial  reqobites  of  a 
judicial  inquiry. 

I  entirely  agree  to  the  doetirine  here  promulgated'^    (f  a 
civiiiaed  natioD  seeks  to  have  the  sentences  of  its  own  oourls 
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held  of  any  validity  elsewhere,  they  ought  to  have  a  just  regard 
to  the  rights  aod  usages  of  other  civilized  nations,  and  the  prin- 
ciples of  public  and  national  law  in  the  administration  of  justice* 
If  they  choose  to  proceed  without  any  written  charges  of  the 
offence,  (for  that  is  what  I  understand  to  have  been  meant  by 
the  Supreme  Court  of  Massachusetts  in  using  the  word  **  Libel** 
id  the  case  above  cited),  without  any  monition  in  rem,  or  notice 
to  the  parties,  or  those,  who  represent  them,  without  any  liear- 
mg  upon  the  fdcts,  and  without  giving  the  party  an  opportunity 
to  contest  the  charges,  or  to  know,  what  in  particular  those 
charges  are ;  it  is  but  just,  and  confermable  to  the  rights  of  other 
independent  nations,  to  disregard  such  sentences,  as  mere  mock- 
eries, and  as  in  no  just  sense  judicial  proceedings.  Such  sen- 
tences ought  to  be  deemed,  both  tx  directo  in  rem,  and  collate-' 
rally,  to  be  mere  arbitrary  edicts,  or  substantial  frauds. 

Similar  principles  were  recognised  and  maintained  by  the 
Supreme  Court  of  the  United  States  in  T%e  Maryy  (9  Cranch 
R.  139,  142,  144).  The  Court  there  said,  that  the  reason^ 
why  the  whole  world  are  ordinarily  held  to  be  bound  by  the  de-'^ 
cree  of  a  coon  of  Admimhy  in  rem,  is,  because  every  person^ 
bavf»g  flpny  interest  inf  it,  may  maker  himself  a  party  and  appeal 
ktm  the  ctecree.  But  the  Coon  added ;  *'  Notice  of  the  eon- 
tirotersy  is  necessary  in'  order  to  become  a  party ;  and  it  is^  a 
pvioeiple  of  natural  justice,  of  universal  obligation,  that  befere 
the  rights  of  an  individual  be  boond  by  a  jodiciai  sentence,  be" 
shall  have  notice  express  or  implied  of  the  proceedings  against 
l»ny.  Whei^  these  proeeedifigs  are  against  the  person,  nbrice 
is  served  personally  or' by  pobticatidn';  where  they  are  in  rem, 
Mtioe'  is  served  upon  the  thing  itself.  This*  is^  neeessarfly'  nb^ 
dee  CO  all,  who  have  an  interest  in  the  thing,  ifnd  ir  leasona^' 
ble,  because  it  is  necessary,  and  because  it  i9  the  part  of 
eommon  prudence  for  ril  those,,  v^ho'  have  an  incerest  inr  ify 
txy  guard  tbsit  interesc  by  personsy.  who  are  ia  IJ  ntiauioflr  ttr 
pofeet  it." 
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Let  U8  Qow  see,  how  far  these  principles  hare  any  just  ap- 
plication to  the  present  case.  In  the  first  place,  it  is  perfectly 
clear,  that  the  tribunals  of  Mexico,  having  jurisdiction  in  rem, 
had  a  complete  jurisdiction  in  this  case ;  for  the  schooner  was 
at  the  time  within  the  territorial  districts  of  that  government. 
In  the  next  place,  the  jurisdiction  of  the  particular  court,  being 
dependent  upon  the  municipal  law,  and  affirmed  by  the  Court 
itself,  would  seem  to  be  conclusive  upon  all  foreign  courts, 
especially  as  the  record  furnishes  evidence,  that  its  decree  in 
this  very  case  was  adopted  by  the  government  through  its  proper 
officials.  In  the  next  place,  it  is  stated  in  the  record,  that  the 
master  of  the  vessel  was  summoned  (and  he  was  the  proper 
representative  of  the  vessel  in  a  proceeding  in  rem  in  the  ab- 
sence of  the  owner),  and  that  he  appeared,  and  was  admitted 
to  make  defence  before  the  Court.  So  far  there  seems  no 
difficulty  in  the  case. 

The  real  difficulty  in  the  case  is  the  total  want  of  any  libel, 
or  allegation  in  the  nature  of  a  libel,  containing  specific  charges 
of  the  ofibnce,  for  which  the  confiscation  was  sought.  We  do 
not  know  precisely,  whether  the  ofience  intended  to  be  charged 
was  a  fraudulent  importation  of  goods  in  the  schooner  contrary 
to  law,  or  the  want  of  some  general  manifests,  the  nature  and 
objects  of  which  were  stated,  or  the  want  of  a  specific  manifest 
of  the  two  boxes  of  medicines,  containing  a  full  description  ot 
the  particular  contents  of  these  two  boxes.  In  this  respect  we 
are  left  to  mere  inference  and  conjecture.  The  only  docu- 
ments, which  contain  any  statements  on  the  subject,  to  serve  in 
the  place  of  a  libel,  are  a  letter  under  date  of  the  18th  of  April, 
1837,  from  the  commissioner  of  the  custom  house,  addressed  to 
the  administrator  of  the  custom  house  in  the  department,  in 
which  the  writer  says;  ^^I  annex  three  particular  manifests 
belonging  to  two  boxes  medicines,  [no  copies  of  these  manifests 
were  put  in  the  record]  which  arrived  in  the  American  schooner 
Oardiner,  captain  E.  B*  Freeman^  coming  from  New  Yak  in 
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ballast,  and  consigned  to  Don  Pedro  Nuel  Pailleb.  The  gen- 
eral manifests  1  do  not  send,  on  account  of  the  said  captain's 
alleging,  that  be  b  entirely  ignorant  of  the  contents  of  the  said 
boxes,  for  which  reason  he  makes  none,  although  they  have 
been  repeatedly  demanded  of  him  in  presence  of  the  coUectori 
and  also  of  the  commander  of  the  line,  that  in  case  this  defect  is 
proved,  it  may  not  be  said  to  be  from  want  of  notice,  or  from 
any  bad  faith  on  the  part  of  the  commissioner.  I  send  you, 
therefore,  the  only  documents  he  has  delivered  to  me.  The 
said  boxes  remain  on  board  the  said  vessel  under  thirteen  scab 
ibr  security,'  until  the  administration  determine,  what  shall  be 
done  with  them ;  since  there  is  no  occasion  for  the  vessel  to 
proceed  to  the  capital,  the  captain  having  written  to  the  con- 
signee to  attend  there,  and  see  what  is  to  be  done  in  the  busi- 
ness. I  annex  another  document  attested  by  the  Mexican  con- 
sul, that  the  vessel  had  been  cleared  with  the  customary  for- 
malities of  the  port,  together  with  a  rate  of  the  provisions,  and 
a  declaration  of  the  said  captain,*  but  without  a  certificate  of  the 
measurement  of  said  vessel,  the  captain  of  the  port  not  having 
measured,  which,  however,  shall  be  forwarded  to  you  as  soon  as 
done.  All  which  I  make  known  to  you,  to  serve  as  occasion 
may  require." 

This  is  the  whole  of  the  letter.  It  is  a  mere  official  letter 
addressed  by  one  public  officer  to  another.  It  contains  a  mere 
narrative  of  certain  facts.  It  makes  no  charge  whatever  against 
the  vessel,  as  being  forfeited  by  any  act  or  omission.  It  alludes 
to  no  seizure,  and  proceedings  against  the  vessel.  It  is  mere 
advice ;  and  can  in  no  just  sense  be  deemed  a  libel,  or  docu- 
ment in  the  nature  of  a  libel.  It  wants  not  merely  the  form  of 
a  judicial  proceeding  for  a  forfeiture,  but  its  very  essence. 
Looking  at  tbb  letter  alone,  no  person  could  ever  conjecture, 
that  the  facts  staled  therein,  authorized,  if  true,  a  forfeiture  of 
the  vessel,  and  were  so  charged  in  order  to  enforce  the  for- 
feiture. 
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The  naxt  documeoi  b  a  letter  addressed  to  the  adainiatrator 
oftbe  cuatom  house  to  the  District  Judge  of  the  departmeDt, 
under  date  of  the  21st  of  April,  ISSly  id  which  he  says ;  ^'  I 
hAYe  just  received  fix>m  the  comiaissioner  of  the  custom  houaft 
^t  the  principal  bar,  a  GommuDication  under  date  of  the  18th 
lastaot,  [the  foregoing  letter]  which  I  annex,  respecting  the 
want  of  general  manifests,  with  which  the  American  schooner 
Gardiner,  captain  B.  Freeman,  coming  from  New  York,  has 
arrived  at  that  port,  presuming,  that  the  other  documents,  which 
he  has  hfoiigbt,  and  which  I  have  before  me,  are  in  due  form  ol 
law.  All  which  I  communicate  to  you,  that  you*  may  deter* 
mine,  what  seems  to  you  fit  of  right.^^  Tfaia  is  the  whole  letter, 
k  cootaiDs  no  accusation,  asserts  no  offence,  chargeable  upoa 
the  vessel,  and  asks  for  no  forfeiture. 

These  are  the  only  papers,  upon  which  the  Kstvict  Judge 
pcoeeeded  to  summon  the  captain  to  appear  beibre  him  to  de- 
fend his  rights.  I  think  it  would  violate  aU  notions  of  the  ad^. 
mioi&tration  of  public  justice  to  call  them  a  libel,  or  an  allegation 
in  the  nature  of  a  libel,  or  an  accusation,  on  wUfth  to  feund  a 
decree  of  forfeiture  against  the  vessel. 
.  The  record  then  gpea  on  to  state  the  summons  and  appear* 
ance  of  the  captain  and  the  proceedings  before  the  Judge  as. 
folfows :  ^  la  virtue  of  the  foregoing  order,  appeared  at  the  ap- 
pointed bpus  befoce  this  tribunal,  the  administrator  of  the  custom 
bouse,  Attorney  General,  and  the  captain  of  the  American 
aDhoooei:  Gardiner,  to  attend  the  hearing  thereby  ordered ;  and 
the  present  proceedings  being  reajdi,  and  the  judge  having  ex-, 
pbdoed  thp  object  of  this  hearing,  which  was  made  known  to 
the  saidi  oaptain  through  his  interpretec,  Don  Andreas  Jtfandilas, 
the  said  captain  represented,  that  on  his  arrival  at  Frontera,  he 
(delivered  to  the  commissioner  ol  this  custom  house,  Don  Juaa 
Rosalind  Vega,  three  parlicuiar  invoices,  a  note  of  the  provi-. 
sions  of  bis  vessel,  and  a  clearance  of  the  custom  hoi^so  of  the 
port,  whence  he  sailed,  but  did  not  deliver  the  general,  mani^. 
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fwCs,  not  baviog  brought  tbero  on  account  of  being  ignorant  of 
tba  contents  of  tbe  two  boxes  be  had  on  board.  And  tbe  aaid 
documents  having  been  exhibited  to  him  for  recognition^  be  said 
they  were  the  same  be  bad  mentioned.  The  administrator  and 
Attorney  General  represented,  that  tbe  captain,  being  ooovicted 
by  bis  own  confession  of  having  brought  tbe  aforementioned 
boxes,  without  tbe  requisite  manifest,  conformable  to  the  laws 
relating  to  tbe  matter,  they  demanded,  that  tbe  penalty  be  im* 
posed  upon  him,  which  those  laws  prescribed  for  those,  who  do 
not  submit  to  them ;  and  which  being  heard  by  the  Judge,  he 
said,  that  in  conformity  to  tbe  demands  of  the  aforesaid  func-^ 
tionaries,  and  to  what  is  prescribed  in  article  7tb  of  the  law  of 
November  16,  1827,  and  the  decree  of  March  81,  1821,  be 
most  and  did  declare  subject  to  the  penalty  of  confiscation  the 
American  schooner  Gardiner,  with  all  her  appurtenances,  order*' 
ing  in  consequence,  that  the  said  schooner  be  brought  to  this 
capital,  where, after  appraisement  notice  to  the  supreme  govern-* 
ment,  agreeably  to  tbe  final  disposal  in  such  case,  communi*' 
eated  under  date  of  May  7,  they  should  proceed  to  a  sale  at 
public  auction,  provided  no  appeal  be  interpoaed  within  the 
legal  term  to  prevent.  Whereupon  the  session  was  eoocluded, 
the  present  being  signed  by  all  in  presence  of  the  Judge  and 
notary,  which  1  certify."  It  fiuther  appears  by  the  record, 
that  tbe  captain  refused  to  sign  tbe  foregoing  sentence,  declar* 
ing,  that  be  would  not  condemn  himself.  No  appeal  was  in- 
terposed ;  and  the  execution  of  the  sentence  was  subsequently 
directed  to  be  carried  into  eSeet. 

Now,  certainly,  the  sentence  does  purport  (m  its  face  to  de-* 
Qfee  a  confiscation  of  the  schooner,  and  to  be  pronounced  in 
conformity  to  what  is  prescribed  in  certain  municipal  laws  of  the 
government  referred  to  by  their  dates.  But  these  laws  are  not 
set  forth  in  h<te  verba,  so  that  we  are  utterly  ignorant  of  their 
contents.  What  tbe  particular  facts  or  grounds  of  the  confisca* 
tiott  were,  is  not  stated  by  the  judge  b  the  sentence,  although 
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certain  facts  and  grounds  are  stated  in  the  demand  of  confisca* 
tioQ  made  in  the  representation  (apparently  oral)  of  the  Attorney 
General  and  the  public  administrator,  viz.  that  the  two  boxes 
were  by  the  confession  of  the  captain  brought  into  port  without 
the  requisite  manifests,  and  therefore  were  subject  to  the  penalty 
prescribed  by  the  laws ;  and  hence  it  may  be  inferred,  arguendo^ 
that  the  judge  adopted  their  statements,  and  pronounced  his 
sentence  upon  that  foundation.  But  it  is  not  so  said.  And  I 
do  not  understand,  that  in  construing  a  foreign  sentence,  which 
is  to  be  held  conclusive  in  renij  as  to  the  facts  and  grounds  of 
the  sentence  stated  therein,  this  Court  is  bound  to  make  out 
such  facts  and  grounds  by  argument,  and  inference,  and  conjee- 
ture.  The  facts  and  grounds  ought  to  appear  ex  directOy  in 
order  to  estop  the  parties  in  interest  from  denying  or  question- 
ing them.  I  agree  with  the  doctrine  of  Lord  EUenborough  in 
FUher  v.  Ogle,  (1  Camp.  R*  418),  that  courts  of  justice  are 
not  bound  to  fish  out  a  meaning,  when  sentences  of  this  sort  are 
produced  before  them.  Whatever  points  the  sentence  pro- 
fesses ex  direeto  to  decide,  they  are  bound  to  respect,  and  ad- 
rait  to  be  conclusive.  But  if  the  sentence  be  ambiguous  or 
indeterminate  as  to  the  facts,  on  which  it  proceeds,  or  as  to  the 
•  direct  grounds  of  condemnation,  the  sentence  ought  not  to  be 
held  conclusive ;  or  the  courts  of  other  countries  put  to  the 
task  of  picking  out  the  threads  of  argument,  or  of  reasoning  or 
of  recital,  in  order  to  weave  them  together,  so  as  to  give  force 
or  consistency  or  validity  to  the  sentence.  The  doctrine  in 
Calvert  v.  Bovill,  (7  Term  R.  523),  and  Christie  v.  Secretan, 
(8  Term  R.  192),  seems  to  me  on  this  point  entirely  correct 
and  satisfactory.  In  Maley  v.  Skaitucky  (3  Cranch  R.  458, 
488),  it  was  said  by  Mr.  Chief  Justice  Marshall,  in  delivering 
the  opinion  of  the  Court,  that  the  sentence  of  a  foreign  court  of 
Admiralty  has  never  been  supposed  to  evidence  more  than  its 
own  correctness  ;  and  consequently  has  never  been  supposed  to 
establish  any  particular  fact^  without  which  the  sentence  may 
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have  been  rightly  pronounced.  The  same  rule  applies  to  the 
decrees  of  municipal  courts,  where  the  decree  is  general,  and 
does  not  profess  to  proceed  ex  directo  on  any  particular  facts 
stated  in  the  decree. 

On  the  whole,  therefore,  for  the  reasons  already  stated,  I 
strongly  incline  to  hold,  that  for  the  want  of  some  suitable 
allegation  of  the  offence,  in  the  nature  of  a  libel,  and  for  the 
want  of  any  statement  of  facts  ex  directo,  upon  which  the  pre- 
sent sentence  professes  to  be  founded,  it  is  not  conclusive  evi- 
dence against  the  plainti£  in  the  present  suit. 

But  it  does  not  appear  to  me  necessary  to  rest  the  decision 
in  the  present  case  wholly  on  this  ground.  There  is  a  clause 
in  the  policy,  that  '^  the  insurers  shall  not  be  answerable  for  any 
charge,  damage,  or  loss,  which  may  arise  in  consequence  of 
seizure  or  detention  for  or  on  account  of  illicit  or  prohibited  trade, 
or  trade  in  articles  contraband  of  war."  The  question  of  the 
true  interpretation  of  this  clause  came  before  the  Supreme 
Court  of  the  United  States  in  the  case  of  Carritigton  v.  T%e 
Merchants^  Insurance  Company,  (8  Peters  R.  496,  516,517, 
518).  It  was  there  held,  that  to  bring  a  case  within  the  clause, 
as  an  exception  to  the  liability  of  the  insurers,  it  is  not  neces- 
sary, that  there  should  be  a  legal  or  justifiable  cause  of  condem- 
nation ;  but  that  it  is  sufficient,  that  there  is  a  legal  or  justifiable 
cause  of  seizure  and  detention  for  or  on  account  of  a  supposed 
illicit  or  prohibited  trade.  If,  therefore,  there  was  a  seizure  or 
detention  bond  fide  made  upon  a  reasonable  ground,  such,  for 
example,  as  if  there  was  a  well  founded  suspicion  of  such  illicit 
or  prohibited  trade,  or  probable  cause  to  impute  or  to  justify 
further  proceedings  and  inquiries,  that  would  be  a  legal  and  jus- 
tifiable cause  of  seizure  and  detention  within  the  purview  of 
Che  clause.  On  the  other  hand,  if  there  was  a  mere  lawless 
seizure  or  detention  under  the  pretext  of  illicit  or  prohibited 
trade,  and  it  was  utterly  unfounded,  and  without  any  reasonable 
cause  of  suspicion,  and  was  used  merely  as  a  pretence  to  cover 
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an  inteiuional  fraud  or  tort,  then  the  seisure  or  deteitttoii  waa 
HOC  such  as  is  contemplated  in  tb6  clause. 

That  there  was  a  sei2ure  in  this  ease  admits  of  no  doubt ;  for 
there  was  a  proceeding  in  reniy  whether  regular  or  irregular  it 
of  00  consequence,  and  a  conBscatiod  adjudged  in  rem.  The 
property  was  within  the  territory,  in  the  possession  and  undet 
the  control  of  the  government  crfEcers.  Physical  force  actually 
applied  is  not  indispensable  to  constitute  a  seizure  or  detention. 
It  b  sufficient,  if  the  property  be  potentially  within  tbe  reach, 
and  subject  to  the  process  of  the  goyeinment.  Thus,  an  em* 
bargo  laid  on  vessels  in  a  port  is  not  less  real,  aa  an  arrest, 
seizure,  or  detention,  because  it  is  unaccompanied  with  a  pbysi^ 
cal  force  put  on  board  to  prevent  a  departure  from  tbe  port. 
Tbe  restraint  may  be,  and  is,  just  as  operative,  if  there  is  a  moral 
force,  and  power  of  immediate  action,  which  subdues  resrstance. 
There  is  a  complete  subjection  or  deditio  to  the  local  sovereign* 
ty,  when  it  has  the  means  and  capacity  and  wilt  immediately  at 
band  to  enforce  obedience  to  its  orders* 

The  seizure  and  detention  were  also,  as  it  afipears  to  me, 
clearly  and  avowedly  made  for  and  or  account  6t  a  supposed 
illicit  or  prohibited  trade ;  that  is  to  say,  a  trade  carried  on,  or 
attempted  to  be  carried  on,  without  the  proper  doduments  Of 
manifests  required  by  law.  No  other  cause  k  assigaed  or  pre* 
tended.  I  do  not  say,  that  there  was  any  just  ground  of  con-* 
demnation.  It  is  sufficient,  if  there  was  a  juat  mi  reasoaabte 
ground  for  the  proceedings  on  account  of  the  supposed  lAicii;  or 
pcobibifed  trade.  Tbe  only  question,  then,  open  for  conaidera« 
tk>o,  is,  whether  the  accusation  of  the  asserted  illicit  or  prohibited 
trade  waa  a  mere  cover  and  fraudulent  pretence  for  a  wanton 
trespass  and  aggravated  wrong  in  known  vidation  of  law  and 
right,  or  waa  Aon4  Jide  made^  however  unfounded  in  hei*  If 
the  latter,  the  insurers  are  exonerated ;  if  tbe  former,  dien  tbey 
are  liable  for  the  loss.  In  short,  tbe  qiuestion  comes  to  thrs^ 
wbethtfif  the  wbde  precaetfiiigs  we>e  kiwwi»gly  aad  intettiioBally 
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fraudulent,  without  any  reasonable  suspicions  to  justify  them. 
If  the  condemnation  was  without  any  hearing,  or  opportunity 
of  hearing,  on  the  part  of  the  captain,  before  the  Court,  every 
presumption  of  mala  fides  must  be  materially  strengthened. 

It  appears  to  me,  that  the  question  of  fraud,  or  not,  is  com- 
pletely open  as  a  matter  of  fact  for  the  consideration  of  a  jury 
under  all  the  circumstances  of  this  extraordinary  case.  Before 
that  question  can  be  properly  disposed  of,  it  will  probably  be 
found  necessary,  in  addition  to  other  evidence,  to  have  the 
Mexican  laws,  on  which  the  condemnation  is  supposed  to  have 
been  founded,  before  the  Court,  so  that  the  point  of  probable 
cause  of  seizure  for  defect  of  the  proper  manifests  may  be  more 
fully  presented,  in  explanation  of  the  res  gesia^  to  repel  or  con- 
firm the  suggestion  of  fraud.  Trial  by  Jury  ordered. 

VOL.  III.  78 
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AB ANDONM  ENT.  ADM  I RALTY. 

iSee  Insurance,  03.  I.  Couitn  of  Admiralty  do  not 

recognise  the  rule  in  Equity,  re- 

ABATEMENT.  quiring  two  witne^^ses,  or  one  wit- 

1.  It  is  not  a  good  plea  in  abate-  neas  and  strong  corroborative  cir- 
ment  to  a  suit  in  the  Circuit  Court  cunistances,  in  order  to  overcome 
of  the  United  States,  for  the  recov-  the  denial  in  the  answer. 

eiy  of  land,  that  another  action,  in  Shenoood  v.  Hill  ei  al.    127 

which   the   present   defendant    is  2.  The  Adniiraliy  has'  no  juris- 

plaintiff,  and  the  present  plaintiff  is  diction  over  preliminary  cnniracts 

defendant,  is  pending  in  the  State  leading  to  maritime  contrarts. 

Court,   for   the   recovery    of  the  The  Schooner  7Vt6u«ie.    144 

same  iand.  3.  The  jurisdiction  of  i  he  Admi- 

Wadleigh  v.  Veazit,    164  rally  does  not   depend  upon   the 

2.  To  snstnin  a  plea  of  the  pen-  particular  name  or  character  of  the 
dency  of  another  action,  it  must  be  instrument,  hut  whether  it  imports 
generally  shewn,  that  the  two  ac-  to  be  a  maritime  contract.  llAd. 
tions  are  by  the  same  plaintiff  4.. No  appeal  lies  from  a  decree 
against  the  same  defendant,  and  of  the  District  Court  in  an  adrai- 
founded  on  the  same  cause  of  ac-  raltv  cause,  except  to  the  next  term 
tion.                                          Ibid,  of  the  Circuit  Court. 

^  QiMcre;  where  the  plaintiff  is  Steamboat  J^tw  England,  495 
the  same  and  the  cause  of  action  5.  The  appeal,  to  be  effectual, 
the  sanie,  whether  there  is  any  must  be  entered  before  the  ad- 
case,  where  the  defendant  must  not  joumment  rine  die,  of  the  District 
be  the  same  in  the  two  suits,  in  Court,  unlesn  a  different  time  is 
order  to  sustain  the  plea.          Rid.  specially  allowed  by  the  District 

Court  in   the  peculiar   case,  or  is 

ACCOUNTS.  pres<'ribed  by  the  general  rules  of 

1.  In  cases  of  mutual  running  the  Court.  Jbid. 
accounts,  every  item,  whether  for  6.  If  in  either  ease  an  appeal  is 
pay,  services,  or  otherwise,  ending  entered  within  the  prescribed  term, 
m  a  debt,  is  to  be  deemed  a  credit  it  relates  back  to  the  time  of  the 
in  favor  of  the  pany  pro  tanio.  decree,  although  actually  enterefl  in 

Gass  V.  Slinson.    99  vacation.                                   Jbid. 

2.  HeU  that  the  master  was  right  7.  A  party  may  appeal  from  an 
in  allowing  a  sum  for  la^)or,  wharf-  interlocutory  decree,  having  the 
age,  &c.,  as  a  credit  in  an  accoimt.  effect  of  a  final  decree ;  or  he  may. 

Ibid,  at  his  election,  wait  until  the  final 

See  Conflict  of  Laws.  decree  is   positively  entered,  and 

PatmEi\ts,  3.  then  may  enter  an  appeal.        Jbid. 

8.  A  decree  nwaixiing  a  certain 

ACT  OF  CONGRESS.  rate  of  salvage  of  the  proceeds, 

iSSee  Construction,  10, 11, 12,  afier  deducting  charges    and   ex- 

13,  14,  15.  pauses,  and  fees  of  Court,  is  not  a 

Duties,  1.  final  decree ;  but  at  most  is  only  an 
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iDtertocutory  decree,  in  the  nature 
of  a  fiuni  decree.  Ibid, 

9.  To  make  a  decree  in  a  salvage 
case  p<}8iiiveiy  final,  all  the  chain^es 
and  expenses  should  be  ascertained, 
and  the  salvage  apportioned,  and 
the  rightis  of  each  salvor  definitely 
fixed,  so  that  he  may  appeal  there- 
from, if  he  chooses.  Jhid. 

10.  Qutfre,  whether  a  libel  of 
review,  in  the  nature  of  a  bill  of 
review  in  equity,  will  lie  in  a  Court 
of  Admiralty.  IbiiL 

11.  A  rehearing  in  admiralty 
cannot  Y»e  had  after  the  term  of  the 
Court  has  passed,  at  which  the  de- 
cree was  made.  Ibid, 

12.  All  decrees  in  admiraltv  are 
deemed  to  be  enrolled  as  of  ^he 
term,  in  which  they  are  made. 

Ibid. 
Su  Frfigbt,  10. 
Insurance,  6. 
Jurisdiction,  14,  15,  16^ 

17. 
Salvaor. 
Seamen's  Waors,  10. 

ACTION. 

See  Damage. 

ADMISSIONS,  PAROL. 

Set  Mortgage,  6,  8. 

ADVANCES. 

See  Conflict  of  Laws,  4. 
Mortgage,  9,  10. 

ADVERSE  POSSESSION. 

See  Possession. 
Trust,  4. 

AFFIDAVITS. 

See  Injunction. 

AGENT. 

ee  Trust,  1,5. 

AGREEMENT. 

Su  Charter  Partt. 
EquiTT,  9. 

ALIEN. 

See  Jurisdiction,  7, 11, 12. 


AMENDMENTS. 

SeeE<imrj,  17,  18,  19,  20, 
21,22. 
Practice,  1, 2. 

ANSWER. 

Su  EquiTT,  2,  11, 17, 18, 19, 
20, 21, 22. 

APPEAL. 

Su  Admiraltt,  4, 5, 6^  7. 

APPLICATION  FOR  PATENT. 
See  Patent,  2. 

APPLICATION       OF       PAY- 
MENTS. 
iS^e  Payments. 

ASSESSORS. 

A  memorMndtim  on  the  books  of 
the  Town  Clerk,  that  certain  per- 
sons were  ^  sworn  to  office"  as  as- 
sessors, siimed  hy  the  Clerk,  as  a 
Justice  of  the  Peace,  and  not  as 
Town  Clerk,  is  a  sumcient  certifi* 
cate  of  the  official  oath,  according 
to  the  requirements  of  the  Statutes 
of  Maine. 

Ware  v.  Bradbury.    186 
SuTax. 

ASSIGNMENT. 

1.  A  conveynnce,  by  a  debtor 
known  to  be  insolvent,  of  all  his 
property  to  one  or  more  creditors, 
in  discharge  of  their  own  debts 
and  liabilities,  not  exceeding  the 
amount  due  and  payable  by  them, 
and  not  fov  the  benefit  of  the  cred' 
iters  at  large,  or  of  any  other  cred- 
itors than  (he  immediate  grantees, 
is  not  a  **  voluntary  assignment"  to 
creditors,  within  the  purview  of 
the  Act  of  1799,  ch.  128,  §  65,  so  as 
to  he  aflfected  by  the  priority  of  the 
United  States,  unless  it  appear,  that 
it  was  made  with  the  intent  to 
evade  the  priority  given  by  the  Act 
to  the  United  States. 

Uniied  States  v.  McLeUan.    .345 

2.  The  construction  of  the  Act 
of  1799,  ch.  128,  cannot  defieiid 
upon  the  provisions  of  any  particu- 
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lar  stRtute  of  a  State,  which  does    fence,  id  order  to  ascertain,  wlieiher 

not  fall  within  its  veir  terms.  such  supplies  and  repairs  are  ue- 

UnUed  !^ates  v.  McLelian,    345    ceesary   mid   proper.     He   is  not 

bound,  however,  to  show,  that  titere 
ATTACHMENT.  was  a  positive  necessity.    It  is  suf- 

See  EquiTT,  3»  ficient,  if  there  is  au  apparent  ne- 

cessity, so  for  as  the  lender  is  able 
AVERAGE,  GENERAL.  upon  due  inquiry  and  due    dili- 

S$e  IrfsuRANCE,  1, 2, 3, 25, 26^    geoce  to  asceriain  the  farts. 

27,31,32,34,36.  Tke  Ship  ForlUwU.    228 

5.  The    lender   upon   bottomiy 
BAIL,  DELIVERY  ON.                  will  be  protected  in  such  a  case  of 

See  Salvage,  4.  apparent  necessity  for  his  advances^ 

even  though,  upon  a  fuller  exami- 
BAR.  nation  and  a  more  thorough  inves- 

See  JuoGMSirr.  tigation  of  the  facts,  at  a  subse- 

quent period,  ii  should  be  doubtful, 
BARRATRY.  whether  the  supplies  and  repairs 

See  Shippiito,  17, 18.  were  really  necest^ary.  Ibid. 

6.  Where  there  is  an  apparent 
BILL  OF  LADING.                        necessity  for  reiiairs,  the  lender  on 

Su  SHippiffo,  17, 18.  bottomry  is  under  no  obligation  to 

inquire,  as  to   the  best  mode   of 

BILLS  OF  EXCHANGE.  making  the   repairs,  or    wliether 

See  Conflict  of  Laws,  3.       they  are  made  in  the  most  judicious 

manner,  or  to  ascertain  the  cause  of 

BOJVA  FIDE  PURCHASER.         theiniury.    As,  for  example,  where 

Su  PaacuA8aa«  an  acknowledged  leak  exists,  how 

it  is  caused.    It  is  sufficient,  if  he 
BOOKS.  acts  with  good  faith ;  and  does  not 

See  Evidence,  8.  cooperate  wilfully  in  any  unneces- 

sary expenditure.  Ibid, 

BOTTOMRY.  7.  A  master,  acting  with  reason- 

1.  The  master  of  a  ship  has    able  diligence,  discretion,  and  skill, 
'authority  in  a  foreign  port  to  pro-    upon  the  advice  of  competent  per- 

cure  all  supplies  and   repairs  ne-  sons,  at  a  foreign  port,  in  making 

cefflary  for  the  safety  of  the  ship,  repairs,    will    he   protected,   even 

and  the  due  performance  of  the  though  a  more  judicious    course 

voyage.     7%e  Sk^  fhrtUude.    2S28  might  possibly  have  been  adopted 

2.  'I  bis  authority  is  not  confined  in  the  judgment  of  other  more  skil- 
to  such  supplies  and  repairs,  as  are  ful  persons.  Ibid. 
absolutely  necessary,  or  indisijensa-  8.  In  a  suit  on  a  bottomry  bond, 
biy  necessary ;  but  includes  all  in  rem,  where  the  defence  is,  that 
such,  as  are  reasonably  fit  and  the  repairs  were  not  necessary,  it 
proper  for  the  ship  and  the  voyage,  seems,  that  the  master  is  not  a  com- 

Ibid,  petent  witness  for  the  libellant  to 

3.  Where  such  supplies  and  re-  establish  the  necessity  of  the  re- 
pairs are  reasonably  nt  and  pro|)er,  pairs ;  as  the  decree  would  be  evi* 
the  master,  if  he  has  not  suitable  dence  of  this  necessity  in  a  suit 
funds,  or  cannot  obtain  money  on  brought  against  him  by  the  owner 
the  |)erBonal  credit  of  the  owner,  for  improper  conduct  in  directing 
may  take  it  upon  bottomry.      Ibid,  the  repairs.    But,  under  such  cir- 

4.  The  lender  on  bottomry  is  cumstances,  the  Court  will  presume 
bound  to  exercise  reasonable  dili-  favorably  for  the  master,  until  the 
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preeumpdon  is  overcome  by  clear  CHANCERY,  MASTER  IN. 

proofs.                                      Ibid,  See  Accounts,  2. 

9.  Material  men, aod  shipwrights  EquiTT,  4,  5. 
and  repairers,  have  a  Hen  for  re- 
pairs made  on  a  ship  in  a  foreign  CHARTER-PARTY. 

port,  whenever  these  repairs  are  An  agreement  for  a  charter-par- 
apparently  reasonable  and  proper,  ty  to  t^  made  at  a  later  period; 
although  not  absolutely  necessary.  Held^  under  the  circumstance^  to 
All  that  is  required  on  their  |Mirt  is  amount  to  a  present  charter-party, 
eood  faith,  and  reasonable  ground  notwithstanding  a  more  formal  in- 
fer action.                                  Ibid  strumeni  was  contemplated. 

10.  A  regular  survey,  by  compe-  The  Schooner  Tribune.    144 
tent  and  skilful  persons,  and  repairs 

made  in  pursuance  of  their  recom-  CITIZEN  OF  U.  STATES. 
mendation,  is  primd  facie  evidence  See  Jurisdiction,  7,  8, 12. 
of  the  propriety  of  making  the  re- 
pairs, to  justify  the  master  and  lend-  COLLUSION, 
er  on  bottomry.                        Ibid.  See  Insurance,  3^  34, 36. 

11.  The   lender  on  bottomry  is 

prima  facie  presumed  to  have  made  COMBINATION. 

inquiriesi  as  to  the  apparent  neces-  See  Patents,  2,  4. 
sity  I  if  repairs,  and  to  have  acted 

upon  the  facts  and  circumstances,  COMMON,  TENANT  IN 

as  mnde  known  by  the  survey  to  Su  Tenant  in  Common. 
the  master.                                Ibid 

12.  The  onfM  probandi^  that  the  CONFESSIONS, 
master  has  other  funds,  or  that  the  See  Evidence,  1 1 . 
owner  has  a  peri*onal  credit  in  that  MoRTt3AOE,  8. 
port,  is  not  upon  the  lender  on  bot- 
tomry, but  lies  on  the  owner,  who  CONFLICT  OF  LAWS. 
resists  the  bottomry  bond.        Ibid.  1.  Where  a  suit  was  brought,  for 

See  EquiTT,  13.  a  balance  of  account,  for  advances 
Lien,  1.  made  at  Boston,  upon  goods  cod- 
Seamen's  Wages,  2.  signed  to  the  plaintiflfs  at  Trieste, 

and  solrl  by  them  at  a  great  losw,  it 

BOUNDARIES.  was  held,  that  the  balance  was  not 

See  Construction,  4, 5, 6.  payable  at  IVieste,  but  at  Boston, 

and,  therefore,  the  balance  was  to 

CAPTURE.  be  estimafed  in  damages  at  the  par, 

iS^  Freight,  6.  and  not  at  the  rate  of  exchange. 

Grant  v.  Healey,    523 

CERTIFICATE  OF  CONSUL.  2.  Where  a  balance  is  due  on 

See  Shipping,  2.  account,  payable  in  a  foreign  coun- 
try, the  creditor,  if  he  sues  for  the 

CESTUI  qUE  TRUST.  same  in  another  country,  is  entitled 

See  Trust,  3.  to  be  paid  at  the  rate  of  exchange. 

In  other  words,  he  is  entitled  to 
CHAMPERTY.  have  the  money  replaced,  where  it 
See  EquiTT,  1 L  was  agreed  to  be  paid.              IWd. 
Trust,  3.  3.  Semble,  That  there  is  no  differ- 
ence between  bills  of  exchange  and 
CHANCERY.  other  contracts  for  payment  of  mo- 
See  E<^uiTT,  ney  in  a  foreign  country,  as  to  the 
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right  to  damages  to  replace  the  mo-  oti  Vie  bank^  limits  the  grant  to  the 

Dey,  where  it  was  payable,  except  bauk,  and  excludes  the  flats.     Ibid. 

that  the  usage  of  trade  has  fixed  the  fS.  Where  there  was  a  deed  from 

rate  of  damages.                      Ibid,  the  State,  conveying  all  the  right, 

4.  SembU^  That  advances  ought  title  and  interest  of  the  State  unto 

to  be  deemed  reimbursable  at  the  a  ^  lot  of  land  numbered  ten,  as 

place  where  they  are  made,  and  was  surveyed  by  Park  Holland,  in 

sales  of  goods  accounted  for  at  that  the  year  1801,"  which  deed  in  the 

place,  where  they  are  made,  or  au-  specific  boundaries,  bounded   the 

tborized  to  be  made.                Ibid,  lot  on  one  side  to  a  stake,  and 

thence  **  to  the  bank  of  the  river, 

CONSTITUTION  OF  THE  U.  thence  by  the  bank   of  the  river 

STATES.  to  the  first  mentioned   bounds;" 

See  Patents,  7,  8.  and  in  the  plan  the  lot  was  laid 

down  bounded  on  the  river ;  Qucarej 

CONSTRUCTION.  whether  takinj;  the  whole  descrip- 

1.  The  Courts  of  the  United  tion  together,  it  did  not  convey  the 
States  are  not  bound,  in  the  inter-  lot  to  the  stream,  and  include  the 
pretation  of  deeds,  by  the  local  ad-  flats.  Ibid, 
judications  of  a  particular  State.  7.  If  apian  is  referred  to  in  a 

Thomas  v.  Hatch,    170  deed,  and  the  land,  according  to 

2.  Deeds  are  always  construed  that  plan,  is  bounded  on  a  nver^ 
according  to  the  force  of  the  Ian-  with  no  other  specific  boimdaries 
guage  used  by  the  grantor,  and  the  than  the  river,  Semble^  that  the  flats 
apparent  intentions  of  the  parties  will  pass,  by  operation  of  law,  with 
deducible  therefrom.                Jbid,  the  upland.                               Ibid, 

3.  The  following  words  followed  8.  A  plan  of  a  tract  of  land,  which 
the  granting  part  of  a  deed ;  *'  a  is  referred  to  in  a  deed,  for  purpo- 
eertain  tract  of  land,  of  which  only  ses  of  description,  is  to  be  treated, 
five-eighths,  common  and  undi-  as  if  it  were  annexed  to,  and  made 
vided,  is  the  property  of  J.  D.  (the  part  of  the  deed.  Ibid, 
grantor),  and  is  hereby  conveyed,  9.  In  the  construction  of  penal 
with  the  exceptions  of  about  ten  statutes,  the  proper  course  is  to 
acres  of  land  conveyed  by  deed  to  search  out  and  follow  the  true  in- 
W.  H.,  &c.  &c.,  and  also  one  acre  tent  of  the  legislature,  and  to  adopt 
conveyed  by  deed  to  R.  &c.,  and  that  sense,  which  hnrmonizes  best 
also  a  strip  of  land,  &c.,  containing  with  the  context,  and  promotes  in 
one-eighth  of  an  acre,  &c.,  which  the  fiillest  manner  the  apparent 
exceptions  are  reserved  out  of  the  policy  and  objects  of  the  legislature, 
five-eighths  as  aforesaid;'*  Held,  Untied SUdes  v.  Winn,  185 
that  the  grantor  conveyed  nothing  10.  In  construing  an  act  of  Con- 
in  the  expected  pan-els,  but  five  gress,  if  there  be  a  mistake  appa- 
undivided  eighths  in  the  remainder  rent  upon  the  face  of  the  net,  winch 
of  the  tract.                               Ibid,  may  be  corrected  by  other   lan- 

4.  A  boundary  "on  a  stream,"  guage  in  the  act  itself,  the  mistake 
or**  by  a  stream,"  or  "  to  a  stream,"  is  not  fatal. 

includes  the  flats,  at  least  to  low  Blanchard  v.  Sprague,    279 

water-msrk,  and  in  many  cases  to  It.  No  mere  misnomer  in  the 

the   middle  thread  of  the   river,  name  of  a  person,  or  a  corporation, 

QiMsre ,'  how  it  would  be  where  the  named  in  the  act  is  fatal,  if  the  per- 

boundary  was  "on  the  bank^  of  a  son  or  corporation  really  intended 

river.                                        Ibid,  can  be  collected  from  the  terms  of 

5.  A  boundary  on  the  bank  of  a  the  act.  Ibid. 
river,  f^^^rrtng  io  fixed  momunemU  12.  But  where  the  descriptive 
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words  constitute  the  very  esMiioe  CX)NTK ABA-NIX 

of  the  act,  imtess  the  deecrifition  ie  Su  Iecsdrakce. 
so  clear  and  accurate  as  to  rvfer  to 

the  particular  subject  loteaded,  and  CONTRACT, 

to  be  incapable  of  being  applied  to  1.  If  a  eonlract  or  order,  under 

any  other,  the  mistake  is  nital.  which  goode  are  to  be  furnished. 

Ibid.  ik>re  uot  specify  any  lime  at  which 

]*).  There  is  no  case,  where  a  they  are  to  be  delivered,  the  hiw 
Court,  in  the  construction  of  a  stat-  tmplies  a  contract,  that  they  should 
ute,  hes  sulistituted  other  wonis  be  deliven^d  within  a  reasonable 
mid  other  dates  in  order  to  main-  time;  and  no  evidence  will  bead- 
tain  an  act,  making  erroneous  refer-  mifi'sible  to  prove  a  specific  time^al 
ences  to  things  aliunde,            Mfid.  which  they  were  to  be  delivered, 

14.  By  act  of  Congress  of  30th  for  that  wouki  be  to  contradict  and 

June,  1834,  it  was  enacted,  **  Thai  vary  the  legal  interpretation  of  the 

there  bo  granted,  &c.  unto  Thomas  instrument.         Cocker  v.  FmrikSu 

Bla!>chard,  &c.,  for  the  term  of  Hemp  and  Flax  Manuf,  Co,    530 

fourteen  years  from  the  ttoe^  day  2.  The  question  of   reasonable 

of  January,    1837,  the   exclusive  time  is  detennined  by  a  view  of  all 

privilege  of  making,  constructing,  the  circumstances  of  the  case;  and 

nsing,  and  vending  to  others  to  be  parol  evidence  of  the  conversations 

used,  his  invention  of  a  *  fnachum  of  the  fiarties  may  he  admitted  to 

for   tHvning   or    cutting    irregiilar  show    the     circumstances    under 

forms,'  a  descrffitioa  of  which  is  which  tlie  contract  was  made,  and 

given  in  sche«lule  or  specification  what  tJie  parties  thought  was  a  te%r 

annexed  to  letters  patent,  granted  sonable  time  for  performing  it. 

to  the  said  T.  B.  for  the  said  inven-  Jkid. 
tioB,  on  the  twdfUi  of  January, 

1820."    Now,  there  were  no  such  CONVEII8ATiON& 

letters  parent  of  the  h^elflh  of  Jan*  See  CoirraACT,  2. 
uary,  1820,  as  are  referred  to  in  tins 

act ;  hut  letters  patent  of  the  hven-  CONVEYANCE. 

HeUt  January,  18^;  and  the  words  See  Assionmeitt,  I. 
of  desci*iptioR-  therein  WH'e,  **att 

engine  for  turning  or  cutting  irreg-  CORPORATION. 

kir  forms,**  instead  of  ^'a  machine  iSSee  Jurisoictio:*,  8,  IfO. 
fbr  turning   or    catting    irreguW 

forms.**    //f/{/,  that  the  Court  could  COSTS.                            - 

not  corrpct  this  variance,  so  as  to  See  Coukts  of  V.  Statbs,  3^ 

give  validity  to  the  letter»-pntent,  Salvagb,  7. 
under  the  act  of  18M.               Ikid. 

IJV.  An  A€«  of  Congress  o«ght  to  COURT  PROBATE. 

be  constrnedi  so  as  not  to  operate  See  Probatk  Court. 
retrospectivetv,  or  ex  poet/acto,  nn- 

less  that  eonstriK^tion  is  unavoid-  COURTS  OF  THE  (J.  STATES. 

able.     Blanchard  v.  Sprague,    535  ) .  On  commercial  qiMstione,  the 

See  AssioNMENT.  eourts  of  the  United  states  afe  not 

CoFTTRACT.  bound  by  the  decisiowiof  the  State 

fiuTiEs,  2.  Courts. 

ATKMTs,  3,  5.  JfiUiams  v.  St^M  hw.  Co.  278 

Rohmaon  v.  Com,  hu.  Co,  281 

CONSUL.  2.  In  the  Circuit  Court  of  tbe 

Sec  Insurance,  6, 8.  United  States,  if  the  sum  for  which 

SHTPpiifo,  1, 2,  ^  5.  judgment  is  to  be  entered  is  1 
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than  five  hundred  dollars,  the  plam- 
tiff  is  not  entitled  to  costs. 
Su  Abatement,  1 . 
Admiralty,  4, 5. 
Construction,  1. 
Jurisdiction,  1,  7,  8,  9, 

10, 11, 12 
mortoaoee,  3. 
Practice,  2. 

ShiI'PINO. 

CREDITORS. 

Su  Assignment. 

CREW. 

iSSee  Shipping,  12. 

CROSS-EXAM  IN  ATION. 
Su  Evidence,  6,  7. 

DAMAGE. 

Actual,  perceptible  damage,  is 
not  indispensable  as  the  foundation 
of  an  action.  It  is  sufficient  to 
show  a  violation  of  a  right.  The 
law  will  presume  some  damage  in 
such  a  case.  Aforiwri,  where  the 
act  done  is  such,  that,  by  its  repeti- 
tion or  continuance,  it  may  become 
the  foundation  or  evidence  of  an 
adverse  right. 

fVebb  V.  PoHland  Manuf.  Co.    189 
See  Watercourse,  1. 

DEATH. 

Su  Evidence,  6. 

DECREE. 

See  Admiralty,       4,  6,  7,  8, 

9,12 

DECRETAL  ORDElt 

Su  EquiTY,  3. 

DEEDS. 

See  Construction,  2, 3,  4, 5, 

6,7,8 
Partition,  Trust,  1. 

DESERTION. 

See  Shipping,  5. 

DESTITUTE  SEAMEN. 

jS^e  Shipping,  1,  2,  3, 4,  5. 

FOL.    111.  79 


DISSOLUTION  OF  PART- 
NERSHIP. 

See  Partnership. 

DIVERSION. 

See  Watercourse. 

DOMICIL. 

See  Juriddiction,  II,  12. 

DUTIES. 

1.  By  the  Act  of  Congress  of 
1833,  cap.  54,  §  4,  French  sillc 
gloves  are  free  of  duty  upon  im- 
portation.   Adams  v.  Bancroft,  384 

2.  Laws  imposing  duties  are  not 
construed  beyond  the  naiural  im- 
port of  the  language,  and  duties  are 
never  imposed  upon  the  citizens 
upon  doubtAii  interpretations. 

IhitL 

ELECTION. 

See  EquiTT,  14. 

ENDEAVOR  TO  MAKE  A  RE- 
VOLT. 

Set  Fisheries,  2. 

ENROLLMENT  &  LICENSE. 
See  Fisheries. 

ENTRY. 

Su  Seisin,  1,  2. 

EQUITY. 

1.  Courts  of  Eauity,  in  cases  ef 
set-oflT,  follow  the  law. 

Gass  v.  Stinton,    99 

2.  The  answer  of  a  defendant 
in  another  suit,  though  good  evi- 
denpe  again«t  him,  is  not  admissible 
against  u  co-defendant. 

Dtxttr  y ,  Arnold.     152 

3.  Under  a  decretal  order  of  tlie 
Court,  certain  lands  were  sold  by 
the  Master,  and  the  purchaser,  in 
conformity  with  a  further  decretal 
order,  gave  security  to  the  Master^ 
in  the  shape  of  a  covenant,  with  a 
surety,  to  pay  the  purchase-money 
within  fifieen  days.  The  money 
was  not  paid,  by  either  the  princi- 
pal or  surety,  within  the  ap|)oiDted 
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time.    Hdd,  that,  on  occasion  of  of  the  estate,  except  from  the  time 

this  default,  a  remedy  at  common  when  the  conveyance  to  them  is 

law  would  he  inadequate;  that  no  completed.                                lind, 

proper  damages  could  be  given  at  8.  In  the  case  of  a  bill  against 

common  law  upon  a  covenant  taken  a  banking  corporation,  to  account 

by  a  Court  of  Equity  to  enforce  its  for  certain  property  held  by  them, 

own  decretal  orders;  that  a  court  as  collateral  security  for  debts  due 

of  common  law  could  not  entertain  them  from  a  third  person,  and  to 

a  suit  upon  such  a  security;  that  apply  the  surplus,  after  satisfying 

whoever  makes  himself  a  party  to  themselves,  to  the  plaintiff's  debt, 

the  proceedings  of  a  Court  of  Equi-  the  debtor  is  a  necessary  party  to 

ty,  and  undertakes  to  do  a  particu-  the  bill. 

lar  act  under  its  decretal  orders,  Wilson  v.  CSiy  Bank,  4*23 
may  be  compelled  to  perform,  what  9.  The  bill  did  not  state,  in  what 
he  has  undertaken ;  that  a  Court  of  State  the  parol  agreement  for  co> 
Equity  may,  by  attachment, compel  partnership  was  actually  made, 
a  purchaser  at  a  sale  by  the  Master,  though  it  might  be  taken  from  the 
to  complete  his  purchase,  by  pay-  allegations  to  have  been  made 
ing  in  the  purchase-money ;  and  either  in  iMassachusetts,  Maine,  or 
that,  a  surety,  who  has  made  him-  New  Hampshire.  SembU^  that  tbb 
self  a  party  to  the  proceedings,  as  would  be  a  fatal  omission,  if  prop- 
in  the  present  case,  is  in  the  same  eriy  presented  to  the  Court, 
predicament  with  the  purchaser,  Smith  v.  Bumham.  435 
and  may  be  proceeded,  against  by  10.  A  Court  of  Equity  will  not 
attachment.  And  it  will  make  no  interfere  to  direct  a  specific  per- 
difference,  that  the  surety  was  not  formance  of  an  agreement,  where 
aware,  that,  in  becoming  so,  be  the  terms  of  the  contract  are  not 
subjected  himself  to  the  summary  definite  and  full,  and  its  nature  and 
process  of  the  Court ;  nor  that  the  extent  are  not  made  out  by  clear 
plaintiff  had  a  right,  on  the  deftiult,  and  unambiguous  proofs.  Ibid, 
to  resell  the  lands;  nor  can  the  11.  A  conveyance  of  certain 
surety  take  any  exception  to  the  premises,  absolute  in  its  form,  but 
title,  if  the  purchaser,  his  principal,  admitted,  by  the  answer  in  chan- 
has  failed  to  do  so.  eery,  to  be  a  mortgage  security 
fVood  V.  Mann.    318  merely  for  certain  debts,  was  treat- 

4.  A  purchaser  under  a  Master's  ed  as  a  valid  security  to  the  extent 
sale  will  not  be  let  off  from  his  of  those  debts,  and  the  premises, 
purchase  by  a  submission  to  a  for-  subject  to  this  charge,  were  held  to 
feiture  of  his  deposit.              Ibid,  be  liable  to  judgment  creditor  of 

5.  What  circumstances  amount  the  original  grantor. 

to  a  waiver  by  the  purchaser  of  a  Chickering  v.  Hatch,    474 

reference  of  the  title  to  a  Master.  12.  The  old  cases  with  regard 

Ibid,  to  maintenance  and  champerty  go 

6.  Under  the  circumstances  of  farther  than  would  be  now  sustain- 
the  case,  and  in  pursuance  of  a  de-  ed  in  Courts  of  Equity. 

creial  order,  the  defendant  was  Baker  v.  JVhUney,  476 
charged  with  interest  up  to  the  13.  Wiggin  advanced  money  to 
time  of  the  final  payment  of  the  Barrett  and  Brown,  taking  as  col- 
purchase-money  ;  although,  under  lateral  security  the  assignment  of  a 
the  circumstancps,  the  purchaser  policy  of  insurance  for  $10,000, 
and  surety  were  not  charged  with  underwritten  by  the  American  In- 
interest,  after  their  default.       Ibid,  surance  Company,  on  merchandise, 

7.  The  principal  and  surety  have  being  the  proceeds  of  the  money 
no  claim  upon  the  rents  and  profits  advanced.     The   sliip   containing 
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the  merchandise  was  lost  at  sea.  cies,  Courts  of  Equity  are  very  in- 
Barrett  and  Brown  also  obtained  dulgent  in  allowing  amendments  of 
from  the  American  Insurance  Com-  answers.  Smilh  v.  Babcock.  583 
pony  a  loan  of  $7000  on  a  bottomry  18.  But  they  are  slow  to  allow 
bond  on  the  ship  Tim,  wherein  amendments  in  material  facts,  or 
Dorr  was  surety.  This  ship  per-  to  change  essentially  tbe^  grounds 
formed  her  voyage  safely  ;  but  Bar-  taken  in  the  original  answer.  IbicL 
rett  and  Brown  had  in  the  mean-  19.  Where  the  object  is  to  let  in 
time  failed.  The  American  Insur-  new  facts  and  defences,  wholly  de- 
ance  Company  took  possession  of  pendent  upon  parol  evidence,  the 
the  ship,  sold  her,  ana  applied  the  reluctance  of  the  Court  to  allow 
proceeds,  so  far  as  they  went,  to  amendments  is  greatly  increased, 
the  payment  of  the  debt  of  $7000.  since  it  would  encourage  careless- 
They  did  not  proceed,  against  the  ness  and  indifference  in  making 
surety  Dorr,  for  the  balance ;  but,  answers,  and  open  the  door  to  the 
on  his  promise  to  indemnify  them,  introduction  of  testimony  manufac- 
retained  from  the  loss  on  the  policy  tured  for  the  occasion.  Ibid. 
abovementioned  a  sum  sufficient  to  20.  But  where  the  facts  Sbught 
cover  the  balance  (about  $282G,12).  to  be  introduced  are  written  papers 
Held,  that  Wiggin  was  entitled  to  or  documents,  which  have  been 
the  whole  sum  of  $10,000 •insured  omitted  by  accident  or  mistake, 
by  the  American  Insurance  Com*  there  the  common  reason  does  not 
pany,  as  the  fund  out  of  which  his  apply  in  its  full  force;  for  such 
advances  were  to  be  paid,  without  papers  and  documents  cannot  be 
deducting  any  claims  of  the  com-  made  to  speak  a  different  language 
pany  against  Barrett  and  Brown  ;  from  that,  which  originally  belong- 
that  his  money  was  lent  upon  this  ed  to  them.  Ibid. 
specific  security;  that  he  has  a  21.  The  whole  matter  is  in  the 
prior  and  superior  equity  over  the  discretion  of  the  Court;  hut,  liefore 
surety.  Dorr;  and  that  he  has  a  the  amendmenis  to  the  answer  are 
right  to  be  substituted  in  equity  to  allowed,  the  Court  should  be  satis- 
the  claim  of  the  company  on  the  fied,  that  the  reasons  ai^signed  for 
bottomry  bond  against  Dorr,  to  the  the  application  are  cogent  and  satis- 
extent  of  the  sum  detained  by  them,  factory;  that  the  mistakes  to  be 
Wifrgin  V.  Dorr.    410  corrected,  or  the  facts  to  be  added, 

14.  The  election  of  a  creditor  to  are  made  highly  probable,  if  not 
retain  or  recover  a  debt  from  one  certain ;  that  they  are  materia)  to 
of  two  fiarties,  or  out  of  one  of  two  the  merits  of  the  case  in  controver- 
funds,  no  matter  how  positive  may  sy  ;  that  the  party  has  not  been 
Iyo  his  right  to  this  election,  cannot  guilty  of  gross  negligence  ;  and  that 
vary  in  a  Court  of  Equity  their  the  mistakes  have  been  ascertained, 
rights  inUr  sese.                        Ibid,  and  the  new  facts  have  come  to  the 

15.  Whoever  has  bond  fide  ac-  knowledge  of  the  party,  since  the 
quired  a  specific  right  to  a  thing  original  answer  was  put  in  and 
belonging  to  a  debtor  is  entitled  to  sworn  to.  Ibid. 
hold  it  against  all  persons,  who  22.  Whore  a  party  sought  to 
cannot  shew  a  higher  equity.    Ibid,  amend    his  answer,  by    showing, 

IG.  A  surety  is  entitled  to  the  that  the  instrument  annexed  to  the 

protection  of  a  Court  of  Equity ;  answer  was  not  the  original  instru- 

also  sub  nwdo  to  the  benefit  of  all  ment  executed  at  the  time  of  the 

the  securities,  which  the  creditor  conveyance,or  a  copy  thereof;  but 

has.                                            Ibid,  that  it  varied  from  that  instrument 

17.  In  matters  of  form,  or  mis-  in  some  important  particulars  ma- 
takes  of  dates,  or  verbal  inaccura-  terial  to  the  present  controversies ; 
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that  the  original  was  lost  or  mislaid  tion  in  order  to  determine  the  ques* 
by  the  party  (not  the  defendant)  -tion  of  fraud.                             Ibid^ 
to  whom  it  belonged ;  that  the  con-  3.  The  letter  of  a  dofiooeut  hav- 
tenis,  so  far  as  they  were  material  ing  been  ottered  in  evidence,  Heldy 
in  this  application,  as  well  as  the  that  it  was  not  admissible,  except 
existence,  and  genuineness  of  the  to  contradict  or  qualify  some  of  the 
paper,   could    be    established    by  statements  made  in  his  deposition, 
satisfactory  evidence ;  and  that  the  Ibid, 
mistake  in  the  answer    was    not  4.  SemhUf  where  evidence  is  un- 
discovered, until  long  after  the  an-  important  in  its  bearingB,and  unless 
swer  was  sworn  to  and  filed ;  and  clearly  irrelevant,  it  is  better  to  ad- 
that   its   materiality    was    wholly  mit  it  at  a  trial,  so  as  to  avoid  a 
unsuspected,  until  it  was  recently  motion  for  a  new  trial,  in  case  of 
brought  as  a  point  of  objection  by  its  rejection.                              Ibid, 
the  other  side.     Held,  that  under  5.  The  general  rule  at  law  is,  that 
the  circumstances,  a  supplementary  no  evidence  shall  be  admitted,  but 
answer  might  be  filed,  which  should  what  is  or  might  be  under  the  ex- 
fully,po8itively,  and  accurately  state  amination  of  both  parties, 
all  the  attendant  circumstances,  and  CrMsy,  Stinson^    98 
the  substantial  contents  of  the  lost  6.  Semble,  a  deposition  may  be 
instrument,  and  in  what  particulars,  admitted  in  equity,  where  the  direct 
as  far  ns    may  be  practicable,    it  interrogatories  have  been  fully  an- 
differs  from  that  annexed  to  the  swered,  and  death  or  some  inevitar 
original  answer  in  the  case.     Ibid,  ble  accident  occurs,  which,  without 
See  Accounts,  3.  fault  on  eitherside,  prevents  a  cross 
Admiralty,  ],  10.  examinntioD.     QiMsre,  how  would 
Evidence,  10.  this  be  law.                              Ibid. 
Injunction.  7.  The  direct  examination  of  a 
MoRTOAOES,  1,  3,  4, 5, 6.  witness  was  taken  by  a  commis- 
PuRCHASE.  sioner,  with  the  consent  of  both 
Trust.  parties.     No  cross  interrogatories 
Watercourse.*  were  ever  filed;  and  the  wimess 

lived  several  months  afler  the  direct 

EQUITY  OF  REDEMPTION.  examination  was  begun ;  there  was 

See  Mortgage,     1*  3)  3,  4,  5,  no  proof,  that,  if  the  cross  interro- 

6,  7, 8.  gatories  had  been  filed,  they  might 

not  have  been  answered.  Held,  that 

ESCAPE.  .  the  omission  to  file  the  cross  inter- 

See  Gaol  Yard,  H.  rogatories  was  at  the  peril  of  the 

party,  and  that  the  deposition  is  ad- 

EVIDENCE.  missible.                                   Ibid. 

1.  A    representation  made  to  a  8.  A  witness,  whose  books  are 

stranger  in  respect  to  a  sale,  and  by  out  of  his  reach,  so  that  he  cannot 

him  communicated  to  a  third  per-  have  access  to  them,  may  testify  to 

son,  so  as  to  become  the  basis  of  a  their  contents.                           Ibid. 

purchase  by  the  latter  from  the  par-  9.  Papers  from  the  Probate  Re- 

ty  making  the  representation,  is  not  cords,  showing  that  a  person  was 

treated  res  inter  alios  ctcta^  but  as  if  treated  by  the  Probate  Court  as  the 

made  directly  by  the  vendor  to  the  lawful  guardian  of  a  rum  compos, 

vendee.           Crocker  v.  Lewis.     1  will  be  received  as  prima  facie  evi- 

2.  The  negotiations  and  conver-  dence,  afler  a  long  lapse  of  time,  to 

sations  of  a  party  charged    with  supply  the  direct  proof  of  a  Probate 

false  and  fraudulent  representations  appointment. 

allowed  to  be  taken  into  considera-  Thimiag  v.  Hatch.    170 
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10.  The  evidence  iu  the  present  the  crew,  for  an  endeavor  to  make 
case  was  held  to  be  too  loose  and  a  revolt.  Ibid. 
general  it  is  texture,  to  establish  the 

case,  stated  in  the  bill,  of  a  general  FOREIGN  CONTRACTS. 

copartnership  in  land  and  lumber  iSee  Conflict  of  Laws. 
speculations  in  Maine.. 

SmUhy.Bvmham,    435  FOREIGN  COURT. 

11.  Evidence  by  confessions,  es-  See  Jurisdiction,     6, 13,  14, 
pecially  where  it  goes  to  the  whole  15,  16,  17, 18, 19. 
merits  of  the  case,  is  open  to  much 

objection.                                 llnd.  FORFEITURE. 

See  Bottomry,  8, 12.  See  Penalty. 
Contract. 

EqciTY,  2, 10.  FRAUD,  STATUTE  OF. 

Jurisdiction,  13.  See  Partnership. 

MORTOAGE,  6,  7,  8. 

Shipping,  2.  FREIGHT. 

Verdict.  1 .  Semble^  Where  freight  is  paid 

in  advance  and  the  voyage  is  not 

EXCHANGE,  BILLS  OF.  |)erfbnned,  the  ship-owner  cannot. 

See  Conflict  of  Laws.  without  an  express  stipulation  to 

this  effect,  retain  it,  but  the  shipper 

EX  POST  FACTO  LAWS.  may  recover  it  back. 

See  Construction,  15.  Pitman  v.  Hooper,    50 

Patents,  7,  8.  2.  Case  of  salvage — Rightofship 

to  freight.     Where  a  ship,  bound 

FALKLAND  ISLANDS,  JURIS-  from  Havana    to    St.  Petereburg, 

DICTION  OVER.  with  a  cargo  of  sugars,  shipped  in 

iSIre  Jurisdiction,  3,  4.  part  on  freight  and  in  part  on  half 

profits,  with  a  right  to  enter  and 

FISHERIES.  clear  at  Boi^ton,  in  order  to  obtain  a 

1.  By  the  Act  of  1793,  ch.  52,  clean  bill  of  health,  struck  on  the 
no  registered  ship  or  vessel  can,  south  shoal  of  Nantucket,  and  was 
while  she  remains  registered,  en-  there,  after  a  jettison  of  part  of  her 
gage  in  the  whale  fisheries ;  but  she  cargo,  alwnduned  by  the  master 
must  surrender  her  register,  and  be  and  crew,  and  the  ship  afterwards 
enrolled  and  licensed  for  the  fishe-  floated  off  the  shoal,  and  was  met 
ries.          U.  Slates  v.  Rofrers.    342  and   brought  into   port  by  salvors, 

2.  The  Act  of  ]8:)5,  ch.  40,  pro-  and  there  libelled  for  salvage;  and 
vides,  that  *'  if  any  one  or  more  of  the  ship  was  there  repaired  and 
the  creW  of  an  American  ship  or  made  ready  for  sea ;  but  the  cargo 
vessel,  on  the  high  seas,  &c.,  shall  was  in  part  sold  on  account  of  datn- 
endeavor  to  make  a  revolt,"  &:r.,  he  age,  and  part  sold  to  pay  duties,  and 
and  they  shall,  on  conviction,  be  part  wa^  delivered  on  bail  to  under- 
punished  as  provided  in  the  Act.  writers,  and  pnrt  was  held  in  the 
Held,  that  a  ship,  engaged  in  a  custody  of  the  Court;  and  the  ship 
whaling  voyage,  without  having  was  ready  to  take  on  board  the  car- 
surrendered  her  register,  or  taken  go,  if  ready ;  but  afterwards,  owing 
out  nn  enrollment  and  license,  pur-  to  the  Admiralty  proceedings,  she 
suant  to  the  Act  of  1793,  ch.  52,  was  sold.  Held^  under  all  the  cir- 
was  not  an  American  ship,  within  cumstances  of  the  case ; 

Ihe  purview  of  the  Act  of^i8d5,  rh.  That  the  full  freight  of  the  su- 

40,  and  that  an  indictment  would  gars,  of  which  there  was  a  jettison, 

not  hold,  under  this  Act,  against  for  the  voyage,  was  to  be  allowed 
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as  part  of  the  general  average  to  3.  lo  general,  freight  for  the  en- 
be  borne  by  the  ship  ami  cargo,  and  tire  voyage  can  only  be  earned  by 
the  freight  {pro  reUa)  saved.  a  due  performance  of  the  voyage. 

That  no,  freight  was  due  upon  The  only  acknowledged  exception 

the  sugars,  sold  at  Boston,  on  ac-  is,  where  there  is  no  default  or  ina- 

count  of  damage  and  their  perish-  bility  of  the  carrier  ship  to  perform 

able  nature;  nor  upon  the  sugars  the  voyage,  and  the  ship-owner  is 

sold  to  pay  duties ;  nor  upon  the  ready  to  forward  them,  but  there  is 

sugars  applied  to  pay  the  salvage.  a  de&ult  on  the  part  of  the  owner 

That  full  freight  was  not  due  for  of  the  cargo,  or  he  waives  a  farther 

the  voyage  upon  the  sugars  deltv-  prosecution  of  the  voyage.       Ibid. 

ered  to  the  underwriters,  because  4.  Freight  pro  rata  itinerig  is  not 

the  ship  had  been  sold  before  they  ordinarily  due,  unless  there    has 

were  delivered  to  them  on  bail  by  been  a  vohmtary  acceptance  of  the 

the  Court;  and,  taking  all  the  cir-  cargo  at  an  intermediate  port;  and 

cumstances,  the  case  was  to    be  not  where  there  has  been  an  accep- 

treated  as  one,  in  which  both  the  tance  from  mere  necessity,  occa- 

owners  of  the  ship,  and  of  this  part  sioned  by  an  overwhelming  calam- 

of  the  cargo,  had  reluctantly  acqui-  jty  or  superior  force.                 Ibid. 

esced  in  waiviug  any  further  proa-  5.  The  doctrines  of  prize  courts, 

ecution   of  the  voyage,  as  to  that  in  the  administration  of  prize  laws 

part  of  the  cargo.  as  to  freight,  are  not  generally  ap- 

That  full  freight  was  not  due  plicable   to    cases    of  mere  civil 

for  the  voyage  for  the  sugars  in  commercial  adventures,  or  cases  of 

the  custody  of  the  Court;  because  civil  salvage.                             Ibid, 

neither  party  was  in  any  default  on  6.  The  capture  of  a  neutral  ship 

account  thereof,  the  detention  being  and  cargo,  if  afterwards  restitution 

occasioned  by  the  common  calam-  is  decreed,  does  not  dissolve  the 

ity,  and  the  proceedings  for  sal-  contract  of  affreightment;  but,  at 

vage ;  and  the  owners  thereof  never  most,  it  only  suspends  it  during  the 

having  been  in  a  condition  to  reship  prize  proceedings.                    Ibid. 

hem.  7.  A  mere  unlivery  of  the  cargo 

But  that  a  pro  rata  freight  was  during  the  voyage,  occasioned  by 

due  upon  the  sugars  delivered  to  prize  proceedings,  or  by  an  over- 

the  underwriters,  and  upon  those  ruling  calamity,  does  not  absolve 

detained    in    the    custody  of  the  the  carrier  ship  from  the  obligation 

Court,  for  the  voyage  from  Havana  to  carry  the  goods  to  the  port  of 

to  Boston,  upon  the  ground  that  destination.                               Ibid. 

there  had  been  a  mutual  dispensa-  8.  In  case  of  prize  proceedings, 

tion,  by  both  pnrties,  of  any  funher  if  a  neutral  ship,  carrying  a  neutral 

prosecution  of  the  voyage.  cargo  in  no  default,  would  earn  her 

That  no  claim  for  half  profits  was  full  freight,  she  must  wait  and  be 

admissible,  as  the  cargo  never  ar-  ready  to  take  the  cargo  on  to  the 

rived  at  St.   Petersburg,  and  non  port  of  destination,  when  restored ; 

cotiataty  that  it  ever  would  have  ar-  otherwise,  at  most,  (it  seems),  a  pro 

rived  there,  or  if  it  had  arrived,  rata  freight  only  would  be  due. 

would  have  yielded  any  profit,  the  Ibid. 

whole  matter  of  profits  resting'  in  9.  The  cases,  where  freight  has 

contingency.  been  allowed  in  prize  proceedings. 

That  the  freight,  earned  pro  rata  reviewed.                                  Ibid, 

for  the  voyage,  ought  to  contribute  10.    Courts  of  Admiralty  have 

to  the  salvage  with  the  ship  and  full  jurisdiction,  as    incidental  to 

cargo.  cases  of  prize,  and  salvage,  and 

Ship  J\/hihanid  Hooper.    543  other  proceedings  in  rem,  to  decree 
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freight  to  the  ship  owner  in  proper  ILLICIT  TRADE. 

cases.                                        Ihid,  Ste  Insurance. 

SiC  lllEN,  4. 

Salvage,  1 .  INDICTM  ENT. 

Seamen's  Wages,  If  2,  3,  I.  Mere  surplusage  will  not  viti- 

4, 5, 6,  7.  ate  an  indictment,  and  need  not  be 

established  in  proof. 

FUNCTION.  United  States  V.  Howard.    12 

See  Patent.  2.  But  no  allegation,  whether  it 

be  necessary  or  unnecessary,  more 

FUTURE  ADVANCES.  or  less  ^larticular,  which  is  descrip- 

See  Mortgage,  9,  10.  tive  of  the  identity  of  what  is  legally 

essential  to  the  charge  in  the  indict- 

OAOL  YARD.  ment,  can  be  rejected  as  surplus- 

1 .  The  Act  of  Congress  of  1800,  age.  Ibid. 
ch.  4,  is  not  that,  by  which  the  lib-  3.  A  variance  between  the  in- 
erties  of  the  gaol  yards  allowed  to  dictment  and  the  evidence  is  not 
debtors  imprisoned  on  execution  material,  provided  the  sul)stance  of 
issuing  from  the  courts  of  the  the  matter  be  found.  Ibid. 
United  States  are  now  regulated.  4.  In  case  of  a  misnomer,  a  vifri- 

United  States  v.  Knight.    358  ance  is  fatal,  only  where  there  is  a 

2.  The  Act  of  1828,  ch.  68,  has  misnomer  of  a  party  whose  ezist- 
adopted  the  State  laws  on  the  sub-  eoce  is  essential  to  the  offence 
ject  of  gaol  liberties,  then  existing  charged  in  the  indictment.  Ibid. 
in  the  stales,  udder  the  words  of  5.  In  an  indictment  under  the 
the  third  section,  which  declare,  Act  of  Congress  of  182.'),  ch.  276, 
*^  that  writs  of  execution  and  other  §  22,  §  5,  the  ownership  of  the  ves- 
final  process  issued  on  judgments,  sel,  was  alleged  to  be  in  H^iiliam 
and  decrees  rendered  in  any  of  the  Nye  and  others,  instead  of  Willard 
courts  of  the  United  States,  and  the  Nye  and  others:  heldf  that  an  alle- 
proceedings  thereupon  shall  be  the  gation  of  the  particular  ownership 
same,  &c.,  as  are  now  used  in  the  is  unnecessary  Hn<l  immaterial,  and 
courts  of  such  State,**  &c.  &c.  Ibid,  that  the  misnomer  abovementioned 

3.  Quisere,  whether,  at  the  com-  is  of  no  consequence ;    it    being 
mon  law,  it  is  an  escape  of  a  debtor  sufficient  to  allege  that  the  owners 
imprisoned   on  execution,  for  the  are  citizens  of  the  United  States, 
sheriff  to  allow  him  the  liberties  of  Ibid. 
the    gaol    yard  ;    or  whether   the  See  Fisheries,  2. 

sheriff  is  bound   to  keep  him  in 

salvd  et  arctd  atstodid  within  the  INJUNCTION. 

walls  of  the  gaol  itself .'            Ibid.  1.   In    common   cases,  it  is  of 

*  course  to  dissolve  an  injunction,  if 

GENERAL  AVERAGE.  the  answer  denies  the  whole  me- 

iSSse  Insurance,  1,2,  3, 25,  26,  rits;  and  the  plaintiff  will  not  be 

27, 31, 32,  34, 36.  permitted  upon  a  motion  to  dissolve 

the  injunction,  to  read  affidavits  in 

GOVERNMENT.  contradiction  to  the  answer.    It  is 

iSee  Lien,  3, 4.  otherwise  in  cases  of  special  injunc- 
tions.             Poorv.  Carleton.    70 

GUARDIAN.  2.  The  continuance  or  dissolu- 

See  Notice.  tion  of  a  special  injunction,  after 

the  coming  in  of  the  answer,  de- 

HOMEWARD  VOYAGE.  pends  upon  the  sound  discretion  of 

iSiee  Seamen's  Wages,  8,  9.  the  Court.                                Ibid. 
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3.  The  answer  roust  positively  utable  to  the  crippleil  and  disabled 
deoy  the  material  facts  ot  the  bill,  condition  of  the  ship  by  the  storm, 
and  the  denial  must  be  grounded  the  loss  is  properly  attributable  to 
on  personal  knowledge,  not  merely  the  storm,  although  the  cause  of  it 
on  information  and  belief,  in  order  did  not  occur  during  the  actual 
to  support  an  application  to  dissolve  continuance  of  the  storm.  The 
a  special  injunction .                 Ibid,  ru le,  causa  proxiina  non  remota  spec- 

4.  In  cases  of  irreparable  mis-  talur,  does  not  apply  to  such  a  case, 
chief,  the  dissolution  of  an  injunc-  Ibid, 
tion  rests  in  the  sound  discretion  of  5.  Where  a  survey  is  properly 
the  Court,  whether  applied  for  be-  made  at  a  foreign  }x>rt,  in  order  to 
fore  or  after  answer.  Affidavits  ascertain  the  amount  of  damage 
may,  after  answer,  be  read  by  the  and  the  propriety  of  making  repairs, 
plaintiffto  support  the  injunction,  as  if  the  damage  is  n  peril  insured 
well  as  by  the  defendant  to  repel  it ;  against,  the  underwriters  are  to  bear 
and  this,  although  the  answer  con-  the  expense  of  the  survey.  Ibid. 
tradicts  the  substantial  facts  of  the  6.  A  survey  need  not  be,  though 
bill,  and  the  affidavits  of  the  plain-  it  commonly  is,  ordered  by  a  Court 
tiff  are  in  contradiction  of  the  of  Admiralty.  It  may  be  directed 
answer.  Sendde^  the  practice  on  by  an  American  consul,  as,  by 
this  subject  is  more  liberal  in  Amer-  usage,  a  part  of  his  official  duty ; 
ica,  than  in  England.                Ibid,  or  even  be  made  by  persons  volun- 

iSee  Watercourse,  1 .  tarily  appointed  by  the  master,  if, 

under  the  circumstances,  that  is  a 

INSURANCE.  soundexercisoof  his  discretion,  lb. 

1.  The  wages,  provisions,  and  7.  There  is  no  law  positively  re- 
other  expenses  of  the  voyage,  to  a  quiring,  that,  in  case  of  a  survey, 
port  of  necessity,  for  the  purpose  the  surveyors  should  be  under 
of  making  repairs,  constitute  a  ge-  oath.  Ibid. 
neral  average.  8.  There  is  no  statute  of  the 
Potter  V.  Ocean  his.  Co.    27  United  States  fixing  the  fees  to  be 

2.*  It  makes  no  difference  in  the  charged  by  an  American  consul  for 
application  of  the  principle  to  poli-  services  connected  with  a  survey, 
cies  of  insurance,  that  there  hap-  Jbid. 
pens  to  be  no  cargo  on  board,  so  9.  Incasesof  repairs  of  the  dam- 
that  there  is,  in  fact,  no  contribution  age  done  to  a  ship  by  tbe  perils  in- 
to be  made  by  cargo  or  by  freight ;  sured  against,  thecustomnry  deduc- 
for  general  average  does  not  depend  tion  of  one  third  new  for  old,  is 
upon  the  pointy  whether  there  are  applicable  only  to  the  labor  and 
different  subject-matters  to  contrib-  materials  employed  in  the  repairs, 
ute,  but  whether  there  is  a  common  and  to  the  new  articles  purchased 
sacrifice  for  the  benefit  of  all,  who  in  lieu  of  those,  which  are  lost  or 
are,  or  may  be,  interested  in  the  ac-  destroyed ;  and  it  does  not  apply 
complishment  of  the  voyage.  Ibid,  to  other  incidental  expenses,  having 

3.  Neither  does  it  make  any  dif-  no  connection  with  tbe  repnirs  or 
ference  in  the  application  of  the  new  articles  furnisihed,  and  from 
principle,  that  the  insurance,  on  which  the  assured  can  possibly 
which  the  question  arises,  is  not  derive  no  enhanced  benefit  or  value 
for  a  particular  voyage  but  on  time,  beyond  his  loss,  Ruch  as  steamboat 

Ibid,  towage,  boat  hire,  &c.              Ibid. 

4.  If  the  ship  is  so  disabled  by  a  10.  The  usage  of  trade  must  he 
storm  that  she  becomes  unman-  taken  into  consideration  in  the  con- 
ageable,  and  thereby  her  boat  is  struction  of  policies  of  insurance, 
lostf  and  the  loss  is  properly  attrib-  Hancox  v.  Fishing  Ins.  Co.     133 
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11.  Ao  insurance  on  out/Ut  in  a  17.  Potatoes  are  deemed  perisli- 

wlialiug  voyage  does  not  terminate  able  articles,  witbin  tbe  niemoran- 

pro  tanto  with  their  consumption  or  dum  of  a  policy  of  insurance, 

distribution ;   but  attaches  to  the  Robinson  v.  Comm,  Itu,  Co,  220 

proceeds  of  the  adventure.       Ibid.  1^.  Where  there  is  an  insurance 

13.  A  hen,  or  an  interest  in  the  on  a  perishable  cargo,  there  can  be 

nature  of  a  lien,  is  an  insurable  in-  no  recovery  agaiust  tbe  uuderwri- 

terest    And  it  will  make  no  differ-  ters,  unless  in  a  rase  of  the  total 

enoe,  if  tbe  party  has  a  right  to  loss  of  the  cargo,  by  sense  peril  in- 

pursue  his  debtor  personally  for  sured  against;  not  even  if  99  per 

the  debt,  on  account  of  which  the  cent,  be  lost.                             Ibid, 

lien  attached.                            Ibid,  19.  It  is  a  total  loss,  where  by 

13.  An  interest  does  not  cease  to  reason  of  the  perils  inHured  against, 
be  insurable  in  the  progress  of  the  the  cargo  is  permanently  prevented 
voyage,  simplv  because  it  is  subject  from  arriving  at  the  port  of  desii- 
to  coBtiiigencies,  or  has  not  at  tbe  nation.  Ibid, 
moment  any  thing  corporeal  or  20.  If  a  vessel  is  injured  during 
tangible,  to  which  it  is  attached.  her  voyage,  to  half  her  value,  and 

Ibid,  no  other  veasel  can  be  found  to 

14.  On  sealing  voyages  to  the  carry  on  the  cargo  to  her  port  of 
South  Sea,  it  is  the  usage  to  take  destination,  or,  if  tbe  vessel,  though 
on  board  stores,  for  the  use  of  the  reparable,  cannot  be  repaired  within 
crew,  which  are  dealt  out  and  sold  a  reasonable  rime,  and  liefore  the 
to  them  during  the  voyage,  and  cargo,  being  of  a  perishable  nature, 
constitute  a  lien  upon  tlieir  lay  or  will  be  irretrievably  destioyed  by 
slmre  of  the  profitSb  The  plamtiff  the  delay  to  repair,  in  such  a  case 
who  had  shipped  clothes  under  this  tbe  insured  may  abandon,  and  re- 
usage,  to  the  amount  of  $1000,  cover  for  a  total  loss.  Ibid, 
caused  the  same  to  be  insured  **  and  21.  With  regard  to  the  half  value, 
the  proceeds  thereof^^  by  a  valued  the  rule  is,  that  the  vessel,  after  she 
policy.  After  clothes  to  the  amount  has  been  repaired,  shall  he  of  double 
of  $950  had  been  dealt  out  and  the  value  of  the  cost  of  the  repairs, 
sold  to  tbe  crew,  tbe  veasel  was  without  any  deduction  of  one  third 
lost.  Hddy  that  the  property  in-  new  for  old ;  and,  that  the  deduc- 
sured  was  in  the  nature  of  an  ouf/U,  tion  of  one  third  new  for  old,  is 
and  that  the  plaintiff  was  entitled  solely  applicable  to  cases  of  partial 
to  recover  the  full  amount  of  the  loss,  where  the  owner  has  come 
insurance,  according  to  tbe  valua-  again  into  possession  of  the  vessel, 
tion  in  the  policy^  leaving  to  tbe  and  has  received  the  benefit  of  the 
underwriters  all  their  rights  to  sal-  repairs.  Ibid, 
vage  under  the  abandonment.  22.   The  clause  in  the  policy; 

Ibid,  **  that  the  insured  shall  not  have  the 

15.  Qu<ere;  as  to  the  valid  it  v  of  right  to  al)andon  the  vessel,  for  the 
an  insurance  by  seamen  of  their  amount  of  damage  meraly,  unless 
shares  in  the  proceeds  of  an  ad ven-  tbe  amount,  which  the  insured 
ture,  where  the  shares  are  in  the  would  be  liable  to  pay,  under  an 
nature  of  wages,  though  given  in  adjustment  for  a  partial  lot's,  shall 
lieu  thereof.                              Rid,  exceed  half  the  amount  insured,** 

16.  Quaere ;  where  the  assured  is  solely  applicable  to  the  case  of 
had  property  in  the  goods  insured  an  insurance  on  the  ship,  and  has 
at  the  time  of  tbe  insurance,  whe-  nothing  to  do  whh  an  insurance  on 
ther  a  subsequent  change  of  inter-  cargo.  Ibid, 
est,  before  or  after  loss,  would  aflfbct  S3.  Where,  in  consequence  of 
his  right  to  recover.                 Bnd,  an  illegal  seizure,  and  recapture, 

▼OL.  III.  80 
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the  royage  is  lost,  the  owners  may  fny  salvage  creates  of  itself  a  total 

abandon  lor  a  totnl  loss.  loss  of  the  vessel  foi'  the  voyage. 

H^iUiam$  y.  Suffolk  Ina.  Co.    370  Ibid. 

24.  If  the  iiiiriiediBte  cause  of  a  30.    Where  the    object   of  the 

loss  is  a  peril  insured  against,  it  is  voyage  is  entirely  defetited.  and  the 

no  defence,  that  it  was  remotely  vessel  is  obliged  to  return  home,  it 

caused  by  the  negligence  of  the  cannot  be  treated  as  a  case  of  a 

master  or  crew.                        Ibid,  voyage  to  a  port  of  necessity  for 

*i5.  In  cases  of  general  average,  repairs,  but  there  is  a  total  loss, 

the  master  and  owners  may  reiaiu  Ibid. 

all  goods  of  the  shippers,  until  their  31.  No  loss  or  expense  is  to  he 

share  of  the  contribution  towards  considered  as  general  average,  hihI 

the  average  is  either  (laid  or  se-  so  applied  in  making  up  a  loss,  un- 

cured.  less,  in  the  first  place,  it  was  wUended 

Uniied  Spates  v.  WUdtr.    308  to  save  and  preserve  the  remaining 

26.  SembU,  that  there  is  no  ex-  property,  and  unless  in  the  aeroad 
cepiion  to  the  general  rule  in  favor  place,  it  succeeded  in  doing  so. 

of  the  United  States,  or  any  oilier  Ibid. 

government    or    sovereignty,    al»  32.  The  expenses  and  charges  of 

though  there  may  be  cases  of  con-  going  to  a  port  of  necessity  to  refit 

tract,  where  liens  on  the  proj>erty  can  |)roperly  be  a  general  averajse, 

of  government  do  not  attach,  as  on  only  when  the  voyage  has  been,  or 

that  of  (irivate  (lersons.             Ibid,  might  lie  resuimid.     Hut  the  doc- 

27.  Certain  alop  clothing,  be-  trine  does  not  apply,  if  the  voyage 
longing  to  the  United  Statea,  was  has  been  abandoned  from  nece»- 
shi|>ped  on  board  a  vessel,  which  sity.  Ibid. 
went  ashore,  and  much  exfiense  33.  Where  a  collision  between 
was  incurred  in  saving  the  goods  two  shi|)S  accidentally  took  place 
on  board ;  HMy  that  the  officers  of  within  the  dominions  of  a  foreign 
the  United  States,  had  no  right  to  power,  and  by  the  laws  of  that 
take  the  goods  ahipped  by  them,  foreign  ]iower,  all  damages  occa- 
without  paying  or  securing  their  sioned  thereby  were  to  be  borne 
contribution  to  the  general  average,  equally  by  the  two  vessels;  HHd^ 

Ifnd.  that  such  a  collision  was  a  peril  of 

28.  A  ship  on  a  sealing  voyoge  the  seas,  within  the  meaning  of  the 
visited  the  Falkland  lalanda,  where  common  policy  of  iiisunuice ;  and 
the  master,  with  the  second  mate  that  the  underwriters  were  liable, 
and  four  of  the  liest  men,  were  cap-  not  only  for  the  direct  damage  done 
tui^  by  Lewis  Vernet,  acting  gov-  to  the  ship  insured  by  them,  but 
ernor  of  those  islands.  The  ship  also  for  the  charge  apportioned  on 
itaelf  was  also  seized,  and,  after  such  ship  as  her  contributory  shHro 
being  in  the  bands  of  the  captors  towards  the  common  loss,  not  as  a 
two  or  three  days,  was  recaptured  general  average,  but  as  propi^rly  a 
by  the  mate  and  part  of  the  crew  part  of  the  partial  loss  occasioned 
remaining  on  board,  who  bmtight  by  the  collision. 

her  home,  and  libelled  her  for  sal-  Peters  v.  Warren  Ins*  Co.  389 
vage.  HeU  that  from  these  events  34.  Such  a  charge  is  a  fiart  of 
there  waa  a  loss  of  the  voyage  from  the  loss  within  the  maxim,  Cmi#a 
necessity,  so  that  the  underwriters  proxima  non  retnota  sptctatur.  Gen- 
were  liable  as  for  a  constructive  eral  average  can  be  only,  where 
total  loss.  thei'e  is  some  voluntary  sacrifice  or 
WiUxams  v.  Suffolk  Ins.  Co.    270  voluntary  expense  incurred  for  the 

29.  The  necessary  sale  of  a  ves-  common  benefit.                      Ibid. 
sal  ip  the  course  of  a  voyage  to  da-  35.  The  maxim,  Causa  prweima 
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non  rtmota  speekthar^  is  not  of  uni-  INTEREST  INSURABLE. 

versal  applk'ation  in  the  law;  and  See  Insurance,  ]2,  13,  15,  16. 

doi>8  not  exclude  incidental  leases, 

flowing  as  a  legal  or  nnturul  conse-  INTEREST,  MONEY  AT. 

quence  from  the  direct  injury  or  See  Tax. 

lots  to  the  thing  insured.  Ibid. 

3t>.  Semble,  that  a  loss  by  an  ac-  INVENTION. 
eidental  collision  of  two  vessels,  See  Patents. 
without  fiiult  on  either  side,  is  not 
a  case  of  general  average  according  JUDGMENT, 
to  our  law ;  but  of  particular  ave-  1.  A  judgment  on  the  merits  in 
rage.                                         Ibid,  a  personal  action  is  a  bar  to  another 
37.  Where  a  policy  of  insurance  action  on  the  snine  claim,  and  lie- 
contained  a  clause  that  the  **  insu-  tween  the  same  parties,  though  the 
rers  shall  not  be  liable  for   any  forms  of  the  two  actions  be  not  the 
charge,  damage,  or  loss,  which  may  same.       Lawrence  v.  Femon.    20 
arise  in  consequence  of  seizure  or  2.  Jt  is  the  sanu  cmt8e  of  action, 
dnteniion  for  or  on  account  of  illicit  where  the  c«me  evidence  will  suit- 
or prohibited  trade,  or  trade  in  arti-  |>ort  both  actions,  although  ground- 
cles  contraband  of  war ;"  Held^  that  ed  on  diffi^rent  writs.               Jbid, 
a  seizure  made  bonajide^  (however  S.  In  an  action  by  ! ..  A .  &  B. 
unfounded  in  fact)  Ujion  reasonable  to  recover  of  the  defendant  his  pro- 
grounds,  wouhl  be  a  legal  end  justi-  ^lortion  of  a  mm  of  money  paid  by 
nable  cause  ofseizure  and  detention  the  plainiifTs  for  widening  the  ufi- 
witliin  thn  purview  of  the  clause.  |>er  and  lower  end  of  a  street,  upon 
Bradatreet  v.  Mpiune  Ins,  Co,    600  which  the  defendant  was  an  abut- 

Set  Freight,  2.  ter,  the  jury  found,  **  that  the  de- 
fendant |>n>irispd,sofaras  to  make 

INSOLVENCY.  himself  liable  for  the  damages  in- 

See  Assignment,  1, 3.  curred  by  widening  the  upper  part 

of  Doiuie  street;*'    H^d^  that  the 

INTERLOCUTORY  DECREE,  judgment  on  this  verdict  was  not  a 

See  Adbu&alty,  7.  bar  to  a  subsequent  action  brought 

by   L.  fe  A.  (two  of  the  former 

INTERPR ETATION.  plainiiflrs)  against  the  defendant  for 

See  CoNSTRacTioN.  contribution,  on    acrount    of  the 

widening  of  the  Icwer  end  of  the 

INTEREST.  same  street.                             Ibid, 

Assumpsit  was  brought  for  the 

proceeds  of  a  cargo,  which  was  JURISDICTION, 

taken,  under  legal  process  by  the  ].  In  ca.«es  of  concurrent  jurist 

defendants,  (the  consignees)  in  a  diction  in  the  State  Court  and  ihe 

foreign  port,  for  the  debts  of  the  Circuit  Court  of  the  Uidted  States, 

priiT  owners  of  the  ship.     Htldf  the  latter  has  no  discretionary  an- 

that  the  plaintiffs,  (the  consi;rnors),  thority  to  stay,  or  control  the  suit, 

by  bringing  assumpsit,  had  waived  or  to  refuse  jurisdiction  in  order  to 

the  tort,  so  that  the  customary  rom-  prevent  a  collision    Iwtween    the 

mi.^ions  should  he  allowed  the  de-  two  courts, 

fendants;  but  that  the  defendants  ^adleigh  v.  Veazie,    164 

were  chargeable  with  interest  from  3.  Where  a  dispute  exists  be* 

the  time  of  the  receipt  by  them  of  tween  two  independent  roimtries, 

the  proceeds  of  the  careo.  as  to  the  rij; ht  of  sovereignty  over 

Richd9on  v.  ff right,    336  a  |iarticuliir  territory,  the  eourts  of 

Su  EQxriTT,  6.  justice  of  each  ooiuitry  are  bound 
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to  consider  the  claim  of  their  own  ton  are  eiiixens  of  ike  UniUdSUOes. 

government  as  nghiful,Bnd  are  not  There  must  be  an  allegation,  ibat 

at  liberty  to  discuss  the  question,  the  corporators  are  all  citizens  of 

who  is  the  rightful  sovereign,  it  some  one  or  more  State  or  States 

being  a  subject   of  political  and  of  the  United  States.                IbiiL 

diplomatic  negotiation,  and  not  of  9.  The  Circuit  Court  baa  juris- 

judicial  cognizance.  diction  to  aid  in  enforcing  the  judg- 

ffilliama  v.  Suffblk  Im.  Co.    270  ment  of  a  State  Court.             Ibid. 

S.  Therefore,  where  the  oueation,  10.  To  entitle  a  corporation  to 

whether  the  government  or  Buenos  sue  in  the  Circuit  Courts  of  the 

Ayres   bad  sovereign  jurisdiction  United  States,  all  the  members  of 

over  the  Falklands  or  not,  was  in  that  corporation  must  be  citizens  of 

dispute  between  the  United  States  some  State  of  the  United  States, 

and  Buenos  Ayres,  and  the  United  other  than  that  State,  of  which  the 

States  maintained,  that  it  was  not:  defendant  is  a  citizen.     And  the 

it  was  held,   that   the   American  averments  must  so  be  made  in  the 

courts  were  bound  by  the  acts  of  declaration,  in  order  to  entitle  the 

its  own  government;  and  that, con-  Court  to  take  jurisdiction  of  the 

sequently,  a  condemnation  of  an  case. 

American  ship  by  a  Buenos  Avrean  Bank  of  Cumheriand  ▼.  Willis.  472 

tribunal,  for  illicit  trade  with  the  II.  The  national  character  of  pei^ 

Falkland  Islands,  was  illegal,  and  sons,  for  the  purposes  of  trade  and 

void  f(ir  want  of  jurisdiction.  Ibid,  commerce,  depends,  not  upon  the 

4.  The  Falkland  islanda  were  country  of  their  nativity,  but  upon 
formerly  a  part  of  the  Vice  Royalty  the  place  of  their  actual  domicil, 
of  I^  Plata,  or  at  least,  were  so  both  in  peace  and  in  war. 
claimed  by  Spain ;  and  the  govern-  ffilda  v.  Parker.  593 
ment  of  Buenos  Ayres  (a  new  revo-  12.  Qucere,  Whether  a  native- 
lutionary  government),  hns  no  right  born  American  citizen,  domiciled 
to  assert  sovereignty  over  them,  in  a  foreign  country,  and  carrying 
unless  those  islsnds  have  been  ac-  on  business  in  a  house  of  trade  es- 
knowledged  to  be  within  its  territo*  tablished  there,  but  never,  naturali- 
rial  jurisdiction.                        Ibid,  zed  there,  is  to  be  deemed  an  alien 

5.  Courts  of  limited  jurisdiction  Merchant,  and,  as  such,  is  entitled 
can  only  exercise  their  powers  in  to  maintain  a  suit,  at  law  or  equity, 
the  c^ses  and  in  the  mode  pre-  in  the  Circuit  courts  of  the  United 
scribed  by  the  Legislature.  States,  touching  the  business   or 

Hart  V.  Gray.    •)39  trade  of  the  said  house,  against  a 

6.  The  sentence  of  a  foreign  citizen  of  the  State  of  his  birth, 
court,  of  comf)etent  jurisdiction,  and  of  the  State  where  the  suit  is 
acting  in  rem,  is  conclusive  in  re-  brought.  Ibid. 
spect  to  the  matter,  on  whkh  it  13.  Where  the  proceedings  in  a 
directly  decides.  foreign  tribunal  are  in  all  respects 

Peters  v.  Warren  Ins.  Co.    389  unexceptionable,  the  allegations  of 

7.  It  is  not  sufficient  to  give  ju-  facts,  as  occurring  in  those  proceed- 
risdiction  to  the  courts  of  the  United  ings,  are,  in  general,  conclusive  on 
States,  to  allege,  that  a  party  is  an  the  parties.  But  if  the  defence  be, 
alien.  There  must  also  be  an  alle-  that  the  proceedings  were  not  mere- 
gation,  that  he  is  a  subject  or  citi-  ly  irregular  and  illegal,  but  were 
zen  of  some  one  fnre?i;n  State.  founded  in  a  positive  fraud,  they 

Wilson  V.  Cily  Bank.    422  are  not  conclusive  on  the  parties ; 

8.  Nor  is  it  sufficient  to  give  ju-  but  they  may  be  disproved  by  evi- 
risdictioq,  where  a  cor|x>ration  is  a  dence  aliunde. 

party,  to  iMlege,  that  all  the  corpora-  Bradstreet  v.  J^ejdwM  Ins.  Co.  600 
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14.  The  sentence  of  a  foreign  LADING,  RILL  OF. 
Court  of  Admiralty  nnd  Prize  in  See  Shipping  17,  18. 
rem  18  in  general,  entirely  conclusive 

DO  all  parties  in  interest,  and  for  LAWS,  CONFLICT  OF. 

collateral  purposes.                   Ibid.  See  Conflict  of  Laws. 

15.  SembUj  that  no  sound  dia- 

ttnctioo  can  he  made  between  a  LETTER. 

sentence  pronounced  in  rem  by  a  Su  Evidence,  3. 

Court  of  Admiralty  and  Prize,  and 

a  like  sentence  pronounced  by  a  LIBEL  OF  REVIEW. 

Municipal  Court  upon  a  seizure  or  See  Admiralitt,  10. 

other  proceedings  in  rem.        Ibid, 

16.  But  this  rule  proceeds  on  LIBERTIES. 

the  ground,  that  the  Court,  pro-  See  Gaol  Yabd. 
nouncing  the  decree,  had  jurisdic- 
tion over  the  cause,  and  that  the  LICENSE, 
thing  was  either  posinvf*ly  or  con-  See,  Fishesies. 
struct! vely  in  its  possession,   and 
submitted  to  its  jurisdiction.     Ibid,  LIEN. 

17.  In  respect  to  the  jurisdiction  1.  The  lien  of  seamen's  wages 
of  Courts  of  Prize,  acting  in  rem,  and  of  bottomry  bonds  exists,  in  all 
the  courts  of  other  nations  are  com-  cases,  as  much  agiiinst  the  govern- 
petent  to  inquire  into  and  ascertain,  ment,  becoiiiing  proprietors,  by  way 
whether  there  has  been  any  excess  of  purchase,  or  forfeiture,  or  oiher- 
of  jurisdiction ;  but  the  judgments  wise,  as  airainst  private  persons, 
of  Municipal  Courts,  when  the  res  U,  States  v.  H'Uds,  308 
is  in  possession  of  the  sovereign,  2.  Sovereignty  does  not  necessa- 
munt,  ordinarily,  be  conclusive  rily  iniply  an  exemption  of  its  pro- 
upon  all  foreign  tribunals.        Ibid,  fierty  from  the  process  and  jurisclic- 

18.  Rut  in  all  cases,  where  the  tion  of  the  courts  of  justice;  and  it 
sentence  of  a  foreign  court  in  rem  seems  a  fair  inference  from  the 
is  sought  to  be  held  conclusive  on  duties  of  the  sovereign  in  such 
the  parties,  it  must  appear,  that  cases,  that  where  a  lien  exists  on 
there  have  been  pro|>er  judicial  pro-  property,  u|>on  general  principles 
ceedings,  upon  which  to  found  the  of  justice,  jure  gentiuvi,  that  lien 
decree,  and  that  there  was  some  oughttobepresiimed  lobeadtnitted 
pergonal  or  public  notice  of  the  and  protected  by  every  sovereign 
proceedings  to  the  parties  in  in-  until  the  presumption  is  repclleil  by 
terest.                                        Ibid,  some  positive  edict  to  the  contrary. 

19.  Therefore,  where  a  vessel  Ibid. 
was  seized  and  confiscated  by  the  3.  QiMsre,  whether  n  lien  exists 
couns  of  Mexico,  and  it  appeared  for  repnirs  of  a  public  ship,  or  ma- 
by  the  record  of  the  proceedings,  terials  therefor,  or  for  wages  of  the 
that  there  was  no  suitable  allegation  crew  thereof^  or  for  work  and  labor 
of  the  offence,  in  the  nature  of  a  performed  upon  the  arms,  artillery, 
libel,  and  there  was  no  statement  C4imp  equipsfre  and  other  warlike 
of  facts  ex  diredo,  upon  which  the  equipments  of  the  Government, 
sentence  professed  to  be  founded ;  Ibid. 
Held,  that  the  proceedings  were  not  4.  Qti<ere,  whether  a  lien  for 
conclusive  as  to  the  existence  of  the  freight,  on  the  shipment  of  goods 
laws  of  Mexico,  the  jnrtsdiriion  of  by  the  United  States,  exists  against 
the  Court,  and  the  cause  of  seizure  the  Government.  Ibid. 
and  condenmation.                   Ibid.  See  Bottomrt,  9. 

INS0BBNCS,  12, 26. 
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LIMITATION. 

Su  Mortgage,  4. 

Seamen's  Wages,  10. 
Trust,  2. 

LUMBER,  PARTNERSHIP. 

iSee  Partnership,  4. 

MAINTENANCE. 
See  Equity,  13. 

MASTER  IN  CHANCERY. 
See  Accounts,  2. 
Equity,  4, 5. 

MASTER,  OF  A  SHIP. 

See  BoTTOMY. 

SHipriNG,  6, 9,  10. 13, 15. 

MATERIALMEN. 

See  BoTTOMY,  9. 
Lien,  :i. 

MILLS. 

See  Watercourse,  2, 4. 

MINORS. 

See  Shipping,  6,  7. 

MISNOMER. 

Set  Construction,  11. 
Indictment,  4. 

MISTAKE. 

iSSee  Construction,  10, 11,  12, 

13, 14. 

MONKY  AT  INTEREST. 

See  Tax. 

MORTGAGE. 

1.  Courts  of  Equity  follow  the 
anHlogies  of  the  law,  us  to  the  liiiii- 
tatinn  of  the  right  to  reileetn  a 
iiiorigflge.     Dexter  v.  Arnold^  152. 

2.  The  BtHtute  of  Khode  Island 
respecting  the  redemption  of  rnort- 
gtigt'S,  thniigh  sfieciHlly  addressed 
to  the  Stipreine  Court  of  the  State, 
is  proper  lo  he  followed  hy  the  Cir- 
cuit Court  of  the  United  States, 
sitting  in  Equity.  Ibid. 

3.  The  geueral  rule  in  Equity 
18,  that  twenty  years  exclusive 
poaaession  by  a  mortgagee,  ia  a  bar 
to  the  £^uity  of  redemption.  Ibid. 


4.  Courts  of  Equity  will  albw  a 
redemption  of  a  mortgage,  under 
peculiar  circumstancea,  even  after 
a  lapse  of  more  than  twenty  years. 

Ibid. 

5.  The  acts  of  mortgagee,  within 
twenty  years,  admitting  the  title  to 
l)e  a  mortgaje,  are  sufficient  to  keep 
open  the  Equity.  So,  alao,  are 
solemn  recitals  and  acknowledg- 
ments of  the  mortgage,  in  deeds 
and  other  written  tranaaciiona  with 
third  persons.  Ibid, 

6.  Qtt<erf ;  whether  parol  ad« 
missions,  within  twenty  years,  are 
sufficient  to  keep  open  tlie  Equity. 

Md. 

7.  There  is  no  inataoce  of  a  de- 
cree being  made  upon  parol  evi- 
dence, in  favor  of  the  party  aeek- 
inff  to  redeem.  Ihid, 

o.  Whatever  may  be  the  true 
riile,  the  confessions  and  admissions 
of  the  mortgagee,  in  the  present 
case,  are  too  infirm  to  justify  a  de- 
cree in  favor  of  redemption.     Ibid, 

9.  At  the  common  law,  a  mort- 
gage, bond  fide  made,  may  be  for 
future  advances  and  liabilities  for 
the  mortgagor  by  the  mortgagee, 
as  well  as  for  present  debts  and 
liabilities.     Leeds  v.  Cameron,  488. 

10.  Under  the  Statute  of  Mort- 
gages of  New  Hampshire,  of  the 
3d  July,  1829,  a  mortgage  is  void 
pro  tantOy  so  far  as  it  is  intended  to 
secure  the  payment  of  any  moneys, 
or  other  things  which  were  not  con- 
tracted for,  or  the  liability  for  which 
did  not  attach,  at  the  time  of  the 
execution  of  the  mortgage ;  still  it 
is  valid  for  what  is  actually  owing 
at  the  time  the  mortgage  is  execu- 
ted. Ibid. 

See  Equity,  1 1 . 
Purchaser. 

MUTUAL  ACCOUNTS. 

See  Accounts,  1. 

NEW  TRIAL. 

See  Evidence,  4. 

JSrOLLE  PROSEqUl 

Su  P&ACTICS. 
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JVDAT  COMPOS.  confitniction  to  the  language  of  all 

iSee  Pabtition.  pateiit8Hnd9|iecifications;  nnd  will 

ill  all  cnsef,  by  inking  ilie  whole  to- 
NOTiCE.  gether,  adopt  ihat  interpretation  of 
The  Act  of  Rhode  Island  (Di)i(e8t  a  s(>eci(iranon,  which  will  give  the 
or]b*^2,  p.  246,  ^3)  provides,  **That  fullest  ef!m  to  ihe  natui-e  and  ex- 
no  guardian  shall  he  appointed  or  tent  of  the  claim  made  hy  the  in- 
removed  under  this  Act,  unlei«  all  ventor.  Ibid. 
persons  interested  shall  have  had  4.  The  inventor  of  a  new  com- 
reasimabU  notice  in  writing,  signed  fiound,  wholly  unknown  before,  is 
by  the  clerk  [of  ihe  Probate  Court]  not  limited  to  the  use  alwnys  of  the 
and  served  by  the  town  sergeant  or  siune  pncise  ingredif  nts  in  making 
constable,  that  he,  she,  or  they  mav  that  compound  ;  nnd  it' the  same 
ap|»ear,  to  object  to  the  same.^'  purpOKe  can  lie  accomplished  by 
Heid,  that  a  notice,  hy  rtadinfc  the  nim  by  the  pulimiturion  in  part  of 
order  of  the  Court,  is  not  anoftcrtn  other  uigredients  in  the  composi- 
wridnfc  in  the  sense  of  (he  statute,  tion,  which  have  never  been  so  used 
and  that  the  appointment  of  a  guar-  before,  he  is  at  liberty  to  extend  his 
dian,  with  such  notice  only,  whs  a  patent  so  as  to  embrace  them  alo. 
nullity.  Hart  v.  Gray.  S39  Thti!*,  where  an  inventor  claimed 
See  JxjRisDiCTioN,  18.  as  his  invention  the  combination  of 
PxjRCHASBji.  phosphoru<9  with  chalk,  or  any  other 

absorbtnt  earth  or  earthy  material, 

OATH .  and  glue,  or  any  other  gliiinoua  «i/6- 

See  Assessors.  stance,  using  the  materials  in  the 

Insurance,  7.  pmportions    substantially    as    set 

forth  in  the  specification,  in  making 

OUTFITS.  matches ;  it  was  hehl,  that  the  jm- 

See  iNstTRANCB,  11, 14.  tent  was  not  void  as  being  too  broad 

and  comprehensive.  Ibid. 

OUTWARD  VOYAGE.  5.  Patents  are  entitled  to  a  liberal 

See  Si;amen's  Wages,  9.  construction,    since  they  are  not 

PATENTS.  granted  as  restrictions    upon  the 

1.  It  Is  not  necessary  to  the  va-  rights  of  the  cotnm unity,  but  **to 
lidity  of  a  patent  for  a  new  and  promote  science  and  the  usefid 
uselul  invention,  that  any  of  the  in-  arts."    Blanchard  v.  Sprague,    535 

gredientx  should  be  new  or  uimsed  ii.  A   patent    will   not  t)e   valid, 

afore  for  the  purpose.    The  true  which  iss  rnply  a  principle  or  func- 

que-tioii  is,  whether  the  combina-  tion  detached  from  machinery. 

Hon  of  materials  hy  the  patentee  is  ]ind, 

solwtantially  new.  7.  Congress  has  general  power, 

Ryan  v.  Goodwin,    514  under  the  Constitution  of  the  Utii- 

2.  The  piditic  use  or  sale  of  an  ted  Stiites,  to  grant  pntents  to  in- 
invention,  in  order  to  deprive  the  venters;  and  it  rests  in  the  soimd 
inventor  of  his  right  to  a  ftatent,  discretion  of  Congress  tossy,  when 
must  lie  a  ]itibiic  use  or  8ale  by  and  for  what  length  of  time,  and 
others,  with  h>8  knowledge  and  under  what  circmnstances,  the  pa- 
consent,  and  before  his  application  tent  for  an  Invention  shall  lie  grant- 
therefor.  A  sale  or  use  of  it,  with  ed.  Therefore  an  act  of  Congress, 
such  knowledge  or  consent,  in  the  granting  a  patent,  was  not  uncon- 
intermediate  time  I  etween  the  ap-  stituii  iial,  though  it  of)erated  retro- 
plication  for  a  patent  and  a  grant  sfieciively  to  give  a  patent  for  an 
thereof,  has  no  such  effect.       Ibid,  invention,  which,  thoiijrh  made  hy 

3.  The  Court  will  give  a  liberal  the  patentee,  was  in  public  uae  and 
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enjoyed  by  the  community  at  the  count,  unless  circumBtanceB  vary 

time  of  the  paanage  of  the  act.  this  presumption.                      Ibid, 

Ibid,  3.  A  promissory  note  on  interest 
8.  A  patent  was  granted  by  Act  cannot  IJe  treated  as  a  mere  memo- 
of  Congress  of  1634,  ch.  213,  but  raridum  of  an  advance  for  a  pur- 
declared  void  by  the  Court,  on  the  chase  upon  a  copartnership  account 
ground  of  a  delect  in  the  act.  Af*  Smiik  v.  Bumkam.  435 
terwards  the  grant  of  the  patent  was  4.  A  parol  agreement  lo  become 
renewed  by  another  Act  of  Con-  copartners  in  the  business  of  pur- 
gress  (1839,  cb.  14).  Qtuere,  whe-  chasing  and  selling  lands  and  lum- 
ther  the  latter  act  would  be  const  i-  ber  in  the  State  of  Maine,  is  a  parol 
tutional,  if  it  gave  damages  for  the  contract  resfjecting  an  interest  io 
construction  or  use  of  the  machine  landts  and  void  I'y  the  Statute  of 
before  the  grant  of  the  patent  under  Frauds,  so  that  it  will  notbeen- 
the  Act.  Ibid,  forced  by  n  Court  of  Equity,  ibid. 
See  Construction,  14.  Sze  Equity,  9. 

Evidence,  10. 
PAROL  ADMFSSIONS. 

See  MoKTGAGE,  G,  8.  P A YM  ENTS,  A  PPLICATION 

OF. 

PAROL  AGREEMENTS.  1 .  The  doctrines  of  the  common 

See  Partnership,  4.  law  as  to  the  appropriations  of  in- 
definite payments  generally,  have 

PARTIES.  been  borrowe<l  from  the   Roman 

iSee  Equitt,  8.  law.                GoM  v.  Stinson.    99 

2.  SembU,  that  the  creditor  csn- 
PARTITION.  not  elect  to  what  debt  to  apply  an 
Where  a  tenant  in  common  is  indefinite  payment,  except  where  it 
non  compo8j  and  under  guardian-  is  utterly  indifferent  to  the  debtor 
ship,  a  partition-deed  executed  by  to  which  it  is  apppK^d.  Ibid, 
the  co-tenants,  and  by  the  guardi-  3.  lo  the  case  of  running  sc- 
an, is  good  to  pa(«  the  tide  of  the  counts  between  parties,  with  vari- 
ward,  at  least  until  it  is  avoided  by  ous  items  of  debit  aud  credit  on 
the  non  compos,  or  by  those  claim-  both  sides,  occurring  at  different 
ing  in  privity  of  estate  under  him.  times,  each  item  nf  payment  of  cre- 
Tkomas  v.  Hatch.    170  dit,  is  to  be  applied,  in  the  absence 

of  any  special  appropriation,  in  ex- 
PARTNERSHIP.  tinguishment  of  the  earliest  items 
1.  Qiuere,  if  the  payments  and  of  the  debt,  then  actually  due,  and 
credits  made  by  one  panner  after  a  constituting  debUum  inprasenH, 
dissolution  of  tlie  pRrtnership,  and  Ibid. 
joint  ag»*noy,  and  after  a  new  inrti*  See  Partnership,  1, 2. 
vidual  agency  in  him,  can  be  appli- 
to  the  extinguishment  of  a  debt  of  PENALTY. 
the    partiiership,    unless  circum-  An  action  for  a  forfeiture  or  pen- 
stances  justify    the    pre>umpiion,  alty  n\\\»t  be  brought  in  the  name 
that  the  partnership  debt  has  been  of  the  Government,  and  not  of  a 
adopted  as  his  individual  debt.  private  person,  unless  some  other 
Gass  V.  Stinson,    99  mode  is  expressly  provided  hystat-* 
3.  The  natural  presumption  is,  ute.           MaUfuMs  v.  Cjfiey.    115 
that  a  partner  paying  a  sum  of  mo-  See  Shipping,  I. 
npy  to  his  private  creditor,  who  is 

also  a  creditor  of  the  partnership,  PENAL  STATUTES, 

means  to  pay  it  on  his  private  ac-  See  Construction,  9. 
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PENDENCY    OF    ANOTHER 
ACTION. 
See  ABATEifxiiT,  ]y3. 

PERFORMANCE,  SPECIFIC. 
Su  EqviTT,  10. 

PLAN. 

8u  Construction,  7, 8. 

PLEA  IN  ABATEMENT. 

See  Abatement. 

POSSESSION. 

Tho  posBesBion  of  one  co-tenant 

is  not,  ordinarily,  to  be  treated  as 

adverBe  to  that  of  other  co-tenants. 

Dexter  v.  AmM.    152 

POTATOES. 

See  Insurance,  17. 

PRACTICE. 

1.  A  party  will  be  allowed  to 
amend,  before  trial,  his  writ  and 
declaration,  by  striking  out  the 
name  of  one  of  the  defendants. 

Tobey  y.  Oajlin.    379 

8.  The  Courts  of  the  United 
States  are  not  implicitly  bound  by 
the  practice  and  decisions  of  State 
Courts,  with  regard  to  amendments. 

Ibid. 

3.  SemiiUj  That  a  nolle  proseqvi 

may  be  entered  at  any  time  before 

verdict,    whether   the  defendants 

unite  or  sever  in  their  pleas.     IhidL 

Su  Salvaoe,  7. 

PRIORITY  OP  U.  STATES. 
See  AssioNBiENT. 

PRIZE  LAW. 

Su  Freight,  5, 8, 9, 10. 
Jurisdiction,  14, 15,  l^ 
17, 18, 19. 

PROBATE  COURT. 

Su  Evidence,  9. 

PROCEEDINGS  WREM. 
See  Jurisdiction,  19. 


PROMISSORY  NOTE. 
Su  PARTNimsaip,  3. 

VOL.   III. 
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PUBLIC  SHIP. 
Su  Lien,  3. 

PURCHASER,  BOJSTA  FIDE, 

Burbank  was  the  assignee  of  a 
montage,  made  by  Josiah  H.  Ham- 
mond to  Dresser,  at  Portland,  on 
the  27th  of  July,  1835,  of  certain 
real  estate  in  Massachuselts.  This 
mortgage  was  put  on  record  28th 
of  August,  1835.  Fn  the  mean  time, 
by  a  deed  dated  18th  August,  and 
recorded  22d  August,  183£,  Josiah 
H.  Hammond  conveyed  the  prem- 
ises to  his  brother,  Stephen,  abso- 
lutely in  fee.  On  the  same  18th 
August,  the  following  memoran- 
dum of  agreement  was  signed  by 
Josiah  and  Stephen;  **The  said 
Stephen  agrees  to  hold  a  deed,  in 
trutt,  of  a  certain  portion  of  real 
estate  in  Roxbury,  and  to  sell  tlie 
same  as  soon  as  posible,  and  to  pay 
to  the  order  of  Josiah  all  the  debts, 
which  were  created  in  building  the 
houses,  as  soon  as  the  said  Stephen 
shall  receive  pay  for  said  houses ; 
and  to  pay  such  other  Just  demands 
as  shall  be  presented.**  Held,  that, 
under  the  circumstances,  and  not- 
withstanding the  denials  in  the  an- 
swers, Stephen  had  full  notice  of 
the  mortgage  to  Dresser ;  that  the 
deed  to  Stephen  was  not  a  convey- 
ance honA  fide  to  a  purchaser  for  a 
valuable  consideration,  but  a  con- 
veyance upon  trust  for  the  grantor, 
and  to  be  executed,  as  he  should 
direct,  and  countermandable  at  his 
will ;  and,  as  against  creditors  and 
prior  purchasers,  fraudulent  and 
void.     Bwrhank  v.  Hammond.  430 

READING  NOTICE. 

Su  Notice. 

REASONABLE  TIME. 
Su  Contract. 

REDEMPTION,  Equity  of. 

Su  Mortgage,  1,  %  3,  4, 5, 6» 
7,8. 

REGISTRY  OF  SHIPS. 

Su  FiSHERIBS. 
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REHEARING. 

Set  Admibaltt,  2. 

RELEASE. 

A  deed  of  release  for  a  valuable 
coDsidenition,  and  intended  to  con- 
vey all  the  party's  right  and  title,  if 
it  cannot  take  effect  as  a  release, 
may  be  construed,  in  furtherance  of 
the  intention  of  the  parties,  as  a  liar- 
gain  and  sale,  or  otiier  appropriate 
conveyHHce,  id  rta  magxa  valeai, 
quam  ptnaL 

Baker  v.  Wkiling.    475 
See  Trust,  1. 

RENTS  AND  PROFITS. 
See  EQtnTT,  7. 

REPAIRS. 

See  BoTTOMBT. 

REPRESENTATIONS. 
See  Evidence,  1, 2, 

REVIEW,  Libel  or. 
Su  Aj)mibaltt,  10. 

REVOLT,  Endeavor  to  make. 
Su  Fisheries,  2. 

RIPARIAN  PROPRIETOR. 
Su  Water-course,  2. 

RUNNING  ACCOUNTS. 

iSiee  Accounts. 
Payments,  3. 

SALE. 

See  Bottomry. 

Equity,  4.    Patents,  2. 
Shipping,  13, 14. 

SALVAGE. 

1.  5em^,that  in  cases  of  salvage 
of  private  ships  and  cargoes,  the 
freight  on  board  belonging  to  gov- 
eminent,  is  equally  subject  to  the 
adinirahy  process  in  rtmy  for  the 
proportion  due  for  salvage,  with 
that  of  mere  private  shippers. — 
Qu^re,  how  it  is  in  cases  of  salvage 
of  public  ships. 

U.  StaUa  V.  Wilder.    308 


2.  VHiere  proceedings  in  rem  are 

bad  in^  tiie  admiralty  for  salvage, 
neither  party  is  bound  to  obiaiu  a 
delivery  of  the  ship  and  cargo  on 
bail ;  and  it  is  no  matter  of  default 
on  either  side,  to  wait  lor  the  regu- 
lar termination  of  the  salvage  pro* 
ceedings. 
7^  skip  Mtthanid  Hooper.    542 

3.  In  suits  of  salvage,  courts  of 
ad^itralty  will  not  ordinarily,  with- 
ouf  the  consent  of  the  salvors,  deli- 
ver either  ship  or  cargo  on  stipula- 
tion to  the  claJinantS|  where,  from 
the  circumstances  of  the  case,  it  is 
apparent  to  the  court  that  a  propor- 
tion, and  not  a  s^iecific  or  gross  sum, 
ought  to  be  allowed  as  salvage. 

llnd. 

4.  If  the  cargo  is  liable  to  deteri- 
orate or  perish,  or  the  ship  to  be  in- 
jured by  the  delay  incident  to  the 
salvage  proceedings,  tbe  proper 
course  is  to  af>ply  to  the  court  for  a 
sale  thereof.  It  is  not  a  matter  of 
right  of  either  party  to  have  a  deli- 
very on  bail  in  such  cases.       Und. 

5.  The  shipper  of  cargo  is  net  en- 
titled to  salvage  earned  in  the  voy- 
age, unless  the  stoppage  and  devia- 
tion were  authorized  by  bim.  Un- 
der other  circumstances,  his  only 
remedy  for  any  loss,  occasioned  by 
the  stoppage  and  deviation,  is  against 
the  master  and  owner.  Ibid. 

6.  The  grounds,  on  which  sal- 
vage is  allowed  to  the  owner  of  the 
ship,  stated,  and  the  distinction  be- 
tween his  case  and  that  of  the  ship- 
per of  the  cargo  commented  on  and 
explained.  Ibid^ 

7.  In  salvage  cases,  the  general 
rule  is,  to  decree  all  the  costs  and 
charges  in  the  case  to  be  borne  and 
paid  by  the  property  saved,  and  ap- 
portioned among  the  claimants  ac- 
cording to  their  respective  interests. 
The  only  admitted  exceptions  are, 
where  the  charges  have  been  occa- 
sioned by  the  gross  neglect  or  lach- 
es of  the  claimnnt,  in  which  case 
they  are  to  be  borne  by  him  ;  or 
where  the  right  has  been  forfeited 
by  the  misconduct  of  the  salvorSf 
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in  which  case  the  court  refuse  any  and  all  other  claims,  whether  the 

allowance  to  them,  and  compel  the  entirety  of  the  fund,  out  of  which 

guilty  parties  to  hear  their  own  they  are  to  be  paid,  remains,  or  a 

costs,  expenses  and  charges.    Bnd,  part  of  it  is  lost  by  accident  or 

See  Admiralty,  8, 9.  otherwise.                                Ibid. 

Freight,  2,  5,  10.  3.  If  freight  is  earned  by  the 

Insurance,  28, 29.  voyage,  whether  greater  or  less,  and 

Shipping,  16.  whether  actually  received  by  the 

owner  or  not,  the  right  of  the  sea- 

SEAMEN.  man  to  his  wages  accrues,  to  the 

See  Seamen's  Wages.  full  extent  of  the  freight  earned. 

Shipping,  1, 2,  ;j,  4,  5.  Ibid, 

4.  The  seaman's  wages  are  nailed 

SEAMEN'S  WAGES.  to  the  last  plank  of  the  ship;  so 

1.  The  libeliant  shipped  in  June,  also  to  the  last  fragment  of  the 

1809,  as  a  seaman,  on  a  voyage  freight.  Ibid* 
fit>m  Maiblehead  to  St.  Peters-  5.  The  right  of  the  seaman  to 
burgh,  and  thence  back  to  the  his  wages  is  not  affected,  either  for 
United  States ;  the  outward  cargo  good  or  for  evil,  by  any  private 
was  duly  delivered  ;  a  return  cargo  contract  between  the  ship-owner 
to  the  same  amount  was  taken  on  and  the  shippers,  with  regard  to 
board  ;  and  the  ship  sailed  in  Jime,  freight.                                      Ibid, 

1810,  on  her  homeward  voyage,  in  6.  Qii<ere,  in  what  cases  the  earn- 
the  course  of  which  she  was  cap-  ing  of  freight  is  not  necessary  to 
tured  by  some  Danish  gun  brigs,  give  a  title  to  wages. 

and  aflerwards  condemned.  The  Pitman  v.  Hooper.  286 
libeliant  continued  on  boani  the  7.  Seamen  are  entitled  to  wages, 
ship  until  her  condemnation,  when  for  the  fhll  period  of  their  employ- 
he  was  discharged.  Under  the  ment  in  the  ship's  service  for  any 
treaty  between  the  United  States,  particular  voyage,  in  which  freight 
and  the  king  of  Denmark  of  the  is,  or  m^^f  &e,  earned  by  the  owner. 
28th  March,  18.30,  providing  a  cer-  Ibid, 
tain  sum  in  full  for  compensation  8.  One  half  of  the  time,  during 
for  services,  detentions  and  con-  which  a  vessel  is  lying  in  ]»ort,  is 
demnations  by  the  king  of  Den-  deemed  to  belong  to  the  outward 
mark,  the  respondent,  administra-  voyage,  and  the  other  half  to  the 
tor  of  the  owner  of  the  ship  and  homeward  voyage.  This  rule 
cargo,  received  $19,115,  in  full  for  stands  upon  equity,  convenience, 
his  proportion  of  the  indemnity  and  practice.  Hnd, 
granted,  bf>ing  about  one  third  of  9.  Where  an  American  ship,  in 
bis  loss  ($61,416).  Held,  that  the  1809,  sailed  from  Marhlehead,  on  a 
libeliant  was  entitled  to  recover  of  voyage  to  St.  Petersburg  and  back, 
the  respondent  full  wages,  and  not  and  performed  her  outward  voyage, 
simply  a  pro  raid  proportion,  ac-  and  on  her  return  voyage  was  cap- 
cording  to  the  amount  rf  ceived  by  tured  and  carried  into  Denmark, 
the  ship-owner.  And  this,  though  and  condemned  by  the  Danish  tri- 
the  commissioners  under  the  treaty  bunals,  and  afterwards  compensa- 
made  no  express  allowance  on  ac-  tioii  was  made  under  the  treaty 
count  of  freight.  S^mble,  that  this  with  Denmark,  of  the  28th  of 
would  be  so,  even  if  they  had  ex-  March,  1830,  for  the  ship  and 
pressly  rejected  the  claim  for  cargo ;  Held,  that  the  seamen  were 
freight.        Pitman  v.  Hooper.    .50  entitled  to  full  wages  for  the  home- 

2.  The  claim  for  seamen's  wages  ward  voyage,  as  if  it  had  been  per- 
takes  precedence  of  bottomry  bonds  formed,  'including  half  the  period 


t  • 


644  INDEX* 

of  the  abip's  stay  at  St  Petersburg ;  United  States  the  aotioD  for  the  pe- 

or  to  full  wages  up  to  the  time,  nalty  muat  be  brought  in  the  name 

when  the  seamen  did  return  or  of  the  United  States,  and  not  of  the 

mi^ht  ha?e  returned  home,  without  Consul  or  Vice  Consul, 

any  unnecessary  delay,  deducting  MaUktwty.  Qfy^  116. 

any  wnges,  which  (hey  might  have  3.   Under  the  Act  above-aien- 

earned  in  the  intermediate  time  in  tinned,  the  certificate  of  tbelConsul 

another  employ.     Three  months  is  prima  /acta  evidence  of  the  f«- 

were  treated  as  a  reasonable  time  fuaal  of  the  master  to  take  the  sea- 

for  the  return  of  the  seaiued  home,  man  on  hoard,  and  of  all  the  facts 

ibid,  stated  in  the  enacting  chiuse,  which 
10.  Htldy  also,  that  the  wages  are  necessary  to  bring  the  case  with- 
er the  outward  voyage  to  St.  Pe-  in  the  penally.  Hhd, 
tershurg  were,  by  the  capture  and  3.  If  a  seaman  be  entitled  to  the 
condenmation,  vested  by  an  abso-  privileges  of  an  American  seaman, 
lute  tiile  in  the  liliellant,  in  1809;  that  and  he  destitute,  the  Consul  is  the 
they  might  then  have  been  sued  for,  proper  judge,  as  to  the  ship  on 
and,  consequently,  by  lapse  of  time,  board  of  which  he  should  be  placed 
upon  the  principles  of  Courts  of  for  his  return  to  the  United  States. 
Admiralty,  are  now  stale  clainu^  lUd, 
incapable  of  being  asserted  here.  4.  Foreijj^ers,  while  employed 

Ibid,  as  seamen  m  the  merchant  snips  of 
See  IirsnaANCE,  16.  tlie  United  States^  are  deemed  to  be- 
LfEif,  1, 3.  **  mMriners  and  seamen  of  the  Uni- 
ted States,''  within  the  hinguageand 
SEISIN.  policy  of  the  Act  of  i803»  ch.  63. 
]'.  In  cases  of  co-tenants,  where  Mid. 
there  is  no  visible  adverse  seisin  of  5.  The  fact  of  desertion  from  an 
any  pnrt  of  the  land,  an  entry  by  American  ship, — whether  she  be  in 
one  of  the  co-tenants  gives  a  seisin  port  or  not  at  the  time  when  ihe 
of  the  whole,  according  to  their  seaman    becomes   destitute, — does 
titles.          Tkomas  v.  Hatch,    170  not  supersede  the  authority  of  the 
U.  Persons  entering  upon  lands,  Consul  to  require  another  American 
belonging  to  the  State,  are  to  be  ship  to  bring  him  to  the  United 
deemed   mere    intruders;   yet,  as  States.                                      Ibid^ 
against  all  other  persona,  the  entry  6.  A  master  shipped  a  minor, 
will  be  a  sufficient  seisin  to  support  who   had    run   away  from    ano- 
a  writ  of  right.                         ibid,  ther  vessel,  under   circumstances 
3.  Where  demandants  show  a  amounting  to  notice  that  the  ship- 
seisin,  that  will  be  presumed  to  con-  ment  was    unauthorized  by,   and 
tinue  until  some  adverse  seisin,  or  against  the  will  of  the  father ;  HtH 
disseisin,  is  shown.                  Ibid,  that  this  was  a  tort  of  the  master 
See  Trust,  1 .  for  which  the  ship-owners  were  re- 
sponsible in  damages. 
SET  OFF.  Shmoood  v.  HaU,  d  aL  137. 
See  Equity,  1.  7.  The  measure  of  damages  was 

held  in  this  case  to  be  the  amount 

SHIPPING.  of  the  wages,  which  the  minor  was 

1.  Under  the  Act  of  Congress  of  earning  on  board  the  other  vessel  at 

1803,  ch.  6%  providing  for  the  re-  the  time  of  the  abductiun,  down  to 

covpry  of  a  penalty,  for  the  benefit  the  termination  of  the  voyage ;  and 

of  the  United  States,  where  a  mas-  $50  besides  to  cover  extra  expenses 

ter  refuses  to  take  destitute  seamen  and  losses.                               Ibid, 

on  board  and  transport  them  to  the  8.  Where  the  vojafs,  eonunan* 
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oed  ander  this  agreemeiity  was  bro>  iii  orderiug  the  sale  of  his  sbifiv  Co 

ken  up  by  the  ship-owuers  before  have  done  his  duty    properly,  if 

its  completion ;  Held^  that  the  mea-  there  are  no  proofs  to  the  contrary, 
sure  of  damages  for  which  they  Ibid, 

were  liable  to  the  other  partjr^  whs        15.  SembUf  that  the  roaster  of  a 

what  would  be  a  con9|)eii8iit]on  for  ship    is  not  absolutely  bound  to 

tfao  actual  loss  and  expense  incurred  break    up   his   voyage    upon    an 

aboutthe  voyage,  the  labor  and  ser-  usurped  authority,  and  an  illegal 

▼iees  in  procuring  another  vessel,  threat  of  a  foreign  government  to 

and  the  reasonable  disbursements  in  confiscate  the  ship  and  property,  if 

the  present  suit,  beyond  the  taxed  he  persists  in  carrying  on  the  voy- 

costs.     Hu  Schooner  Tribune^  144.  age.    He  may  exercise  his  disere- 

9.  A  person,  once  master  of  a  ves-  tion  on  the  subject ;  and  is  not 
set,  will  be  deemed  to  continue  in  guilty  of  barratry,  or  gross  miscon- 
tbat  character,  until  displaced  by  duct,  in  persisting  in  the  voyage, 
some  overt  act  or  declaration  of  even  though  the  ship  should  be  sei- 
the  owners.                              IbitL  zed  and  condemned  therefor. 

10.  The  power  of  the  ibaster  to  ffiUiams  v.  Suffolk  Ins,  Co.  270. 
make  contracts  about  his  vessel,  in  16.  If  a  ship  issdzed  under  such 
the  home  port  of  the  owners,  is  lim-  usurped  authority,  and  recaptured 
itsd.                                         Ihid,  by  the  crew,  they  are  entitled  to 

11.  Under  the  Act  of  Congress,  salvage ;  and  the  decree  of  an 
of  1835,  eh.  40,  providing  **  that  if  American  court  in  rem  will  be 
any  master  or  other  officer,  &c.  deemed  conclusive  on  the  right,  un- 
shall  from  malice,  hatred,  or  re-  less  frnud  is  shown.  Ibid, 
veDge,and  without  justifiable  cause,  17.  Where  goods  are  shipped 
beat,  wound,  or  imprison  any  one  under  the  common  bill  of  lading, 
or  more  of  the  crew,  &c."  he  shall  it  is  presumed,  that  they  are  ship- 
be  punished  by  fiue,  &c*  Hddj  petl  to  be  put  under  deck,  as  the  or> 
that  the  word  crew  was  intendeil  to  dinary  mode  of  stowing  cargo  ; 
include  the  officers,  as  well  as  the  unless  there  is  a  positive  agreement 
commonseamen,  and  that  a  master  to  |he  contrary,  or  circumstances 
was  liable,  under  the  statute,  for  an  from  which  this  may  be  inferred, 
imprisonment  of  the  fimt  mate  of  Vemard  v.  Hudson,  405 
his  ship.     U,  Slates  v.  ffinn^  185.          18.  Where  goods  were  shipped 

12.  Wherever  in  a  statute,  the  under  the  common  bill  of  lading, 
words  master  and  crew  occur  in  at  an  under-deck  freight,  but  were 
connection  with  each  other,  the  carried  on  deck,  and  finally  deliv- 
word  crew  embraces  all  the  officers  ered  without  damage ;  Hddy  that 
as  well  as  the  commonseamen.  the  ship  owner  was  entitled  only 

Ibid,  to  a  deck  freight.  Bna, 

IS.  The  master  has  authority  to  iSiee  Bottomrt. 

aell  the  ship  only  in  cases  of  ex-  Fisheries. 

treme  necessity;  but  this  necessity  Freight. 

is  not  physical,  but  moral,  amount-  Salvaob. 

ing  to  a  strong  and  vehement  exi-  Seamen's  Waoes. 

gency.    It  may  be  properly  deter-  . 

mined,  by  considering,    whether,  SOVEREIGNTY. 

under  like  circumstances,  a  sale  iSSee  JcRtSDiCTioir,  3, 3, 4. 

would  have  been  made  by  a  consid-  Lnif,  2. 

erate  owner,  for  his  own  interest 

and  that  of  all  concerned.  SPECIFIC  PERFORMANCE* 

Bobkison  v.  Com*wih,  ins,  Co,  231.  Sse  EqmTTi  10. 

14«  A  nuarnr  may  be  preauoiedi 
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SPECIFICATION. 
See  Patent,  3,  4. 

STATUTE  OF  FRAUDS. 

SU  PARTflKRSHIP,  4. 

STATUTES,  PENAL. 

See  Construction,  9. 

STATUTES  COMMENTED 
ON. 

Enolish. 
3Sid  Hen.  8th  cb.  9.    Maintenance 
and  Champerty.    47G 

New-Hamfshire. 
1839.    Mongages,  488 


Rhode-Island. 

Mortgages, 

1822    Guardians, 


153 
339 


United  States. 

1793,  ch.  52.    Shipping.  342 

1799,  ch.  128.  Assignment,  345 

1800,  ch.  4.  Gaol  Liberties,  358 
180:),  ch.  6*2.  Seamen,  116 
]828,ch.6&    Gaol  Liberties,  358 

1833,  ch.  54.    Revenue,  384 

1834,  ch.  213.  Patents,  535 

1835,  ch.  40.  Shipping,  185,342 
1839,  ch.  14.    Patents,  535 

STUMPAOE. 

See  Tenant  in  common,  3 
Trust. 

SUPPLIES. 

See  Bottomry. 

SURETY. 

See  EqniTT,  3, 7, 16. 

SURPLUSAGE. 

See  Indictment,  13. 

SURVEY. 

See  Bottomry,  10. 

Insurance,  5,  6,  7, 8. 

TAX. 

Where  a  person  hands  to  the  as- 
sessors a  schedule  of  all  his  taxable 
property,  in  order  to  be  taxed,  they 


must  either  tender  him  his  oath  to 
the  schedule,  or  tax  him  according 
to  it    But  where  the  schedule  is 
not  presented  as  complete,  then  the 
tax  wUl  not  be  rendered  illegal,  if 
the  assessors  tax  the  party  for  mo- 
ney at  interest,  -although  no  such 
item  is  contained  in  the  schedule. 
Ware  v.  Bradbury,    186 
See  Assessors. 
Trust,  1. 

TENANT  IN  COMMON. 

1.  ^uaret  What  is  the  effect  Up- 
on the  rights  of  co-tenants,  of  a 
conveyance  by  one  tenant  in  com- 
mon of  the  entirety  of  one  part  of 
the  lands  held  in  common  ? 

Thomas,  et  al,  v.  Hatch,    170 

3.  A  tenant  in  common  cannot, 
without  the  consent  of  his  co-ten- 
ants, grant  permits  to  persons  to  go 
on  the  premises  owned  in  common 
and  to  cut  down  limber  thereon  for 
their  own  tise,  for  a  compensation, 
called,  in  the  language  of  the  coun- 
try, **stumpage." 

Baker  v.  Whiting.    476 

3.  All  acts,  done  by  one  tenant  in 
common,  are  to  be  done  for  the  In- 
terest of  all  the  co-tenants,  and  in 
conformity  to  their  rights,  until  an 
adverse  claim  is  notoriously  set  up 
and  established  by  competent 
proofs.  Ibid, 

See  Partition. 
Trust,  1. 

TIME,  REASONABLE. 

iS^e  Contract. 

TORT,  WAIVER  OF. 
See  Interest. 

TRUST. 

L  Stimpeon  gave  a  deed  of  re- 
lease of  his  interest,  as  a  tenant  in 
common,  in  certain  premieea,  to 
Baker;  nt  the  time  of  this  convey- 
ance, Whiilnir  was  in  possession 
and  seisin  of  the  premises,  claiming 
them  in  his  own  right,  by  virtue  of 
a  purchase  under  a  tax  sate.  Whi* 
ting  was  one  of  the  tenants  in  corh 
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moB  of  the  premiaes,  and  was  tbe  UNITED   STATES,    COURTS 

agent  of  StimpsoD  and  the  other  OF. 

proprietors,    held,  that  the    pur-  See  Courts  of  U.  States. 

chase  of  Whiting  must  be  deemed 

a  trust  for  the  benefit  of  Siimpson,  UNITED  STATES,  PRIORITY 

and  bis  grantee,  Baker,  to  tbe  ex-  OF. 

tent  of  their  interests ;  that  he  ought  See  Priority. 

to  be  decreed  to  convey  the  legal 

title  to  the  premises,  after  beine  sa-  USAGE. 

tisfied  of  all  juiitt  claims,  which  be  See  Imsuraivce,  10. 

bad  against  them  for  tuxes,  for  the 

purchase-money  laid  out  in  the  tax  VERDICT.  ^ 

Bale,  for  bis  expenditures  and  im-  A  verdict  was  set  aside  on  the 

provenieots  upon   them,  and  also  ground,  that  it  could  not  have  been 

for  his  reasonable  services  us  agent  found  by  tbe  jury,  without  either 

ID  the  premises,  deducting  all  sums  disregarding  the  instructions  of  the 

of  money  received  by  him  in  the  Court  in  point  of  law,  or  giving  an 

premises  for  "  stuinpage  **  or  other-  effect  to  evidence,  which,  in  a  just 

wise.           Baker  v.  n kiting,    476  and  legal  sense,  was  not  proper. 

2.  In  equity,  length  of  time  is  no  7%oma8  v.  Hatch,    171 
bar  to  a  trust  clearly  establinhed  ;  See  Practice,  3. 
provided  no  circumstances  exist  to 

raise  a  presumption  from  lapse  of  VARL\NCE. 
time  of  an  extinguishment  of  the  See  Indictment,  3,  4,  5. 
trust,  and  no  open  denial  or  repudi- 
ation of  the  trust  is  brought  home  VOLUNTARY  ASSIGNMENT, 
to  the  knowledge  of  the  parties  in  See  Assignment. 
interest,    which  requires  them  to 
act  as  upon  an  adverse  title.     Ibid,  WAGES. 

3.  A  cestui  aue  trust  may  law-  See  Seamen's  Wages. 
fully  dispose  or  bis  trust  estate,  not- 
withstanding his  title  is  contested  WAIVER  OP  TORT. 
by  the  trustee.    Neither  the  com-  Su  Interest. 

mon  law,  with  regard  to  mainte- 
nance and  champerty,  nor  the  stat-  WARD. 
ute  of  32  Henry  VIII.,  ch.  9,  made  See  Partition. 
in  aid  thereof,  apply  to  a  trust  es- 
tate actually  existing,  either  by  the  WATER-COURSE, 
acta  of  the  parties^  or  by  construe-  1.    A  party  may  recover  at  law 
tion  of  law.                             Ibid,  nominal  damages  for  a  diversion  of 

4.  There  can  be  no  disseisin  of  a  water-course,  where  no  actual 
a  trust,  though  tbe  exercise  of  an  damage  has  occurred,  as  a  means 
adverse  possession  for  a  great  length  of  establishing  and  protecting  his 
of  time  may  in  equity  bar  or  extin-  right  Afartwri,  he  may  assert  his 
guish  it.                                  Ibid,  right  in  equity,  by  a  writ  of  injuna- 

5.  A  purchase  by  an  agent  will  tion. 

be  deemed,  by  a  Court  of  Equity,  a  FFehb  v,  Manvfaduring  Co,    189 

purchase  fur  his  principals,  unless  2.  No  riparian  proprietororraill- 

the  agent  has  openly  and.  notorious*  owner  has  a  right  to  divert  or  un- 

]y,  and  with  full  notice  to  bis  prin-  reasonably  retard  the  natural  flow 

cipals,  discharged  himself  from  his  of  water  to  the  parties  below;  and- 

agency.                                   Und.  no  proprietor  or  mill-owner  below 

Su  Purchaser.  has  a  right  to  retard  or  throw  it 

back  upon  tbe  lands  or  mills  aboTCi 


048  INDEX. 

to  the  pwjudioe  of  the  right  ofthe  of  it,  tboagfa  the  portion  diverted 

proprietors  thereof.                   BntL  were  a  leas  quantity  than  he  would 

3.  Where  there  is  a  mere  fbgi-  naturally  use  at  his  mill  on  the  dam. 
tive  and  temporary  diversion  of  wa-  It  will  he  no  answer  to  such  a  yio- 
ter,  without  damage,  and  without  lation  of  right  by  one  party^ that  the 
pretence  of  right,  a  Court  of  Equi-  other  has  increased  the  quantity  of 
ty  will  not  interfere,  hv  way  of  in-  water  in  the  stream  by  means  of  a 
junction.  QiMsre ;  whether  there  reservoir  higher  up.  Rid^ 
would  be  any  redrees  at  law.  Jbid. 

4.  The  plaintifls  and  defendants  WHALE  FISHERIES, 
were  owners  of  different  mills,  in  See  Fisheries. 
severalty,  on  the  same  mill-dam. 

The  defendants  opened  a  canal  in-  WRIT  OF  RIGHT. 

to  the  pond,  at  some  distance  above  See  Seisin. 

the  dam,  for  a  supply  of  water  to 

work  one  of  their  mills,  the  water  WITNESSES. 

thus  withdrawn  being  returned  in-  See  Admiraltt,  1. 

to  the  river  immediately  below  the  Bottohrt,  8. 

dam.    HeM,  that  both  parties  were  Evidence,  8. 

entitled  permf  d per Untt,  to  their 

proportions  of  the  whole  stream,  on  YARD. 

Its  arrival  at  the  dam,  and  that  nei-  See  Gaol  Yard. 

ther  party  could  divert  any  portion 
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